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A Study on the Chinese Legal System for the Provisional Ship Arrest

- A comparison with Korean laws -

By Yong Hyun, Lee

Department of Maritime Law
Graduated School of Korea Maritime University

Busan, korea

ABSTRACT

China and South Korea have been building a good relationship since the
establishment of diplomatic relationship between the two countries in
August 24, 1992, when China has started their own reform and openness
policies and the world was plunged into the peace and co-operation era
through the collapse of Soviet Union. Through the last decade, there were
amazing growth of trading volumes, industrial, political and cultural
exchanges between the two countries. In 2003, China became the top
trading partner of Korea, followed by Japan and USA.

Numerous trading between the two countries made the rapid growth of
marine transportation services and increased marine conflicts as well
between the clients and the shipping agencies. Therefore, Korean

companies had to manage increasing number of maritime claims and ship



arresting in Chinese territory, but due to the lack of understanding in the
Chinese legal system, they often failed to settle the disputes quickly.

There are three unique features of maritime transportation. it is exposed
to natural disasters, it takes long delivery time, and it is typically liquid.
Therefore, once a maritime loss takes place, it is very complicated to find
out what is behind and who is responsible for the accident,and it takes a lot
of time and effort to settle down the dispute.

The provisional ship arrest system, therefore, is justified to settle the
dispute appropriately and fairly through which the parties can protect legal
rights and prevent the loss expansion. in the provisional ship arrest is a
typical and very important way of maintaining a maritime claim and
solving maritime disputes in China.

According to the Special Maritime Procedure Law in China, Chinese
Maritime Court has the jurisdiction over any maritime disputes occurred in
the Chinese territory and the resulting litigation takes place in China. In
addition to that, any concerned claim is a maritime one, ships can be
provisionally arrested by the law. That is different from Korean legal
system on the provisional ship arrest in many ways such as the legal
system, the jurisdiction, the concept, the required conditions, the effect and
the procedure.

China has not ratified the 1999 International Arrest Convention Treaty,
known as an international uniformity in the fields of the provisional ship
arrest. But China was the chairman country when the treaty was specified,
and they accommodated major issues in the treaty when they enacted the

Special Maritime Procedure Law so that they could protect the benefits of



domestic shipping industry.

This dissertation is studied on the provisional ship arrest system in
China, where the Special Maritime Procedure Law is already established by
the code of the civil act procedure. Furthermore, the legal comparison
between the Chinese provisional ship arrest procedure and the Korean civil
execution law is provided and some legal and policy implications are
drawn for the revision of the provisional ship arrest system in Korea.

This dissertation consists of five chapters.

In the first chapter, the purpose, the method and the scope of this
research were stated along with an introduction.

In the second chapter, the roots of law and the implications regarding the
Chinese provisional ship arrest were provided. After reviewing the Chinese
maritime laws and the provisional ship arrest system, I compared the
differences in the legal system between China and Korea and proposed
policy implications on the Korean provisional ship arrest system.

In the third chapter, the required conditions for the provisional ship
arrest in China and the resulting effects were discussed.

In the fourth chapter, the procedure for the provisional ship arrest was
studied. Some important issues from the different legal system were
discussed and improvement measures were provided.

In the final chapter, the dissertation summary was provided and the
legalization for the Korean provisional ship arrest system was suggested as

a conclusion for the dissertation.
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72) fitfid A 2EE BNAAE olE MUY G Ts e MY ()R sz st
1/]' Iaﬁ%/ﬂ\% Tﬂ7]' {i;ﬁo}"— unE“’]"— 7(40:] E]‘% H%O}Ei s 011_‘ 74: qu]—b—]' ﬁku%
olgtx & 4 gl 1Yy MEEMRSS figk W Bkl gte Bl A e AR <}
F—st2Z fniiigel & 9 717k #aolgta & & Ao K iwmLolA = arrestE BT
HMEZ #aEste] s 2 o

73) D. C. Jackson, Enforcement of Maritime Claim, Lloyd’s of London Press, 1985 2.

74) HPH9 Sheen Ki:fifIE 1980%E <] Helene Roth rffholl A “fifingiir el HEFle B9

WE ol FH BEGEN LT KRHIL Atk oA WHFES 17liste BE Bk
HiE Y= RBEEA EE MfEe ol Austool e gt st fgdidithe] oA
firghtr el FEMS sR# 3 v 9tk The Helen Roth (1980) 1 Lloyd’s Rep., 477 RJA.

75) 19524F MMM R BB H20HS arrestS T3 o] 33Tl "Arrest’ means the

detention of a ship by judical process to secure a maritime claim, but does not include

A

the seizure of a ship in execution or satisfaction of judgement.

76) 19994F FRANMMRE I 15 #E25HL arrestS Th23 o] 33T "Arrest' means any
detention or restriction on removal of a ship by order of a Court of secure a maritime
claim, but does not include the seizure of a ship in execution or satisfaction of

judgement or other enforceable instrument.

77) SBIERE, ‘Aol H 2 BRI S dubimaiel B NEBY, MBUFEGIE H184, 297-298%.
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E U ERY FIAY EEMWOE HFS Mikstia ste Aol ofyth
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AN S B S o2 A kS MECPIR Ry7bA1 o) (5 REME R
2 Res A% girelH, HHEES Atoldl= @] glo] MR T%
gL o] g, Aol gk —fk o] AP T B AN AN
= B EEY R tig Aol & Wizl 2 Wdol ERrE™ AT
ARG g ptEtel o gk BATHUAZE ol FAAA oYt RIS Mk
1<l e kel A Eo

AR E AT ol B3t EBEIC R W RFARFNE AL, RFEFRLE ke
ANRGEEEE S “19944F AR BT BLE” Aol AL BARE Lo v e f1 8 54
2 19524 [HFE ARAERAPR - 15f" (The International Convention for
the Unification of Certain Rules relating Arrest of Sea-Going Ships, 1952;
LUF “19524F A A e fo” ol 2t )=k “19994F BaF Mvn e e —fhe
#)”(The International Convention on Arrest of Ships, LA T “1999% it
fEe e ey ol 2k ghyel Aot

2 A BT W o] ki PEE
AT RE o LAy PRl Wial A seseuiRel KEeikfed wet 2 Ea
Aew, fiHe HWirkdell ®¥s WiEkils et A7)

1) HYkaRFH
FFEY NS W EE kP (admiralty court) v i H kP (federal court)©]
HEEES s WY IRAE K (action in rem)dl 9] #irE s Aol Eimoldt.

78) VLW, %ol I, 80%.
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fEkE & 5 5l fido8)
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79) Gilmore and Black, The Law of Admiralty(2nd Ed.) pp. 589-594 4.

80) J:E4Iik; The Clara (1855) Swab. pp.1-3 Z A,

81) el ik BT BT Y WYERRAS S Sikstd JEFRSHA she
WS S PR @Rt - H 1Y, g di ok e, KW, K KRB L GEE, 1996, 43
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AR, Eavaae EE7E el Wl Avkel i BiTs MRE F A
St ol ko]l W A7 qiel it MrES AW MESR AT fln A
S 2RE FE BAKHEE MEHsHA & = Ao S HAFRAR JEsko]
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d s vAA Xete H wste] Hpdraaol A i bixel wel prafEel
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82) W2 Denning ANikpi#l%e BancoF{fol A “wtd #ih7h HimshA HY, =
I ol TR ko]l fethol viste] WA 2L Bk Nl #ithe BE el
st #frE & Aok 2EW gdivh dkiol HHEESHA obYstd A HWW MhFE ¥
a2 @A Ha ZA BATE Mol distewt fFAZ T 2t stk The Banco
(1971) 1 Lloyd’s Rep. 49 2.
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AT Bl Wl e BE5 fiigcifs idste % fiEL s
FlhEel oiste] AMNEECARRES AUCSkAl B E8Y) O [iRE Wdriiol
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Hl, (Supplemental Rules for Certain Admiralty and Maritime Claims)Z}

"B kb WIS JRA AN, (Federal of Civil Procedure for
District Courts) o] %k Lol o},

Kpol M ByEixe EH, AUtk F o2 EEkRE K KL
“Supplementary Admiralty Rule C'ol ¢l8le] #iftsat, MnMerme =
18k7] g SrREiks BIOFRECl BES MiMie]l st LE Fiiste
WA Sk BE ) S ik ol T

Kol Hypdad ek BFe Mg AR L#rolgta & & Ao o] B
ol WEW M A7 MSieh AR BHEY 222 S HiKsHA
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A TR HHEY AHE MRSt T flES BHHE & Ao o
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83) Gilmore and Black, op. cit, pp.588 Z K.
84) Tetley, op. cit, pp.430 2.
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t}.86)

(2) WMEREHR
KPEERY BIRAM S MANRMHEE Fld Redix Fe stz Bu 9l
Tk OKBEZRAI A S NI = WMER 2 HilGol &38t7] wiEell i
Mol JEilg (Mol IR IS8R ok skal fiii 1ol Wsto] (RS 7HA 2L
e FHHEFS BF mEBEA M grae] Ml st B E g

e Mg RTAREAILIL) A8 sl TS A5l dRRa wiel AN
of ek fres vl BT el st BliES T AT fEEES R
RE T8t Wik diely Rk ol RS HEES F lon oS Fato
Peol fEEE e BITS RERS S dh

WX HYRATIEZY fAAESHAl ok et7] wiE ol M M AT A K
AR Mg el shubelar, fiiel thR BRI AHAT A& Mg ol
—HE BRI AA Fet8e)

Mol M el BT = o Al ZFA e Ee A AR S =H,89)

85) Fk, &l W, 36%.

86) Tetley, op. cit, pp.434-435 Z: .

87) S UElE AbEikFe BKROIER A IKFFALS M7 Mk vlszsio

88) olv HEERAAN WHAHA X MRMEE BT & de AIde HEwe

n g % ek

ES
89) BN e MEEPIRS] BTfR2olT e HMWS FrakiEe R st —fk RfFFRAE Kl Hst
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@itehd 2 @ikel ol NP EMEhAS BTe 2aaA B R £
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FRWA S i EE FrolR MR HEE FARemEd ATk (6
o HMRRY ke ol Mimel EEE kol dE Mo
Sl s KIS AA stofok Fohs ACIAW fF Hio MEfae
AT QoM fhel MHEMARA Fa e B B GAE o)
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Reg @ #el HRe EFT FE AT KAS oF T FE A7 G E
Ra RS T M QAW 44 Mird @ikt
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90) £ R, BB AR, B R AR U R, AR I ot 174%.
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aglste el disiME Eline s BEAMEE FrES EstIAT I K
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Ao WpESC gk g diskbie] Mg EE g et BlaEsta el o

9a1) &K ] W, 39% R
92) W EE, Wl KBGO, duat, At ik, 1995, 327%.

93) o714 T3k fhak AL Mol fiuiel Mmsle Aol oty fivinol MEEA e &
Yy, BORL MRS = gaEoh
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PAT RS RFFRARE b MERR e BHES lREMAA hkE o
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AA, kes Hawd & e @RS @E 929

e IKdiakd e M KkER e Hagel weh ZE el o
atol iR B 7F T RESE ATH(Hh ISR ARAA T ZB9215). SFAIY Y945 AN
fE e BE”S 2008 A E ST has ol MRERE WfiarkE SIBSHEA
fE s TEA MRS BrA, dik, A, R, BE, fhek EE 2 i
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94) BpiRl, IARARAAEER, B BRI 1 o, 1999, 257%.
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95) HREK, Rkt Al OB KB o, 1995, 523%.
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