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Chapter 1  Introduction

1.1. The Purpose of Study

By the 1990s, in the waves of economic globalizgtimternational trade
continued to expand. As an important carrier oérnnational trade, international
maritime industry develops so fast, so the intéonal maritime legislation also
will be brisk again and a number of new internaloconventions or civil rules
have emerged.

China is a big maritime country in the world. Chimas 18,700 km’s mainland
coastline and 14,000 km’s island coastline. Culyemie Chinese mainland has
1460 ports, which have 835 deep-water berths be§on@D0 tons. Opening ports
are more than 130 and the international maritinreetfhas more than 37 million
dwt. China maintains a large fleet of shipsanking the fifth on the list of major
maritime transportation statesshe is also a state with a large quantity of casgoe
so she is concerned with the protection of intsretcargo-owners toShipping
industry in boosting economic growth and developnaoérioreign trade are a great
contribution and dominant in Chinese foreign trane transport. In recent years
the Chinese foreign trade showed an upward tremdl tleen the compensation of
damage to the goods also increased simultanedListy.consciousness grows up
and people use the law to protect their own intere¥he research to the
responsibility system of the carrier is also matd more pressing.

At the same time, current international maritimrengport law was not in unified
state. This situation is not conducive to the degwelent of international shipping

! According to World Ocean Transportation ReportYear 2004 issued by the United Nations’
Trade & Development Conferenceahe Chinese total ship tonnage is 4,741,888 torishwh
occupies 6.1% of the world total tonnage and rdh&difth in the world list.www.chinaship.com.
According to the statistics of 2004he Chinese ship construction industry has comgletere
than 8,500,000 tonnage of ship construction thatipies 15% of world total ship construction
and China has ranked third in the world ship camesion list www.finance.sina.com.cn

2 In China about 90% of import and export cargoes are tramsgdyy sea

Li Hai, A Study on Property Rights over Ships, Bejj Law Publishing House, 2002, p.336.
3zZhangjun Li, Research on International Maritime r@ais liability system, Law Press, 2006, p.1.



and international trade. Because of lack of reddgiwnified legal system that can
adjust International multimodal transport, the depment of international
multimodal transport has been constrained. Cuiettie international maritime
legislation increases actively and the Chinese tviagi Code also needs to be
changed on the agenda. Since July 1, 1997 the &hiMearitime Code has come
into effect. 10 years of maritime judicial pract&leowed that the Chinese Maritime
Code on liability of international maritime carriead some legal issues and needed
to be improvedAlthough the Chinese Maritime Code and Contract ldvChina
had some rules related to the multimodal transpiorstill lacks workability.
Because the Chinese multimodal transport legisiaito not uniform, domestic
transportation legislation is different, and alsothb the legislation applies to
international multimodal transport and domestic imadal transport, the limit of
liability of the operators differs from that of th@ernational rules. That means that
differences of the responsibility and risk allooatibetween the operator and the
goods’ interest exist. In China, the framework bk tlegal system adjusting
international multimodal transport has not beenltbyet. The Multimodal
Transport Operator(MTO)’s responsibility systemthe core of the international
multimodal transport law. Therefore, a comprehendook at liability system of
the international multimodal transport operator iz practical significance to
make the analysis and forecast of the internatigmaspects of unification. In
South Korea, the amended Commercial Law also amntaspecial provision to the
responsibility of the multimodal transport operatbiChina wants to improve the
legislation, China should also learn more laws r@gtilations from other countries.
In accordance with the actual situation in Chisalft this paper tries to study other
countries’ laws and make some suggestions for Ghih@w about the liability of
multimodal transport operator. Just as a famoustimarlaw expert said, it is very
important and even essential to use the methodraparison in the study of laws.
In other words, you cannot truly know your lawsesd you know the laws of other
countries’

4 .

Ibid.
® William Tetley, Maritime Liens and Claims, firstliéion, London: Business Law Communications
Ltd., 1985, preface, p.1.



1.2. The Scope and Method of Study

Liability of international multimodal transport odor joins many important
areas in the maritime law. From its legal conténis the determination of rights
and obligations. In a certain sense, it can bedis&ibution of responsibility.
Maritime carrier's liability system means that tloarrier bears the special
contractual obligations under the contract of eayei of goods by sea and in case of
breach of the contractual obligations, he shoulat Ibiee liability. They correspond
and balance rights and obligations between the s$wdes, involving in the
fundamental interests of the parties.

In this paper, the scope of the study is limitedhe international carriage of
goods by sea, so both international sea passermggspbrtation and domestic
coastal and inland waterway transport are excludée. theme of this paper is
liability system of multimodal transport operaterder the Chinese Law, and it will
be compared with other countries and regions aiaelsystems.

First of all, liability system of multimodal trangg operator is involved in
"Contract Law of China", "Chinese Maritime Code'het single-transport
regulations, and many other legal provisions. Tapep mainly researches on the
relevant provisions of "Contract Law of China" di@hinese Maritime Code ".

Secondly, international multimodal transport noydnvolves domestic law, but
also involves a number of international conventiongivil rules. The paper also
focused on "transport documents uniform rules”, 9N 9multimodal transport
document rules”, "Hague Rules”, "Hamburg Rules" agldted laws under the
Chinese law.

At the same time, years of judicial practice shbat the carrier’s liability is the
biggest problem that had more disputes, and thatiriternational and domestic
legislation on the provisions of the carrier’s llip is not perfect currently.

® Zhangjun Li, op. cit., p.2.



Chapter 2 Overview of International Multimodal

Transport

2.1. Concept and Structure of Multimodal Transport

2.1.1 Development and Unification of Titles about Interndgional Multimodal

Transport

Although international multimodal transport of gsad widely used in the world,
there is no official name of it. There are somated words: Combined Transport,
Through Transport, Successive Transport, Contaifransport and Unimodal
Transport in opposition to multimodal transportThese words are full of

" Combined Transport and multimodal Transport galheris not different. According to the

regulations of ICC on multimodal transport docunsert means that at least in two modes of
transportation, the goods are received from onentcpuand shipped to the destination country.
Strictly speaking, multimodal Transport is moregise than combined transport. Because just from
the semantic sense, combined transport also inglidermodal transport made up of each single
mode of transport. In practice, the combined trartsmdeed is used intermodal transport but not
limited to the multimodal transport, such as: Camaloi Transport Documents of China Ocean
Shipping Corporation can be used for intermodaigpart made up of each single mode of transport.
Before the word of multimodal transport appearsstnpzople use Combined Transport to express
such modes of transportation. Although the termtiis used by some shipping companies or the
parties, its frequency is greatly reduced. It candmticipated that when the "United Nations
Convention on International Multimodal Transport Gbods" come into force, the term of
Combined Transport will eventually be displaced tmg term of multimodal Transport. (2)
Successive Transport refers to the same transpottact performed by different carriers. Each one
of carriers is independent but all parties of tbatact. (3) Through Transport refers to Combined
Transport among the same mode of transport. Sindlamultimodal Transport, the mode of
transport is only one mode. (4) Unimodal Transpeférs to constitute a mode of transport from
one carrier (as a party to the contract of carridgecarrier is only one, but the actual carrieyma
exceed one. That is the contract carrier can haed the transport to the actual carrier transpmrt t
discharge). (5) Container Transport. Because thesshipment of container transport among all
different modes of transport is very convenieng tise of the multimodal transport container were
very common. Because of this, although Contain@an3port sometimes is not necessarily formed

10



consanguineous relationship with international imdtlal transport of goods, and
always get confused. Ralph De Wit said that althotltere are some obvious
differences between these conceptions, but sty ¢a get confused in the actual
practice, so nomenclature can not be the only dépee to determinant the
property of a transport contratt.

2.1.2 International Convention, Rules and Comprehension foLaws about

International Multimodal Transport in a Different C ountry

Not only glossary need be unified, the rules ohsport are also different in
International Convention and municipal laws. Somengry rules are analyzed as
follows:

1. International Conventions
a) Warsaw Convention
Multimodal transport is an advanced system for oijag transport. It united
several kinds of transports together for deliveaygo quickly and at a low cost.
Multimodal transport is shown in Warsaw Conventi@onvention for the
Unification of Certain Rules Relating to Internaiz Carriage by Air) in 1929
at the beginning. It is accounting to the unifiedes or protocol during more
than two different modes of shipping, using sanmandport credential or
transfer through broker agent to organize diffenmaoides of shipping assort
with each other well.

by the multimodal transport and multimodal transf@not necessarily used containers, the practice
was often used to confuse the two. If the two afndd the same meaning, the difference is this:
the former is a technical term while the latteraidegal term. (6) In addition, on multimodal
transport, in English "Multimodal Transport" and dMmodal Carriage" are both said, there is no
distinction, only the former is more commonly used the latter is generally a rare occurrence. See,
" 1CC uniform rules on the combined transport doeuts in 1975 ", a 2;

Ralph De Wit, "multimodal transport ", the firstrpaf the first chapter, London labor and legal
publishing, 1995 version; Souichirou verified, “rtiolodal transport carrier's responsibility and
bills of lading”, Editor Aliki Kiantou - Pampouki the report of 15th international conference on

comparative law in 1998 in Bristol ", pp. 149-15&/tetley.law.mcgill.ca/M-P.htm.
8 Ralph De Wit, Multimodal Transport 4, Lloyd’s obhdon Press Ltd., 1995

11



b) United Nations Convention on International Multimodal Transport of
Goods

International Multimodal Transport is defined mited Nations Convention

on International Multimodal Transport of Goods (May 1980). This convention

restrict the International Multimodal Transport musmploy at least two

different modes of shipping, and must take ovegean a country to another

country by the multimodal transport operator. Catgmsport business for

performing single mode transport contract should be regarded as an

international multimodal transpcttSuch as: From Beijing to Shanghai, then

the goods is shipped to Busan.

There are two features of this definition. Firstiy,divides Multimodal
Transport and Through Transport clearly that Mutittal using more than one
modes of shipping while Through Transport usingyame mode of shipping.
Secondly, the convention insists the internati@malof shipping, and point out
cargos must delivery through different countriésComparing with other
modes of shipping, the distance of internationaltimedal transport is more
complex, thus internationalism becomes a impofeature. In actual practices,

° United Nations Convention on International Multidad Transport of Goods (May 1980), Article
1, ltem 1

19 Different from General International Conventiorattjudged the international standard as the
identity of parties, the sign of the contract o filace of performance, United Nations Convention
on multimodal transportation focused the transpéxtcording to the above requirements, its
judgment of an international standard is: the pkactake the goods and the goods are delivered to
the designated location in different countries. Buhe author's view, if the "international” stand

is whether the transport routes are through diffeceuntries, the coverage seems to be broader. For
example, the place to take the goods is Floridapthce of delivery is Alaska. This time, although
the origin and destination of the same in the Whiates, transport routes must be across Canada,
whether this is an international multimodal trangpd\ccording to the United Nations Convention
on the multimodal transport, it is obviously not iaternational multimodal transport. But if the
damage accident occurred in the waters of Canadatt@ multimodal transport contract also
provides network liability system, then Canada La#ll probably become the applicable law
dealing with incidents of damage. It is to make theltimodal transport with an “international”
color. But after all, taking over the goods andiwdgly at the location of the same country and
transport routes across different countries arg vare, so the standard in general should be the
same with the United Nations Convention on the imaltial transport.

12



most multimodal transport is international multimbdransport. So most
literatures refer multimodal transport are treadédnternational multimodal
transport, and people talk about multimodal transpalways on the
international level. So general speaking, “MultirmbdTransport” is the
pronoun of “International Multimodal Transport”. Irthis dissertation,
“Multimodal Transport” represents “International Monodal Transport” if
there is no special comment.

c) UNCTAD/ICC Rulesfor Multimodal Transport Documents (1991)

United Nations Convention on International Multimodal Transport of Goods
still need some time become effective because of msasons. Firstly, this
convention is in possession of mandatory appligsbin the third item, it
indicates this convention is mandatory when multdalaransport document
be signed accord with this conventidnFor some country, this mandatory
applicability request is hard to accept at pres8atondly, it is hard to satisfy
the condition to make the convention become effectit will become
effective after twelve months of more than thirtguntries join in this
convention, but there are only seven countries joithis convention up to
now. So pertinent international organization workead a temporary rule to
insure multimodal transport can carry on well beftne convention become
effective. This temporary rul&JNCTAD/ICC Rules for Multimodal Transport
Documents, worked out bases onUniform Rules for a Combined
Transportation Document (1975), referencednited Nations Convention on
International Multimodal Transport of Goods.

UNCTAD/ICC Rules for Multimodal Transport Documents didn't define
multimodal transport. But according to “Multimodatansport Contract” and
“Multimodal Transport Operator (MTO)” which defindaly it, the only one
difference of definition of “Multimodal TransportbetweenUNCTAD/ICC
Rules for Multimodal Transport Documents andUnited Nations Convention on
International Multimodal Transport of Goods is the former didn’t restrict the
internationalism. It only restrict multimodal trgmst must use at least two

1 United Nations Convention on International Multidad Transport of Goods(May 1980), Article
3, Item1

13



modes of transport, and it use the phrase “MultiahoBransport” but not

“International Multimodal Transport”, so this rolean be used both on

international multimodal transport and internal timibdal transport. Added to

this, the definition of multimodal transport has mwre difference between
two conventions.

UNCTAD/ICC Rules for Multimodal Transport Documents (1991) is widely
used in actual practice at present. Not only bex#us widely requirement of the
multimodal transport conception, but the main reasdhe suitable applicability.
United Nations Convention on International Multimodal Transport of Goods is
full of constraint, andJniform Rules for a Combined Transportation Document
(1975) requires issue multimodal transport docuraéfitst. Different with these
two conventions,UNCTAD/ICC Rules for Multimodal Transport Documents
applying all of the transport contract in spitebgfprint, by oral and etc; in spite
of there are one mode of transport or more thantaresport; and in spite of
issue the document or not. There is another redddbiGTAD/ICC Rules for
Multimodal Transport Documents (1991) absorb main concept dhited Nations
Convention on International Multimodal Transport of Goods, but it is more
clarify and simplicity and remove some incidentdism to make it more
acceptable.

Rules and Understands of the Multimodal TranspoRifferent Countries
International convention has precedence of intelanal but there is no efficient
international convention of the international mulbidal transport, so some times
internal law is a criterion of the international lhmaodal transport.

Many countries do not provide related low aboutrthdtimodal transport. So far,
there is no role refers multimodal in Japanese LEwvere is only one Japanese
code of mercantile law refers successive transpérticle 579), multimodal
transport is not included. In Japanese, multimddahsport is understood as
using more than one mode of transport and undehliglenly one carrier during
the whole transporff Multimodal transport in Japanese phrase is “Fuliugo

12 Souichirou verified, “multimodal transport cart&responsibility and bills of lading”, Editor
Aliki Kiantou - Pampouki " the report of 15th intextional conference on comparative law in 1998
in Bristol ", p. 149

14



unsou”, but this phrase is stem from the phrasertfined Transport*3
Germany amends the transport law in 1998, oneehthendments is adding
the multimodal transport, and this law became @&ffecin 1 Jul. 1998.
“Holland is the first country formulates the multidab transport in to the law.
1>The definition of the multimodal transport iNew Civil Code of the
Netherlands is nearly the same as it ibnited Nations Convention on
International Multimodal Transport of Goods. *°
There are two sets of law include multimodal tramsm China, maritime law
and contract law, but only maritime law define rnmtidal transport. Article 102 of
Chinese Maritime Code defines multimodal transgartfollow: “A multi modal
transport contract as referred to in this Code mearcontract under which the
multi modal transport operator undertakes to trarisphe goods, against the
payment of freight for the entire transport, frohe tplace where the goods were
received in his charge to the destination and tivetethem to the consignee by
two or more different modes of transport, one oficlvhbeing sea carriage.”
Contract law prescribes the multimodal transpottt i does not mention the
concept of it. It is a little absence to spreadtmddal transport. Fortunately, some
of the articles held for multimodal transport,dtriot a serious effect. Article 123 in
Contract Law of the Peoples Republic of China: “Where other laws provide
otherwise in respect of a contract, such provisgh! prevail.” The contract law
prescribes the chapter 17 is acceptable for allsfrart contract in article 288: “A
transportation contract is a contract whereby theier carries passengers or
cargoes from the starting place of carriage to djgeeed destination, and the
passenger, consignor or consignee pays for thettfeke or freight.” According
to comparing with common law, these laws have doedence, including the ocean
shipping multimodal transport. Because there arennce roles in other transport
rule, other multimodal transport also should follthe standard of contract law.

'3 Souichirou verified, “multimodal transport cartgeresponsibility and bills of lading”, Editor
Aliki Kiantou - Pampouki " the report of 15th intextional conference on comparative law in 1998
in Bristol ", p. 149

* Rolf Herber, “The New German Transport Legislatj@8 European Transport Law 591 (1998).
!> Ralph De Wit, "multimodal transport ", the firsan of the first chapter, London labor and legal
publishing, 1995 version, p.3.

16 Netherlands New Civil Law (N.B.W. Nieuw Burgerlijifetboek) Art. 40, it states in 2002
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2.1.3 The Essential Component of International Multimodal Transport

1. This kind of transport must use Combined Transpdrtof Lading. This bill
of lading shows the relationship of right, obligati and liability exempt
between multimodal transport operator and freightenfirm the transport
properties, and it is the main accord to identifyltimodal transport and
general transport.

2. Multimodal transport operator receiving the omrtigige freight from shipper
in single rate.

3. International transport is essential.

At least two different modes of transport duringokehtransport. According to

the maritime law, marine transport must be includednultimodal transport

contract.

The advantages of international multimodal trans@oe: give freighter and
owner more convenience, multimodal transport opersign a transport contract
with the owner, then organize through carriagejnduwhole transport, only need
one consign, one charge, one sheet, unify settieofariaim and omnirange takes
charge®’

1. Essential Requirements

According adJnited Nations Convention on International Multimodal Transport of

Goods and general way, the requirements to composetefniational multimodal

transport are as follow:

a) A multimodal transport contract is essential. Tlomtcact confirms the
contract relationship and transport properties ightr obligation and
liability exempt between multimodal transport operaand freighter. It
can be made by oral, paper or electronic form.

b) One multimodal transport operator take charge abdlevifreight transport.
This operator is the party of the contract, and digso issues the
multimodal transport documentation. This operatomnot the agency of
freighter or actual carrier. Not only freighterttsee multimodal transport

7 Zhangjun Li, op. cit., p.249
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operator, but Non-Vessel Operating Common CariiiigOC) also can
become the transport operator.
c) At least two modes of transport should be usedhale/shipping.
d) Transport must pass through different countries.
2. Two Questions

There are two questions about essential requirenadrttve discussed as follow:
Firstly, is multimodal transport document essential become international
multimodal transport?

Most viewpoints deem multimodal transport documisrdn essential certificate
to composing international multimodal transp&tt.But | think multimodal
transport document is not essential although ielyidised in multimodal transport.
First of all, multimodal transport document is ordycertificate of multimodal
transport, but not the contact. International coio®m and commercial usage are
admitting this. Without it, multimodal transport ideact still valid. Secondly,
according to article 3 item 1 dbnited Nations Convention on International
Multimodal Transport of Goods, the convention force only need multimodal
transport contract. Thirdly,UNCTAD/ICC Rules for Multimodal Transport
Documents (1991) also has similar rule in article 1 item 1. In dotdh, this role
allot without multimodal transport document, multidal transport operator should
complete delivery. Although these rules haven’tdmee effective or do not have
enough effect, they still influence the normaliaatiand uniform of international
multimodal transport. So, international multimodednsport can work without
multimodal transport document.

Secondly, some scholar doubt multimodal transpamtract need notify shipping
is achieved by more than one modes of transparbbrThey worried about actual
carrier using different way of shipping to completkipping because of some
reason. So it is not suitable to appointment thelenof shipping. It remains a
question that mode of shipping article is essentialgeneral in multimodal
transport contract.

In my opinion the idea of including mode of shippimto contract, it should be

'8 Bing Tai, Some Legal Problems on the Internatidwaltimodal Transport, From Study on
Chinese Maritime Code, Law Press, No.3, 2001, p.141
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essential. Firstly, if multimodal transport doed be written in the contract, there
will be the doubt of whether belong multimodal spart contract. Next, besides
the transport contract between multimodal transpperator and freighter, there
are a lot of other complex relationships. Withoutlear contract, there will be
some hidden danger, and it is hard to ensure wholghake response when there
is bother. In addition, the liability haven't beenified, there are some different
roles to deal with it. There is no standard formmafltimodal transport contract,
and each organization has their own form, suchl&&C® using Combiconbill and
Combidoc, FIATA using FBL. If the properties of misport are not included in
contract, it is hard to clarify relationships. bst case, if carrier changes mode of
shipping and result in loss to others, the casfeuld take the liability for breach
of contract no matter it is essential article ongyal article.

2.2. Development of Multimodal Transport

Chairman Mao ze-dong, the former leader of Chimaeosaid“if you want to
know a thing from the head to the tail, you mustigtits history.*® believe this is
also true in respect of the study of Multimodal Nsport. In occident developed
countries, international multimodal transport igaeled as a revolution. From
Warsaw Convention in 1929 to United Nations Convention on International
Multimodal Transport of Goods in 1982, international multimodal transport
developed a lot.

USA and Canada represent North America. The ecoomen@enprovement of
USA and Pacific Asia Region lead the forming ofsportation corridor among
American west coast, middle side and east inlansl.eArly as 1980, federal
government of the USA passed a series of act tousage developing multimodal
transport. In international transport, the Shippigt in 1984 and the Ocean
Shipping Reform Act in 1988 eliminate obstacle bedw Liner Company and other
transport company, and enervate engross of Linemgaay in international
shipping business. Intermodal Surface Transportatdficiency Act (ISTEA)

19 Chairman Mao Ze-dong: Against the Rigid BelieBiooks, this article was collected in the
Selected Articles Written by Mao Ze-dong, Beijitige People’s Publishing House, 1965, p.20.
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adopt in 1991 gave wing to the development of Aoarimultimodal transport.

In Canada, based on independent railway, land, rwai@y and aviation
foundation, consider with the starting point and eoint, cost of shipping, benefit,
reliability and efficiency, a multimodal transpotwork was set up.

In Europe, because of the geography, multimodakprart has it own advantage.
The multimodal transport between some developedtdes developing quickly.
But because of the history, different countriesdhdifferent opinions, the transport
system do not unified in range of Europe, and tlaeeea lot of different technical
standard, freight rate and etc. In developing ceesit multimodal transport is
restricted by a lot of reason, such as lack oftehpbnstruction, lack of electronic
communication, and bottle neck of management. Sagchin some clearance,
quarantine field, the operational procedures anéraimg is complex and
behindhand. With more clarify of international diin of labor, international
trades are always between developed countries amdlaping countries. But
developing countries do not have enough consci@sste improve the whole
conveying chain. So most multimodal transport ame developed countries;
comparing with multimodal transport in North Amexjamultimodal transport of
whole Europe is behindhaid.

According to the above paragraph, developing muoltiah transport needs
government should open transport business, brealopaty, encourage building
up competitive mechanism and eliminate separat&wden branches of trade. In
the same time, there should has perfect transpgen@ation and management
system.

With the development of Chinese economy and openm tiothe outside world,
the needed of internal multimodal transport andrimtional multimodal transport
are improving. In 1962, China has lain out the doent of land-waterway
multimodal transport. Later, the documents of laamtlvay multimodal transport
and railway-waterway multimodal transport were veatlout. In Mar. 1989, China
process the trans-container system multimodal pamgype approval test, and it
push on the normalization and the modernizatiooootainer transport. Especially

% Jianjun Zou, Development of International Multinabdransport, www.blog.airnews.cn
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after 2000, China increases the cooperation omnat®nal multimodal transport
with Canada, America and other developing countridee cooperation and the
communication create new chance of develop multaht@nsport. The program
cooperate with Canada is meaningful, governmend setot of staffs to Canada
study, and it bring up a lot of talent to providewn thinking of developing

multimodal transport.

In recent years, for adapting and fitting foreigade transportation, China has
use international multimodal transport with somertees and area. Up till now,
the routes of international multimodal transpors Irecluded multimodal transport
through ocean shipping to inland of Japan, inlahdmerica, inland of Africa,
inland of West Europe, inland of Australia and ®iberia land-bridge transport
service traffic through Mongolia or Russia to Irsivest Europe and North Europe.
In spite of this, comparing with other developirayuntries, multimodal transport in
China is still far behind and developed slowly heswa of low economy
state-of-the-art, disunion transport organizatiord ananagement, strict policy,
weak foundation and hang behind mind.

2.3. Legal Rules of International Multimodal Transport

Because the time of emergence of internationalimattal transport is not long
enough, an institution is not perfect. Even in sateeeloped countries there is no
perfect rule in the commercial law or maritime lalhis is similar to maritime
transport situation before 1924 Hague RtflesIn America, there is no role related
multimodal transport, the accountability of cariejudged by judges in each state.
*Same cases always got different justices. Intesnaticommunity working out
convention to determinate the obligation and ligbilof parties, ensure and
encourage develop and prosper of multimodal tramspo In 1973, ICC
establishedJniform Rules for a Combined Transport Document and edited in 1975.

2l 3. Mankabady,“Legal Aspects of Carriage of Goog€bntainer”, International and
Comparative Law Quarterly, Vol. 23, 1974, p.321.

2 Xianglan Zhang, Maritime Law, Wuhan University fishing, 2001, p. 115.

23 Erik Chrispeels, “The United Nations Conventionloternational Multimodal Transport of
Goods: A background notes”, European Transport Maw,XV No. 4, 1980, pp. 358-359.
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It is not international convention, so it can notck to implement, and it belong to
international commerce tradition. In May 1980, @ditNations establishddnited
Nations Convention on Multimodal Transport of Goods. But less countries
response to it, it hasn’'t become effective yet.MNCTAD and ICC established
Rules for Multimodal Transport Documents to obtain the agreement and
participation in the world. This document is based the Uniform Rules for a
Combined Transport Document (1973). To be the transition dfiniform Rules for a
Combined Transport Document (1973), Multimodal Transport Documents (1991)
have been implemented since 1992. The core of otiove established by
UNCTAD and ICC still is focus take the aim of standize responsibilities.

21



Chapter 3 Legal Status of Multimodal Transport

Operator

3.1. Multimodal Transport Operator

3.1.1 Definition of Multimodal Transport Operator in Law

In 1975, UNCTAD defined multimodal transport operass combined transport
operator, who signs multimodal transport documeni{de legal person, company
and legal entity). But in internal law, the peomé@o sign document must have
authorization or issued, so multimodal transpodrator should belong to this kind
of people. In strict meaning, combined transporérafor includes transport in
more than two different modes, and it also includes shipping with same
transport. This definition paid more attention ssue document, but didn’t treat
multimodal transport operator as the main partontiact in law. This definition is
not powerful.

United Nations Convention on International Multimodal Transport of Goods
(1980) andUNCTAD/ICC Rules for Multimodal Transport Documents (1991) use
“multimodal transport operator (MTQ)” to clarifydfrole.

United Nations Convention on International Multimodal Transport of Goods
(1980) defined MTO as follows: “ ‘Multimodal transgt operator’ means any
person who on his own behalf or through anothesgreracting on his behalf
concludes a multimodal transport contract and wtts as a principal, not as an
agent or on behalf of the consignor or of the easrparticipating in the multimodal
transport operations and who assumes liability for the performance foé t
contract.” (Part 1, Article 2). IJNCTAD/ICC Rules for Multimodal Transport
Documents (1991) part 1 article 2: “Multimodal transport optar (MTO) means
any person who concludes a multimodal transportraohand assumes liability for
the performance thereof as a carrier.” Obviougigse two definitions are more
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formal then the role in 1975 to indicate the legfatus of MTO?*

Article 102 of Maritime Code of the Peoples Repubtif China defines
multimodal transport as follows: “A multimodal tisport contract as referred to in
this Code means a contract under which the multahddansport operator
undertakes to transport the goods, against the @atywf freight for the entire
transport, from the place where the goods wereivedein his charge to the
destination and to deliver them to the consigneentmyor more different modes of
transport, one of which being sea carriage.” Sodé#nitions of MTO between
international convention and internal law are netré same.

3.1.2 Character of Multimodal Transport Operator in Law

A MTO is any person who on his own behalf or thitow@gnother person acting
on his behalf concludes a multimodal transport attand who acts as a principal.
He always only performs a part of transport. Evema MTOs do not join the
transport but only organize transpoftOn one hand, MTOs need to sign transport
contract with freighter, to take charge of trangpand receive whole money; on
the other hand, MTOs need to sign contract withiear in different district, to
organize whole transport, and to pay freight chargecarriers. But the only one
who signs a multimodal transport contract with dhger or shipper is a MTO. A
freighter does not have contractual relationshiphwaarriers. The character of
MTO is that he is the main body of multimodal treox.

The duty of MTO is to take charge and organize mplement multimodal
transport contract. Article 317 of Contract Law sayA multi-modal carriage
operator is responsible for performing, or arraggiior performance of, the
multi-modal transportation contract, and it enjay® rights and assumes the
obligations of a carrier throughout the course afriage.” Contract Law of the
Peoples Republic of China defines as follows: “A transportation contractas
contract whereby the carrier carries passengerargoes from the starting place of

4 Furong Li, Legal Position of MTO, From Practicefareign Economic Relations and Trade,
Practice in Foreign Economic Relations and Tradgadme, No.8, 2004, p.18.
#7hangjun Li, op. cit., p.248
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carriage to the agreed destination, and the pasgsetmnsignor or consignee pays
for the ticket-fare or freight.”®

Although definitions of multimodal transport ardfélient in maritime law and
contract law, maritime law only focus on marinengport, but the legal statuses of
these two laws are the same. Multimodal transpmetator has the duty to organize
and complete the multimodal transport contract.

A MTO has obligations to perform multi-modal trangation contract. The
Chinese "Maritime Law" and "Contract law" to thelightion of MTO have not
made the minimum obligations as the multimodal gpamt operator. The
obligation of MTO was at multi-modal transportaticontracts. Generally, the
MTO contractual obligations include two sides. Eirsnultimodal transport
operators have to choose reasonable care and mgyeection carrier. Second, a
MTO must take care of transport of goods duringtthesport. Period of MTO’s
responsibility to multimodal transport of goodsfiem the receipt of the goods to
the delivery of the goods. In the meantime, the NdT@bligations embodied
mainly: the multimodal transport operator has tidigations to understand the
nature of the goods and pay attention to the gd@dsed on the instructions of the
shipper to fulfill contract obligations.

The loss, damage or delay happened during the dPeficesponsibility. A MTO
should take responsibility. As mentioned above, #ssential characteristic of
multimodal transport operators is the subject sfnitultimodal transport contract
and has the relationship with the shipper. Theegfdre should properly be
responsible for the transportation and should &lsoresponsible for no matter
where the loss, damage or delay happened. Worthioneryg is that CMC does not
provide the cargo liability of the multimodal tranwst operator for delay.

According to multimodal transport features in tiverd of loss, damage or delay,
the stakeholders of the goods can only prosecetentiitimodal transport operator
for damages. In judicial practices, the stakehaldef the goods prosecute
multimodal transport operators and the carrier, #meh ask them jointly and
severally liability.

% Ping Jiang, The note of Contract Law Of P.R.CawlPress, p.209.
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According to the character of law, the legal statfimultimodal transport operator
is as follows: a multimodal transport operator signultimodal transport contract
with a freighter and a carrier in his own name, d®&lis the main body of
international multimodal transport, and takes resgality of it.

3.1.3 Classification of Multimodal Transport Operator

Generally speaking, multimodal transport can bessifeed into two kinds
according to whether the multimodal transport idelsithe marine transport.

1. Vessel Operating Multimodal Transport Operators {MDOSs): they always
undertake the transport on the ocean, and they si@hcontract with other
carrier to assign other models of transport.

2. Non-Vessel Operating Multimodal Transport OperatofVO-MTOS):
NVO-MTOs can be any operators except marine tramggeerator, even some
agents, brokers or load and unload companies witnoytransport.

No matter VO-MTOs or NVO-MTOs, the legal statushis same.

3.1.4 Status of International Multimodal Transport Operat or

Multimodal transport as integrated transport is enag of by many parties and
the legal relations are very complicatéd.

A MTO is any person who on his own behalf or thiow@nother person acting
on his behalf concludes a multimodal transport @attand who acts as a principal.
He always only performs a part of transport. Evemea MTOs do not join the
transport but only organize transport. On one hahitiDs need to sign transport
contract with a freighter, to take charge of tramgpand to receive whole money;
on the other hand, MTOs need to sign contract waitiers in different district, to
organize whole transport, and to payi freight ckartp carriers. But the only one
who signs multimodal transport contract with fraghor shipper is a MTO. A
freighter does not have contractual relationshiphvaarriers. The character of
MTO is that he is the main body of multimodal treox.

27 Zhangjun Li, op. cit., p.248.
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International multimodal transport always uses sodifferent modes of
transport. A MTO always only performs a part ohsport. Even some MTOs do
not join the transport but only organize transparig they sign transport contract
with other carriers and share part of the transpdtt them. But the only one who
signs multimodal transport contract with freightershipper is MTO. A freighter
does not have contractual relationship with casrie6o the character of
international multimodal transport is the relatioipsbetween a MTO and a district
operator. In this contract relationship, a MTO & tmain body of multimodal
transport; it impersonates the property of MTO #mallegal status of MTO in the
international multimodal transpdf.

Because international multimodal transport combirkerent modes of
transport together, it relates to a lot of peopleerefore, the legal relationship is
very complex. The relationships are including: Ma@d owner, MTO and district
operator, MTO and the carrier, MTO and agent, MT@ aub-carrier, consignee
and MTO, consignee and agent, consignee and sukfcand etc. It is obvious
that a MTO should be the core of these complexioglships, and others should be
around MTO. So, the importance of clarifying difat legal relationships is to
determine the legal status of MTO. There is nodmgbt of MTO in the world, so
the key is to determine who can bear the statd4T@D.

3.1.5 Qualification of Multimodal Transport Operator

In international conventions, there is no cleaera point out the qualification
of MTO. Only in Article 4 Item 3 of United NationSonvention on International
Multimodal Transport of Goods says: “The multimodensport operator shall
comply with the applicable law of the country iniat he operates and with the
provisions of this Convention.”

Because a MTO is the organizer and underwriter oltimodal transport, it is
essential to confirm the qualification of MTO inder to strengthen, to manage and
to control international multimodal transport. dt the premise of carrying on the
multimodal transport well. A MTO needs to adapt timubdal transport on law and

2 |bid., pp.247-248.
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service. Some essential requirements are as faffdws
1. Professional knowledge, technique and experiendgatemational transport
2. Integrated branch business and agent network fobpécternational transport
3. Enough financial resources

According to the overseas experiences and thenat@ractical situation, China
publishedtrans-container multimodal transport management rule. It defines the
qualifications to be MTO as follows:
1. It shall be a corporation with legal personain the People’s Republic of
China;
2. It shall have an organizational structure, anaerent place of business,
necessary installations and equipment and adequat@gement personnel which
are compatible with multimodal transport operatjons
3. It shall have more than three years of expeedncinternational transport of
goods or agency business with appropriate domastmverseas agency services.
4. It shall have a registered capital of not ldssntRenminbi ten million yuan
(RMB 10 million) and sound credibility. When estshing new operating
branches, the MTO's registered capital shall beeased by Renmibi one million
yuan for each new operating branch.
5. It shall comply with all other requirements & sut in the law and regulations
of the People’s Republic of Chind’

3.2. Multimodal Transport Operator and the Forwarding Agent

When a forwarding agent appears in the internationdtimodal transport, the
situation is a hot potato in actual practices. AOITS based on a forwarding
agent’! A forwarding agent can be the MTO in multimodalnsport. But, when a
forwarding agent takes on the role of MTO, the legfatus, right, obligation,
liability and prescribed period for litigation aa#i changed. So it is very important

% Yongfu Wu, International Container Transport andulfihodal Transport, People Traffic

Publishing, 1998, p. 162.

% The management rules of International containdtimedal transport.
31 Yongfu Wu, op. cit., p. 155.
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to clarify the situation and status of forwardingeat. But, it is hard to clarify a
forwarding agent because a forwarding agent alvakss part in other roles such
as an owner, a consignor, and a carrier. The agéattonship includes incognito
agent and second hand agent, etc. Those makeaetdifbcult to solve the problem.
In practice, clients can not get compensation bexdliey can not find the right
defendant?

3.2.1. Definition and Legal Status of Forwarding Agnt

There is no unified conception of forwarding agenthe world. **The world
biggest forwarding agent organization, Internatiorieederation of Freight
Forwarder Association, defines it as follows: axfarding agent is the people who
work for client to make benefit through transpat €lient. A forwarding agent is
not a carrier. A forwarding agent can take pasgdtivities about transport contract,
such as consignment, storage, declaration, acamptand gatherintf CSCAP
explains that a forwarding agent gets transporafolient, but he is not a carrfgr.
Holland transport law defines a forwarding agenthes man who signs transport
contract with a carrier for his own proff.

According to the definition in provisions of the dpdes Republic of China on
Administration of the International Goods Shippirdgency Industry, the
understanding of forwarding agent is as followse Titernational goods shipping
agency industry cited in these Provisions refergh® industry in which those
agencies are with the entrustment of a consign@ersignor and in the name of a
client or their own names, engaged in internatiay@dds shipping and related
business for the client and charge a service fee.

Generally speaking, a forwarding agent always pldnes role of agency. A

%2 Rolf Herber, op. cit, p.592.

% Zhigang Yang, International Freight ForwardersiBess Guide, People Traffic Publishing, 1997,
p.216

3 http://www.shipping.com.cn/news/law/98/law_cw14nht

% Zhigang Yang, op. cit., p.5

% http://www.forwarderlaw.com/feature/fenex.htm

37 Provisions of the Peoples Republic of China on Austration of the International Goods
Shipping Agency Industry, Article 2
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forwarding agent carries on business with requirgnoé clients and collects fees.
The aftereffect of his act of law in scope of tlebedated authority should be taken
by principal. That means that a forwarding agendn/ responsible for his own

mistake.

With the revelation of container transport and deselopment of international
multimodal transport, William Tetley points out tha@he business field of
forwarding agent extends a lot and the legal staaissbig chang®. A forwarding
agent not only can be the agency to broker ageatahce of goods, insurance and
storage, but he also can be the party of transqmntract. That means that he can
be the international multimodal transport operabosign the transport contract and
undertake all liability of whole transport, whiclk balled “NVOCC?”..

NVOCC is the carrier who does not hold ship andises ship of ship operator
to service owner and undertake obligation to caftfdVOCC and forwarding
agent can be the same person. In Europe, a fomgargent is himself when
transacting for owner, but he becomes NVOCC whetlettaking obligation to
carry for carrief’ In international multimodal transport, if a forwarg agent
plays the role of MTO to carry on all or part trpog, he shall be defined as
NVOCC or common carrier without transport, but ither position, he is still a
forwarding agent.

3.2.2. Types of Forwarding Agent

Traditionally, most of the time a forwarding agestthe agency of owner or
consignor. But, in real cases, the problem is thatidentity of forwarding agent
cannot be showed clearly under the contract. Somastithere is no written
agreement between forwarding agent and owner osigoor. Most of the time,

3 See William Tetley, “Responsibility of Freight Rearder”, 22 European Transport Law 89
(1987).

% |nitially, NVOCC only referred to the carrier wiiht ships at sea, and later became generic term

of no public transport carrier.

% Yongfu Wu, op. cit., 155; Lars Gorton, “Freightr@rders and International Carriage in
American Administrative Legislation”, 7 Europearamsport Law 209-266 (1972).
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owners or consignors thought that a forwarding aigethe carrief’

With a forwarding agent business becoming more laopthe forwarding agent
can be the agency of the carrier. In the busindssiternational multimodal
transport, a forwarding agent can be the agencyntrnational multimodal
transport operator. Because of the complex relahigm it is more difficult to
choose the right defendant through identifying stetus of forwarding agent by
owner or consignor.

Generally speaking, in real cases, the status iumtien of forwarding agent are as

follows:

1. The forwarding agent in name of principal to doibess. This is a normal
agency relation. Because the status of both ssletear, here | do not give
unnecessary details.

2. The forwarding agent in name of himself to do bass In this situation, there
are some different conditions:

a) The forwarding agent in name of himself declarebedhe agency to sign the
contract with the third party.

This situation is the incognito agency in Anglo-Aman law system. It appears
a lot in the transport agency. This form in thediné forwarder’s practices was
often observed® Embodied in international multimodal transpore ituation is
twofold: First, the freight forwarders are as theners of goods or shippers’ agent.
He in his own name signed international multimadahsport contract with a third
party without opening the client, but on the cocttia must be stated that he is an
agent. At this time, the parties of the multimottahsport contract are the owner
(or the shipper) and the third party signing mudtdal transport contract with
freight forwarders. The second situation is freifimwarders as a MTO agent.
Similarly, he in his own name makes internationailtrmodal transport contract
with the shipper (Consignor) and does not opemtéiedentity, but on the contract
it also must be stated as an agent. In such citaunoes, it is not very complicated

“ LeiZzheng & Xiaohui Yan, On maritime cargo caris claims recognition, World Seaborne,
1999, p .28.

42 Jianhua Zhang, On Freight Forwarders and the L&atus and Responsibilities, World
Seaborne, 1999p. 34.
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to determine which party is in international mulbidal transport operator's

position. The client is an international multimodi@nsport operator and a party of

international multimodal transport contract. A gei forwarder is still in the

traditional status of agefit.

b) A forwarding agent signs contract with the thirdtpan his name for interest
of the principle.

Such a situation is an agency in the disclosuragait relations and indirect
agency at the common law systems in Anglo-Amerieansystem. Such relations
appear in the international multimodal transporte Tapplication of this legal
theory is as follows. Freight forwarders make theltimodal transport contract
with shippers; the parties are freight forwarderd ahippers, but not client and the
shipper. In other words, a freight forwarder is tmternational multimodal
transport operator, and is responsible for the imoltial transport contract. He
should be responsible for the direct responsibdityegal consequences to making
the contract with the shipper.

But on the client's rights and obligations, cihaW and Anglo-American law
system have a different view. Under civil law’sahg a client should not directly
claim the rights to the shipper only with the nmlbdal transport contract. When
the international multimodal transport operatonsfars the rights and obligations
of transport contract to the client, the client cdsim the rights to the shipper and
bear the legal consequences of indirect agent. tUadglo-American law system,
the disclosure of clients without the transfer of® rights and obligations of
transport contract can claim rights directly to sigpper. This is right to intervene
of the client. While the shipper found an undisetbglient, he could also directly
claim rights to the client. This is the third persoright to choose. The regulations
to agency relationship that Article 402 and 403tlné Chinese Contract Law
provides are similar to that of Anglo-American laystem. In 1995, the regulations
allow that the international cargo agents can bie& bwn name to serve the client,
but also affirm that the international freight famders can develop the
international multimodal transport business base@ diidden agent or an indirect

43 Bing Tai, op. cit., p.141.
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agent* But the rights to intervene and choose are notigeal, so that the use of
both rights should continue in accordance withdietract law.

In short, this type of agent relation is relativeymplex, but theoretically it is to
be divided the legal status of the parties. In pinactice, probably the biggest
problem is that if cargo agents for the clientteliaests dealt with their business and
did not open their identity under these circumstanior a third party or the other
parties, they are often difficult to distinguish avhis the real international
multimodal transport operator and often confusedeatify freight forwarders.

c) A forwarding agent signs contract with owners, take the transport with his
own transport or engages other people.

Under these circumstances, legal relationship g gkear. A freight forwarder is
international multimodal transport operator. Howeweeight forwarders do not
own mostly their own ship, so he was referred tthasprevious text NVOCC and
complete MTO obligations through a sub-contract.

d) Forwarding agent to be the intermediary.

Freight forwarders only provide transport-relatatbrmation and the opportunity
to promote international multimodal transport arrand the shipper to sign the
multimodal transport contract and get the certagnpent from this. Under such
circumstances, a freight forwarder is the legalustaf an intermediary and need
not sign the contract with any party. He has tlghtrito request compensation,
assume fiduciary duty and muse not provide faldermmation or intentionally
conceal the important facts with contratts.

3.2.3. Differences of Multimodal Transport Operatorand Forwarding Agent

1. The business fields of international MTO and Fodiag agent.
The business fields of international MTO and Fodiag agent are as follows:

“ The People's Republic of China Ministry of Foreirade and Economic Cooperation, "the
People's Republic of China international cargodpant agents regulations"(Jun 1995), Article 2,

Item 17.
> Bing Tai, op. cit., p.142.

32



International MTO

Forwarding Agent

1. Full container load service

1. Inspection ofwsige, unload o

goods

f

2. Supervising mixed stuffing and

cases

r2. Container mixed stuffing an

unpacking

3. Supervising meterage weight and s

Z& Associating, allocating, transfer

4. Declaration. Generally speaking, it
owner’s risk, but MTO also can transa

it.

ACt

i4. Package goods

5. Issue international multimod

transport document

ab. Booking cargo space, storage

6. Booking cargo space

6. International multimddabsport

7. Arranging, managing and supervisi

whole journey

ng. International express delivery

8. Insurance, claim for compensation

8. Declarattecking, insurance

9. Preparing documents, pay mon

balance, sundry expense

10. Broker agent solicitation, oth

related business and etc.

11. Agent other international transp

business

DIt

From the above table, making the difference of ha@thiies by compared with the

business scope of international multimodal transpperator and freight forwarder

IS not easy because the business scope of botlkegavterlaps. For example, the

business scope of international multimodal transpperators in addition to the
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whole journey transport could also include attendanvices, such as warehousing,

customs, etc.; Business scope of freight forwardersdudes international

multimodal transport and related services attendaritalso includes other services,
such as international express. Therefore, the bssiscope of the cargo agents
covers the business scope of international multahtensport operatdf.

2. The standard to identify MTO and Forwarding agent.

According to the definition of international multodal transport operators on the

provisions of the United Nations Convention, itsneénts include as follows:

a. The one that made international multimodal tranispantract with the sender;

b. The one that is charged of the responsibility ferf@rming the contract;

c. ldentity of MTO is himself.

d. However, these standards are too abstract. In laciperations, how to
determine freight forwarders is the one that isrgba of the responsibility for
performing the contract. Furthermore, althoughUimged Nations Convention
as the basis of these elements has a certain defgirgfuence, its effect seems
to be the foreseeable future. Even some scholdisvbethat it may not be
effective forevef’ This makes these powerful elements subject toaicert

46 Zhigang Yang, op. cit., p.216; Yongfu Wu, op.,qit155.

The People's Republic of China Ministry of Foreigade and Economic Cooperation, "the People's
Republic of China international cargo transportrageegulations"(Jun 1995), Article 17

The business scope of table, for the actual omerati international multimodal transport operators
or cargo agents, may differ slightly. Especially ifternational multimodal transport operators with
transport tools or possess and carriers that nelegantract operators without transport tools, its
scope of services are often different. Additionalig different management system in all countries
or regions, has a certain extent to the businests.overall, the main and general business scope of
international multimodal transport operators areigint forwarders reflected in the above table.
Another need be pointed out that is the businespesof the above-mentioned international
multimodal transport operators mainly directed aghihe container cargo. Because multimodal
transport mainly used containers, the mode of parismainly can be developed and expanded
because of the container, the multimodal transpontainer business of international multimodal
transport operators is highly representative. Haxethe scope of these operations also apply to
other forms of group transport and the transposgpaire parts, only some details need to make some

changes.

47 Caslav Pejovic, “Document of Title in Carriage@dods By Sea: Present Status and Possible
Future Directions”, J.B.L. 478 (2001).
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impact.

Accordingly, currently 1991 ICC Rules in the unis@r application of practice
and some samples of standard contracts made memfispprovisions to the
elements of international multimodal transport apenrs?®

A. The one that made international multimodal transgontract with the
sender;

B. The one signed multimodal transport document with aame;

C. The one with the identity of the carrier performger-modal transportation
obligations.

Based on the above standards, standard "a" andastarib” can make a
judgment from the contract or document form. Sdgjng whether the cargo agent
is the international multimodal transport operdioally sees whether he as himself
performs the multimodal transport contract for ariea On this issue, a freight
transport agent is the one as a carrier or an ageriv say, he is himself or an
agent in transportation's role. Law scholars bedjgnussions long ago and can
distinguish two by a lot of various standards. Tase also raised its applicable
criterion.

After researching the relative case, Prof. Willidetley thought that the basic
which could distinguish the two were as folloWs:

A. The cargo agents on the contract and transpmrtirdent should assume the
obligations of the characteristics

B. The relationship of parties of the contractha past;

C. Whether to sign the bill of lading

D. The shipper is aware of which carriers complebedactual delivery of goods;

E: Payment methods: the payment that cargo agekexas the amount of the

81991 ICC Rules Article 2,Item2: any person whodatodes a multimodal transport contract and
assumes responsibility for the performance theesof carrier. Many standard contract samples
were against the combined transport. Compared thig) FBL in 1992 and FWB 1997 on the
regulations of MTO were seemed more advanced amd nepresentative: freight forwarder” means
the MTO who issues the FBL (or FWB) and is namedhenface of it and assumes liability for the
performance of the multimodal transport as a carrisee Standard Form Contracts for the Carriage

of Goods 23-40, 127-130, LLP Professional Publigh2000.
9 William Tetley, supra note 38, p.81.
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freight and other costs. Then they request an iaddit amount of the fee or
percentage as their gratuity or all-inclusive fegur

In the case of Zima Corp. v. m/v Roman Pazinslg,Nlew York Court thought
that the problem was the standard of judging tleatitly of cargo agent. The
problems included®

A. How to regulate the parties on the transportudoents, in particular the cargo
agents should assume obligations.

B. Is there any evidence to indicate the usualtjposof the party transactions in
the past trade? In previous transactions, freigivédrders generally are as an agent
or carrier.

C. Who issued the transport documents, particulahyg with what identify signed
the bill of lading.

D. Freight forwarder how to calculate their prafilshe received from the shipper
not including payments to the freight of actualrieay then his identity should be a
freight forwarder, not carrier; If the shipper pdite freight forwarders including
the cost of transportation arrangements and thghtrethen this freight forwarder
may be regarded as the carrier.

In 1993, Beijing Maritime Arbitration Commission drel a case of damage
claims related that whether freight forwarder is tarrier or agent, the Arbitration
Commission considered the following factors:

A. Which name? (With the own (freight forwarderymaor the name of the carrier)
he enters into a contract with the shipper.

B. Whether to issue the bill of lading in the owamme.

C. Whether to receive the freight in the own namthe carrier?

The judgment standard of NSAB General Conditionshig problem underwent
a continuous development and evolutionary proc®&SAB 1974 rules first

0 493 F. Supp 268, 273 (S.D.N.Y., 1980); See alstcdla Clarke, Container: Proof That Damage
To Goods Occurred During Carriage, M Schmitthoffl-Boode (ed.), International Carriage of
Goods: Some Legal Problems and Possible Solutior{$988), Published by Center for
Commercial Law Studies. The case mainly confirnfedidentity of cargo agent that was the
shipper’s agent or the independent agent.

L LeiZheng & Xiaohui Yan, op. citp. 28.
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established the rules of fixed price criterion. &wating to the standard, if the cargo
agents received a fixed price from customers btuhote the content of this price,
this freight forwarder should be considered to be ctarrier. This standard in
practice rarely can be used and therefore has &e@mdoned in NSAB 1985 rules
thoroughly. In 1985, rules the price criterion:fi€ight forwarders issued their
transport document and showed themselves as theersaror set up of
international road transport of goods contr¥ctis time freight forwarders may
be deemed to be the carriers. Now, the revised N3B&® Rules Article 2 Iltem
regulates a freight agent. Where a freight forwartenpleted the transport using
his own transport tools or he expressly assumeabligations of transport cargo,
the freight forwarder can be seen as the cattier.

Above division standards of freight forwarders acatriers have the same
reference to distinguish freight forwarders anckrinational multimodal transport
operator. In conjunction with the conventions, ghevisions of the contract and
reference to the aforementioned standards or gonetelthe demarcation of the
international freight forwarders and multimodahsport operators can be based on
the following factors :

A. Made international multimodal transport contratth the sender;

B. issued multimodal transport document in the nafrtemself;

C. Multimodal transport contract shows he will besponsible for the entire
transport (including to arrange transport throubé distribution of contracts or
complete their the whole journey transport himselfoin in part transport) as well
as be responsible for cargo loss or damage ang ohelae entire transport;

D. Freight forwarders’ charges: If freight forward®nly require a fixed amount of
including freight and all other costs, then heiielly to play an international
multimodal transport operator; If the freight fomaars requested not only freight
and other miscellaneous charges, but also his cesmom, at this time freight
forwarders is an agent.

E. The past trading relationship about freight famgers, cargo owners and other

®2 |n Europe, International Road transport of gooctsupied a very important position. So the rule
existed.
3 Jes Anker Mikkelsen, “The New NSAB 2000”, 33 Euzap Transport Law 655-657 (1998).
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parties.

In actual cases, these standards do not necedsaviéyto meet all. And in each
case, their respective position may not be the sémshort, in actual cases, the
identity and status of the cargo agents shouldst@bkshed by actual cases and
reference to these standards.

3. Freight forwarders to participate in internatibmultimodal transport of goods
in a single or dual role

The revised German transport Law on the cargo agead the characteristics. It
provides freight forwarders’ obligations broadeairttthe carriers. In addition to the
identity of the carrier to perform tasks as wellths carriers’ attendant business
within the scope of the business, original freighwarders’ responsibilities still
exist such as selecting the optimal transportatmries and means of transport,
protecting customer’s requests for compensatiort, Biese obligations and the
obligations as carrier are mutually independent.fididls those obligations with
the identity of the agent.

Likewise, in the international multimodal transparargo agents can be seemed
as agents and international multimodal transpoératprs, but during a specific
business he can only enjoy a status. In other wafds freight forwarder as an
international multimodal transport operator or kettee MTO performed attendant
business, he can only be a victim and bear a diesgonsibility for loss of or
damage to the goods and apply to the liabilityndérinational multimodal transport
operators and enjoy limitations of liability. Whehe performed other
transport-related attendant operations for hisarusts, he is the agent. Within the
customer authorized business, the legal consegsieridais acts were undertaken
directly by the agent. He was only charge of higligence and manslaughter.

However, in practice, it is better to be clearlined freight forwarders as an
international multimodal transport operators ane sicope of business as freight
forwarders on the contract. From the table, theinmss of the two is more
coincident. Especially the attendant business bssithe entire multimodal
transport is very difficult to distinguish what msanaged by freight forwarders or

** Rolf Herber, op. cit., p.592.
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multimodal transport operators.

3.3. Multimodal Transport Operator and Operators of Transport

Terminals

International multimodal transport can not leave tiooperation with operators
of transport terminals, so it is important to comfithe legal status of operators of
transport terminalsUnited Nations Conventions on the Liability of Operators of
Transport Terminals in International Trade (1991) Chapter 1 Article a defines as
follows: "Operator of a transport terminal” (herer referred to as "operator")
means a person who, in the course of his busineskertakes to take in charge
goods involved in international carriage in order gerform or to procure the
performance of transport-related services witheesto the goods in an area under
his control or in respect of which he has a righiccess or us®. However, a
person is not considered an operator whenever &aeasrier under applicable rules
of law governing carriage.

In China, on January 1, 2001, Port Cargo Operati@ntes regulate: port
operators is to set up contracts with the clieRbrt Act”" states: port operators is
the one that made port operations contract withctlent and engaged the port
business.

1. The scope of services that a port operator cawmige is only the extent of
transport-related services. In China, it refershi service of the ship docked, the
ship transporting the goods etc., including in pdong for the provision of port
facilities to ships, towing, cargo handling, sta&ragargo handling.

2. The scope of services that a port operator cavige has certain geographical
restrictions, which occurred in the region. Thisogletermine as important
criterion whether it is the port business. For eglamto the warehousing business,
if in the port region, that is the port busine$siat, it is not the port business. The
harbor area refers only to the local water port.

3. Port operators were engaged in the port busisfegserations, which is the port

%5 Furong Li, op. cit., p.18.
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business for purposes of profit with the businesgract and settlement costs.

From the above definitions, the Chinese port opesathave the following
characteristics:

The range of services that Port operators providainily includes
transport-related stockpiling, warehousing, custodiwithin lighter in port,
handling (including Barge), stowage, ping modulacking, unpacking, spacer,
assembling and strengthened, and the containddrsgaceplacement of the goods,
mixed, produce signs, replacement of packagingckamgng goods of simple
processing services and for to provide leasingisesvleasing terminals. Port
operators can specifically be divided into handlingarehousing, forwarding
companies and trailers cum companies.

From the rules of port cargo operations, that shtves the port operator is
referring to set up the operations contract witlerts and shall complete cargo
operations obligations according to the contf@dn the port operations contract,
the port operator is an independent contractorsinoaild independently complete
operations task under contractual commitment. PBperators are independent
subject, own the certain property, have a spebifisiness purpose, and have his
own scope of operations or the company's charisropkrations are not controlled
by the carrier, but the final results must meet tbguirements of clients. The
Chinese Maritime Code(CMC) will not combine porteogtors with the carrier.
Port operators as the third person divorced froendbntract, can freely provide
port services and establish an independent poratipes contract.

But, as the third party outside the contract, heniegent of the carrier and need
not power of attorney. For instance, the port opperaompleted delivery of the
goods based on the carrier's mandate, which isxieecise of the right to the
performance of agents. In other words, independentractor of the port operator
in the contract does not affect him as a clientodbthe bulk of the goods’
operations are also concerned to the problem whageat the port operator is. In
CMC,Article46:The responsibilities of the carrieitivregard to the goods carried i
n containers covers the entire period during whiehcarrier is in charge of the go

%8 |bid.
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ods, starting from the time the carrier has takesr the goods at the port of loadin
g, until the goods have been delivered at the gfadtscharge. The responsibility of
the carrier with respect to non-containerized gooalers the period during which
the carrier is in charge of the goods, startingiftbe time of loading of the goods
onto the ship until the time the goods are disadr@uring the period, the carrier
is in charge of the goods, the carrier shall beldidor loss of or damage to the goo
ds, except as otherwise provided for in this SectioThe provisions of the precedi
ng paragraph shall not prevent the carrier froner@mg into any agreement concern
ing carrier's responsibilities with regard to namainerized goods prior to loading
onto and after discharging from the ship.

The preceding section shall not affect the cameached any agreement on the
non-containerized cargo before and after unloadi@jearly, the carrier's
responsibility for the cargo can be divided intatdifferent situations: first, before
container cargo delivered to the consignee, whishall of the -carrier's
responsibility. Port operator is the carrier's ag&econd, the bulk of the goods,
without the particular contract agreement, in additto unloading the business
operations, the contract should be signed by tmsigoee, the consignee of the
client rather than the carrier, the port operatdhia time is agent of the consignee.

57 Ibid.
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Chapter 4 Legal Basis of Multimodal Transport

Operator’s Liability

4.1. Liability Principle of Multimodal Transport Ope rator

The carriers’ liability in multimodal transport andlated unique and complex
problems are caused by integration of differergeseof transpotf.

4.1.1. International Regulation on Multimodal Trangport Operator’s Liability

The regulations are different between each simglesport treaty on the
compensation liability foundation. But it can be&ided into rigid liability rule and
negligence liability rule in general.

Negligence liability rule includes incomplete neglnce liability rule, putative
negligence liability rule and full negligence liityi rule. Rigid liability rule means
that a transport operator is responded to the dent@ss and delivery delay on the
goods except for acts of Gods.

It is also instituted with unblamable liability eulThe Germany Transport
Innovation Law has a good demonstration on theywfitransport operator
liability principle in each transport laws.

The law unites various transport mode rules extmepicean shipping. Referred
to International Road Transport Contract Treaty @R, it unites the transport
operator liability principle to rigid liability rd and it’s the trend of international
Law.

1. Itis very similar between international roaal|way and airlift on operator
liability principle except for ocean shipping. Edacbaty regulates as follows: an
operator is responded for the damage in the pefitdnsportation of the goods.

° Yeong-Seok Cheong, International Maritime Transgaaw, Ref or mul at ed Ver si on,

Pan- Kor ean books Co., 2004 p.247.
% Cive Schmitthoff, Schmitthoff's Export Trad€e" @d., Steveng Sons, London, 1980, p.378.
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Railway and road transportation liability principgemore close to the rigid
liability rule. Furthermore, the damage and losgoads in multimodal transport
operator always occur in the period of contineséation. So, it is more suitable to
choose continental transport standard.

2.From the development of MTO treaty. United Nasisransport unity regulation
in 1973 and MTC of 1980 all chose negligence pugdiability rule except
UNCTAD / ICC regulation. In 1992, UNCTAD ICC multimodal transport
document ruleadopts uncompleted fault accountabilfty.In general, MTC of
1980 and UNCTALY ICC regulation all protect the benefit of shippEnough
UNCTAD / ICC regulation chose “navigation negligence ane fiegligence”,
these two exoneration items were considered thiesbde to MTC of 1980. On the
surface, it looks like rigid liability rule that odlicts with negligence exoneration.
But it is not true.

First, it is decided by the current situation or@lepment of each single
transport mode law. It is the trend to choose rigilility as liability principle. It
can be embodied in the Hamburg rules united liability regulation based on the
rigid liability principal is the final end-resulf enultimodal transport operator
liability principle.

Second, in current transport treaty, there is @ttlg difference on exoneration
issue between rigid liability principal and neglge putative liability rule. So, it
almost has no conflict in the fact.

At last, because a lot of attributions exist, tkgligence in the period of ocean
shipping is rare. So, it has little influence on ®Tiability rule. Therefore it can
be reserved as the edition on the rigid liabililer This is easier to be accepted
because this respected the existing carriersliigisiystem in a large extefit.

In a word the liability rule on international MTO should adojgid liability rule
as the basement to give the right on navigatiohigesgce and fire negligence.

For loss of or damage to the goods, internatiomaldg transport treaty has
regulation to deal with it. But, for delay in dediy, historically, because of the
inherent risks and unpredictability of the sea d@rathe delay claims are not

®Yu Guo & Dongnian Yi, Maritime Cargoes Transpori,&eople's Court Press,2000, p.330.
61y i
Ibid., p. 331.
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recognized® Even from "Hague Rules" or "Visby Rules," CarriagfeGoods by
Sea Act provisions of seaborne developed countnieshipping of bill of lading,
they are not clear economic loss of liability psiwns because of delay in
delivery®® The Hamburg Rules are the first one to bring fodvthat delay in
delivery is also a mode of damage to the goods. gdréicipating countries of
"Hamburg Rules" are not developed countries, beiGbnvention reflects the basic
balance between the interests of both sfde®ther international treaties like
railway transport treaty, road transport treaty, r&&av airlift treaty etc. have
specific regulation on delay in delivery. U.N MTi@aty and international C.C
regulation at 1991 also have clear regulation daydi@ delivery. The definition of
delay in delivery under the Chinese Maritime Codedifferent from that of
Hamburg Rules. In Article 50 of the Chinese Mar#inCode, the first term
regulates: Delay in delivery occurs when the gdualge not been delivered at the
designated port of discharge within the time exgyeagreed upon. In comparison
with that of Hamburg Rules, it is lack of the rufethe time of delivery is not
clear®

4.1.1 Chinese Law on Liability Principle of Multimodal T ransport

Operator

China is one of the few countries that have speegulation on multimodal
transport. There are Maritime Law and Contract Lavut liability principle is
different in the two Laws. So, there is problemshow to corresponding with each
other®®
1. Correlative Regulation under Maritime Law

®2Wwilliam. TAD, Claims of Goods by Sea, Translator ngjian Zhang etc. Dalian Maritime

University Press,1993, p. 33.

% Huanning Wu, Maritime Law, Law Press, 1996, p. 96.

® Yuzhuo Si, The details of Maritime Law, Dalian Mame University Press,1995, p. 182.

% Minxian Chen, Theory and Judicial Practice of Miae Law, Beijing University Press, 2006,
p. 167.

6 Zhu Li, Study on the MTO”s Liability System, Frafhujiang Water Carriage, Magazine of

Zhujiang Water Carriage, No.11, 2004, pp.36-40.
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Maritime Law that becomes effective in 1992 hasiEdeegulation on
multimodal transport contract. 10%nd 108' items regulate the operator’s liability
principle. 108 item is the regulation on network liability systd®6" item is the
so-called “bear-all "regulation. It revises 10Bem: if it can not confirm the
damage and loss section on goods, the multimaaagport operator should
compensate on it.

2. Correlative regulation under Contract Law

Contract law that becomes effective in 1999 hasiapeegulation on
multimodal transport contract as well. A 321st itease on network liability
system regulates: when damage and loss sectioaas gan not confirm,
operator compensate on it according to this chaftrit is obvious that Contract
law is rigid liability principle. It is the same &amburg rules on liability mode.
According to the 6%, 31 and 312%items: Operator takes on both the rigid
liability and can not enjoy the liability limitatio That says: when beyond
attribution loss occurs, operator should demorsstiz goods damage section to
apply to the single transport treaty that has lighdimitation regulation. So
operator can avoid going against the regulatiogontract law.

3. Problems arise from different regulation

From above, Maritime Law and Contract Law have detepdifferent regulation
on operator’s liability principle, but they do naminflict each other in fact.
Maritime Law requires that there must be oceanghgpmode in the multimodal
transport progress. Contract Law only requires tingitimodal transport is
combined with two transport modes or above. Theeegfibcan be considered that
multimodal transport contract in Maritime Law iseoof the models in Contract
Law. Maritime Law is special law and Contract Laxcommon law. According to
the principle that special law has precedence coemmon law, when multimodal
transport includes ocean shipping mode, Maritim& should be adopted firstly.

Maritime Law like Hague Rules and Hagu¥isby Rules also excessively
protects the transport operator and establishetsdd liability exoneration items.
The limitation of compensation liability is low. Withe development of ocean
shipping skill and shipper degree, we will losersha shipping market if we
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insist on the incomplete negligence liability ringhe Maritime Law. .

Contract Law regulates the rigid liability prinogpbn the operator. It shows the
development trend that protects consumers in law.

But, the multimodal transport is different from thearitime transport which is a
single form of transport. Even if the multimodansportation included maritime
transport, it cannot be applied to attribution pites and limitation of liability in
the entire transport.

Strict liability in Contract Law tends to the cardbis precisely keeping with the
development of the attribution principle of MTO amdlecting the private law to
protect the consumer in development direcfioBut, the regulations of Contract
Law have ignored the provisions of Chinese spean#ittonal conditions and the
world-shipping pattern. Now the world's marine sport is still controlled by few
maritime countries. They want to protect the irgead the carriers, but neglect the
interests of cargo owners. China also is not atmeigreat power country, but
because China has the conditions to become a margieat power country, in the
opening up 20 years China has headed in that @irec@ontract Law cancelled a
radical maximum limitation of liability, which madevestors not pay for
"unlimited" risk. This will certainly affect our niimodal development.

4.2 Limitation of Compensation Liability of International Multimodal

Transport Operator

4.2.1 International Regulation on Limitation of Conpensation Liability of

Multimodal Transport Operator

International treaty and rules on multimodal traorspave no uniform
regulation on the liability limitation of operatbecause the gap is so large on each
single transport mode in operator liability limitat. Such as calculating with the
goods gross weight, ocean shipping is 2 SDR, n@aport is 8.33 SDR, railway

®" Depei Han, Private International Law, Wuhan UnévgrPublishing, 1997 p. 34.
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and airlift are 17SDR.

Multimodal transport is developed from ocean shgpFreight deputy and
non-ship carrier are the most multimodal transpperator’® In their multimodal
transport course, on one side, they are more awoest to the sea transportation
liability system, especially liability limitationfat. On the other side, multimodal
transport operator can not get enough compenstitionthe ocean shipping
section carriers. They do not want to take on thegm risk. MTC of 1980 can not
become effective. One of the reasons is that illeggs the higher liability
limitation to multimodal transport operator tharean shipping carrier. However, it
is unfair to shipper if a multimodal transport cgter is regulated to take
multimodal transport liability according to ocednpping liability limitation
because most of loss does not occur in ocean sigigoiurse.

For this problem, the Germany Transport Innovatiaw provides a sort of
resolved project, so-called “corridor scheme”.fites the compensation liability
limitation to the same 8.33SDR per kg as intermatiooad transport for the carrier,
but at the same time the law gave the two sidesalce special agreement in 2
SDR to 40 SDR for the liability limit

This form that both sides freely stipulated théili&y limits, on one hand, can
meet the cargo’s side to forecast the transpasks On the other hand, because
multimodal transport operators joined in the s@pioin of liability limits, it can
bring into correspondence with the section camsiéability limits in a large extent.
This contributes to multimodal transport operatorget recovery from the carrier,
so it has become many people's supffort.

However, the condition to implement “corridor scheme” is nwdture at present.
At first, from the viewpoint of transportation lawmplementing this project relates
both the inner benefit of transport system anchaariant, and also depends on

% Young T .Convention on multimodal transport: algbat can't be achieved[ EB/OL].
http://www.forwarderlaw.com.

% Trappe J., Multimodal Transport on the Current IsaReview[J] Annual Report on Chinese
Maritime Law, 2000, p.184

% Young T. CIFFA Submission to the Canadian Maritinasv Association on the C Ml issues of
transport law outline instrument[EB/OL].http://wwaiffa-com current issues of transport
law. htm.
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protocol with the external. So, the project cangioé attention to both goods
insurant and ship-owner.

At the current status that can not unite the litrataof liability of multimodal
transport operator, “corridor scheme” also doesvwk. It seems that MTC of
1980 and UNCTAD/ICC Rules of 1992 can work wellibotwhen, including
ocean shipping, the Hagué/isby Rules are adopted, the liability limitatia i
666.67 SDR per piece or 8.33 SDR pre kg. Otherwase] transport 8.33SDR per
kg is adopted. So when including ocean shippirei loss occurs non-ocean
shipping section, a multimodal transport operatitirtake on the liability
according to lower ocean shipping liability limitat. Because the losses mostly
occur in the course of road transportation, seeinss unfair to shipper. But,
actually the Hague Visby Rules adopt “Dual Orbital System” and regela
666.67 SDR pre piece or gross weight 2 SDR pr&\Keen the goods is light
weight and high price, 666.67 SDR per piece wilbadepted as liability limitation.
From the viewpoint of it, it is actually advantagedhe shipper.

Korea Commercial Act also regulates the limitatddrthe damage to the goods.
But, Article 136 and Article 137 of Korea Commeltdat do not apply to
maritime transport.

Article 136 (Liability for Valuables)

With respect to money, valuable instruments anérotaluables, a carrier shall be
liable for damages only if the consignor has exglyestated their description and

value when entrusting him with the carriage.

Article 137 (Amount of Damages)

(1) If the goods have been lost totally or havenbeéelayed in arrival, the amount

of damages shall be determined by the price piiegadt the destination on the day
on which they should have been delivered.

(2) In case of a partial loss of or injury to theods, the amount of damages shall
be determined by the price prevailing at the dastn on the day on which they

have been delivered.

(3) Where the loss of, injury to and delay in aafiof the goods have arisen from
the willfulness of or gross negligence of the @rrihe shall be liable for all
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damages.

(4) Any freight and other expenses, the paymemito€h has been obviated by any
loss of or injury to the goods, shall be deductexinfthe amount of the damages
mentioned in the preceding three paragraphs.

4.2.2 Correlative Regulation on Compensation Limitdon of Liability of

Multimodal Transport Operator in the Chinese Law

1. Correlative Regulation under Maritime Code

Maritime Code stipulates that the liability limiiton is 666.67 SDR per piece or
gross weight 2 SDR pre kg in ocean shipping. libuger than other transportation
mode, such as international, domestic multimo@aigport and other single
transportation mod&. 106" item of Maritime Code stipulates that unlocalized
damage to the goods is compensated according tatopéability limitation. So,
though the operator has the evidence to provedhede section, he would not
provide, otherwise, he will pay much higher compgios than in unlocalized
damage plac& In opposition to it, if the shipper wants to gaich more
compensation from other single mode treaty and gtimiansportation law with
higher liability limitation, he must have the ewe to prove the specific place of
damage to the goods. Otherwise, the shipper cangetllower compensation
according to Maritime Code.
2. Correlative Regulation under Contract Law
a. Compensation liability limitation on unlocalizedrdage for multimodal
transport operator

When the goods damage section can not be confiropedator will take the
liability according to Contract Law. Item 312 of @oact Law stipulates as

> Uniform Rules Concerning the Contract of Interoatil Carriage of Goods by Rail
Article 30 - Compensation for loss § 2 Compensasioall not exceed 17 units of account per
kilogram of gross mass short. Convention on thet@onfor the International Carriage of
Goods by Road (CMR) (Geneva, 19 May 1956) Artide3Z2ompensation shall not, however,

exceed 8.33 units of account per kilogram of gwsight short.
2 Zhangjun Li, op. cit., p.280.
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follows: the compensation on loss of or damagééogoods performs according to
contract in advance. In case of no contract, ibetsto Item 61 of Contract Law.
In that case, compensation should be equal toumedsie to damage, including the
benefit after executing contract, so there is motétion to unlocalized damage of
liability compensation sum for multimodal transpoperator’.>
b. Compensation liability limitation on localized dagesfor multimodal transport
operator

(1) Damage compensation liability limitation oarisport section that dominated
by domestic transport law

When damage to the goods occurs in transport seittad dominated by
domestic transport law, compensation liability kiation is made according to
railway, road, air or waterway goods transportatontract. In term of it, all single
mode transportation operators take on the actuahda on the goods. So there is
no limitation to localized damage for operator.

(2) Damage compensation liability limitation onrtsport section that dominated
by single mode transport treaty.

When damage to the goods occurs in transport seittad dominated by single
mode transport treaty, according to the preseniffiedtive single mode transport
treaty, compensation liability limitation on damagdrom gross weight 8.33SDR
to 17SDR pre kg. So, when damage occurs, the apevauld like to prove that
the damage happens in a specific transport sedtiorinated by single mode
transport treaty. Otherwise, he will take on thauest compensation according to
Contract Law.

4.3 Period of Liability of Multimodal Transport Oper ator in the Chinese

Law

Period of Liability is considered the time doméaiattdoer carries out obligation
and takes the liabilit{?

% bid.
4 Bing Tai, op. cit., p.143.
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a) Period of Liability of operator in single transptngaty

For period of liability of ocean shipping operatathe Hague Rules regulates
that it is from loading goods on board to unloadyegds because there is
different understanding on loading goods on boadiunloading goods. It is not
clear on period of liability in the Hague rules., 81is of shipping companies use
“Tackle to Tackle” principle, i.e. from goods lifiy off ground to goods lifting off
deck.

The Hamburg Rules extend the period of operatiadslity. Its start is from the
operator’s getting goods. Its end is to the opeiatelivering goods. So, it
increases the liability of operator, and otherrimégional shipping treaties, such as
international road shipping treaty, internatioralway shipping treaty and
international airlift shipping treaty, have the ganregulation with Hamburg rules.
b) Period of Liability of operator in UN multimodalamsport treaty

UN multimodal transport treaty imitates the HambRurges. Its regulation on
period of liability to multimodal transport operais from getting goods to
delivering goods for operator.

According to the regulation on multimodal transgoeaty, there is two forms in
taking over goods:

(1) from shipper or deputy, it's the most common mode.
(2)according to the laws and rules, goods must get fiothorized transport
governor or third party.

According to the regulation on multimodal transgoetty, there is three forms
in delivering goods:

(1) delivering to the shipper

(2) if shipper does not pick up the goods, it mustibder the domination
of shipper.

(3) according to the laws and rules, goods must giaitborized transport
governor or third party.
3. Period of Liability of operator in China laws

Item 103 of Maritime Law regulates period of liilgion multimodal transport

operator as well: from getting goods to deliveriggods, though multimodal
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transport operator can sign individual contractshwhe each single transport
section carrier, it does not impact his liabilipwhole transport cours@.

On November 21, 2002, Botening Ltd, as the casigmed the bills of lading for
Sichuan Electric Power Import and Export Corporgtithe consignee is the
Eastern Republic of Georgia Power Company Limiteer€inafter referred to the
east), the notifier is BERTLINGCASPIANLTD (Hereinef referred to as "B");
The port of uploading goods is Shanghai, China; pbe of discharge goods is
Poti, Georgia; The delivery of goods is Fan KinkjoGeorgia; freight prepaid. On
November 18 the goods were loaded by the shippdrcam count. On January 8
and January 16, 2003, the eastern and B companyedigwo incidents
memorandum that No. G255, G220, G221 Khadori payesrerator stator fell to
the ground from the platform of trucks dropped frma port, Poti to the Khadori
power station, causing damage to equipment, theecaiithe accident is caused by
a fracture Bandage.

The Shanghai Maritime Court judged this case. TiHeoblading was the land
and sea multimodal transport bill of lading. Théemelant, as the carrier of bill of
lading of multimodal transport, accepted the consiois from cargo shipments,
issued a bill of lading, and had an obligation totect the safety of goods.
Therefore, he should be responsible for the cargmg the entire transport and
deliver the goods in the port of delivery locatiomigh the original bill of lading.
The accident memorandum proved that damage to dlesghappened in the
transport to delivery location. The defendant thdutipat when the goods were
damaged, it was beyond its scope of responsilaihity inadmissible.

The bill of lading printed the words "multimodalgagiable”. The defendant in
the trial also confirmed the words, which showd tha defendant was multimodal
cargo operator. So the key is that whether the danmappened in the period of
liability of MTO. Whatever based on CMC or Unitecidons Convention on the
multimodal transport of goods, or ICC the intermadiacument uniform rules, the
period of liability of MTO are all from receivindhé goods to delivery and during
the period of liability the goods were controlleg BITO. "Controlled” is legal

5 Zhangjun Li, op. cit., p.274.
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possession of the significance. Here, there amgestaf " accept the cargo” and
"deliver the goods". "Accepted the goods” as losghe cargo is in charge of the
carrier, whether the goods are on board at this.tlideliver the goods" as long as
the goods have been divorced from the actual chafdbe carrier, whether the
goods are on board.

6 See www.ctie.webtextiles.com
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Chapter 5 Liability System of Multimodal Transport

Operator

5.1. The Building Mode of Liability of Multimodal T ransport Operator

Multimodal transport is different from the tradii@ unimodal transport, which
has greatly changed the risk and liability disttibm mechanism on the basis of a
international unimodal transport rules. But, buiglia predictable and equitable
international multimodal cargo liability is more rmplex and arduous than
unimodal transport occasions.

First, building the liability of international mimtodal transport of goods that
faces existing unimodal transport conventions anchektic law is difficult to
reconcile the relationship. The international nmtidal transport of goods is based
on the multimodal transport contract by two or mdifeerent unimodal transports.
Then, a MTO takes over the cargo from one coumtgnother country and finishes
delivery of the cargo. In essence, the multimodahdport as a new form of
independent transport is based on multimodal t@msmntract and tied to the
unimodal transport’ A multimodal transport operator has the liabiliyr the
goods from taking over goods to delivery of goodsiry the entire transport.
Formally multimodal transport achieves the crossibo movement of goods by
two or more different combinations of unimodal spart such as sea or air
transport. The unimodal transport conventions hmaaadatory effect of all types of
international cargo unimodal transport. The uninid@dasport conventions with its
mandatory are eligible to require the unimodal gpit among multimodal
transport. Thus, cargo damage of multimodal trartspioonly controlled by the
corresponding transport conventions, as liabililmitation of the unimodal
Transport conventions has differences. And thenwilt happen to the mess
phenomenon that the liability of international nmalbdal transport of goods is

" Zhangjun Li, op. cit., p.277.
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made up of each other unimodal transport limitatbhability. But, If not this, it is
going to have conflicts between such a limitati@iility and unimodal transport
limitation of liability.

Second, the international multimodal cargo transpargo damage has fixed two
forms that are localized and unlocalized. Oncemb#imodal transport of goods
occurred to be harmed, such damage can eithemrbdcsoccur in a particular type
sector of unimodal transport or impossible to duiee the time it occurred.
Localized and unlocalized damage made buildinglitglof multimodal transport
more complicated. Although localized damage is iapple to use the unimodal
transport rules that the damage happened in socatidas. But, for unlocalized
damage, the unimodal transport conventions canaapplied to and it will have
to find another solution.

Thirdly, in the international multimodal transpattie legal relations of transport
tend network structure because the multimodal parigs an independent form of
transport based on multimodal transport contraailtiviodal transport operators
and shippers have legal relationship based on madtal transport contract. In turn,
multimodal transport is combined of by a seriesunimodal transport. When a
multimodal transport operator performs multimodabtl he has the legal
relationship with the different transport carridsased on unimodal transport
contract. The legal relationship constitutes theltimodal network taking the
multimodal transport operator and carriers as €bnd/hen the goods were harmed,
external relations of compensation is constitutedhe liability that MTOs pay to
the stakeholder of the goods. A multimodal transmgrerator has the right to
require the carrier to recover damages, whichegnternal relation of claims. And
internal relation of claims in applicable law isntlled by the unimodal transport
conventions or domestic legislation. If balancimgernal relation of claims and
external relation of compensation, the externahti@h of compensation should
also be adjusted by the unimodal transport coneestior domestic legislation.
However, this will only be possible when goods aoed to localized damage.

8 He Wanzhong & Zhao Ping, Compensation of MTO’sg@dbamage, From Hebie Law,
Mazagine of Hebei Law, No.3, 2004, p.48.
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5.2. Existing Liability System of Multimodal Transport Operator

In international and national rules on multimodalnsport, the liability system
of the multimodal transport operator essentiallgsuswo basic types: network
liability system and uniform liability system. Meahile, in view of two systems,
rules or laws often are revised. That resultednrergded network liability system
and amended uniform liability system.

1. Network Liability System

The basic concept of network liability system baksh with the liability system
of unimodal transport in the maximum extéhtNetwork liability system refers
to the whole transport controlled by the multimottansport operator and its
responsibilities are sure of the location law wh#re cargo occurred to be
harmed. Under network liability system, the lialyilsystem of each unimodal
transport conventions applies to the corresponamgdtimodal transport and
coexists with other conventions. If there is notmandatory international
convention in a transport sector, domestic lavpiaable.

In a network liability system, different rules applepending on the unimodal
stage of transport during which loss, damage aydg@iereafter "loss") occurs.
There is an "alternative" or fall-back" set of mifer cases where loss cannot be
localized.

To a large extent, the present international leffamework governing
multimodal transport contracts can be characterazed network system by default:
due to the absence of an applicable internationatrument on multimodal
transport, liability varies according to the stagfetransport to which a particular
loss can be attributed and any relevant internatiaor national mandatory
unimodal liability rules; for cases where a losaraat be localized, standard form
contracts typically provide "fall-back” rules ontes which tend to be favorable to
the carrier. However, according to statistics, libeation of accidents of 80% of
loss of or damage to the goods multimodal transport can be confirm&d.

9 William J. Driscoll, “The Convention on Internatial Multimodal Transport: A Status Report.”, J.
Mar. L. & Comm. Vol. 9 No. 4, 1978, p. 447.
8 M. G. Graham, “The economic and commercial impiass of Multimodal Convention”, Papers
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Increasingly, subregional, regional or national dwory laws relating to
multimodal transportation may also be relevantjdgily, these regimes provide
for a modified system, based on the 1980 MT Conegaentand/or the
UNCTAD/ICC Rules.

In a network system, a carrier’s liability is pririga governed by rules
applicable to the mode during which loss occursidgmns in relation to recourse
actions, as set out above, do not arise for the@acimg carrier (MTO). However,
the disadvantage of this approach, particularlytf@nsport users, is that applicable
liability rules, as well as incidence and extenaafarrier’s liability are not
predictable, but vary from case to case, thus pépan extra burden on
cargo-claimants in the form of increased insurgreeniums and 18 ultimately
higher costs of claims recovery/administration. Al@pate considering the
adoption of a network system of liability would dee particularly focus on
universally acceptable "fall-back" provisions oablility and limitation of liability
for cases where loss cannot be localized.

Network liability system’s the biggest advantageximeally avoids the conflict
between the law of the multimodal transport andnadal transport, but there are
many intractable problems. In network liability sy, multimodal transport
operators and cargo owners are unpredictable wdlatitly system the claims can
be applicable to, so as to take uncertainty ridessments to cargo owners. The
complexity also led to increasing insurance c&stsleanwhile, the system could
not be applied to the circumstances which are entmbtletermine the losses ("not
attributable loss"), the gradual loss and delaghentransport of goods. In addition,
if the transport sector is neither a mandatory iappbn of international
conventions nor domestic law, the liability of thestem will have a legal vacuum.
Only in 1961 UNIDROIT in draft convention on multbdal transport of goods has
adopted network liability system. Thereatfter, thgtem shall be dismissed.

2. Modified network liability system

of Seminar on UN Multimodal Transport Conventiaichby Southhampton University’s Faculty
of Law on Sep. 121980, p.F6.TD/MT/CONF./16/Add. 1, p. 6.

81 Engene A. Massey,“Prospects for a New Intermoegal Regime: A Critical Look at the TCM?”,
J. Mar. L. & Comm., Vol. 3, No. 4, 1972, p.755.
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The basic idea of the pure network system is pvesien the so-called ‘modified
network liability system® The MTO is still liable for loss of or damage bet
goods according to the international convention ¢joaerns the part of the journey
where the damage occurred. However, the modifiédoré& system allows for
modification by statute or by parties” agreemenhwegard to parts of the
transport where no mandatory laws apply. Theorngtidherefore, problems like
the aforementioned liability gaps or problems afllizing the damage can be
solved. Liability gaps which occur because theeesgctions of the journey where
no liability regime is in force can be closed byplng a liability regime, either
contractually or by statute. Problems of localizing damage can be solved by
establishing rules giving the carrier presumedilitgtin cases where localizing the
damage is not possible, for example, applying &rimational convention that is
applicable during other parts of the journey. Ohslyg though, these modifications
can be effectively set up only by a statute of adadory nature. This is because
modification done by contractual agreement will astncertainly always favor the
carrier, because in most of the cases it is hbeasttonger party who determines
the contractual terms.

In theory, the modified network liability systemable to solve some problems,
which occur in this liability system in its purerin. However, these problems can
only be satisfactorily solved with the help of stat, because solving the problems
contractually will always favor the stronger pa#yso, the modified network
liability system does not answer the questions rmaeatl above concerning
perishable goods and delay in delivery. Furthermbedso creates new problems.
These arise with regard to the question about whiiche rules governing certain
parts of a journey may be modified by the parties. example, the question arises
whether mandatory international conventions appglyocertain legs of the
transport should be considered mandatory onlyay tare mandatory in their
entirety or whether they should be considered miang# only parts of them are
mandatory. This question, which in the end can telyanswered by the courts,
leads to uncertainty with regard to which liabiliggime will be applicable, one of

82 Zhu Li, op. cit., pp.36-40.
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an applicable convention or the one agreed updmeitontractual agreement.

In this liability system when the unknown loss egadl vacuum happened, the
provisions to amend network liability system in #oem of legal or contractual
requirements is called overall clafge.

Despite these problems, the modified network lighdystem is used by some of
the standard transport documents in use. In 19C3ad@pted the Modified
network liability system.

3. Uniform liability system

In 1980 MTC adopted uniform liability system.

According to the so-called uniform liability systehe liability of the MTO is -
as the term itself indicates - the same from thggriseng to the end of the transport,
regardless of the mode of transport actually uShd theoretical liability concept
is based on the idea that a multimodal transpantraot is a contracui generisie.
This is a contract which has nothing in common witimodal contracts. The
liability regime governing multimodal transport widhis approach is —
theoretically at least — a blank page. Therefareguld be a regime with or without
strict liability, one with presumed fault or withip@ system containing or not
containing certain limits of liability and so on.

The greatest advantage of the uniform liabilitytegsis its predictability,
especially with regard to the shipper. He knowhtrigopm the start which liability
regime the operator has agreed upon. As the sanoé reges apply to all phases of
transport from the beginning to the end, no unknéaetors will come into play. In
contrast to the liability gaps described above watlard to the network liability
system, under the uniform liability system, thdilidy of the carrier will always be
the same. This not only results in clear and ptable claim proceedings, but also
allows the parties to choose the appropriate imagraoverage for their risks.
Furthermore, because the same liability rules appptyughout the journey, for the
shipper it is no longer important to find out atierhstage of the transport the
damage occurred, which simplifies his claims enarshp It is also possible to

8 Yang Zhao & Zhengliang Hu, “Research on MTO’s ili system”, Journals of Dalian
Maritime University, No.1-2, Vol.1, 2002, p.7.
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handle problems concerning the gradual occurrehdamages. Problems with
regard to delay in delivery as experienced in tstsvork liability system are
eliminated under the uniform liability system.

The uniform liability system, however, entails eémtproblems as well which
affect the MTO in particular. In the normal scenathe MTO subcontracts certain
parts of the transport to sub-carriers, and the NS liable for damages to the
shipper according to the uniform liability ruleshie the liability of the sub-carrier
towards the MTO is subject to the unimodal law goirgg the transport where the
damage occurred. Consequently, in cases where i@ &4n localize the damage,
it may very well be that the MTO cannot fully reenthe amount he is liable to the
shipper in a recourse action against the sub-odwotrarhis will be the case if the
liability of the MTO under the uniform liability sgem results in a larger amount
than the liability of the sub-carrier under themaodal rules governing this certain
part of the carriage. In cases where the MTO calmalize the damage the
situation is even worse, and in fact no differentite network liability system.
Under the uniform liability system, the MTO, likieet shipper under the network
liability system, might not be able to establiskl aecordingly prove where the
damage occurred and therefore might be forcedaimchgainst all the carriers
involved, which will lead to added expenses. Furtieee, he might suffer
irrecoverable damage because of the existing iliplgaps between the various
stages of the transports. This is because theramifability system simply shifts
the uncertainty about the outcome of a cargo cfedm the shipper to the MT&.

Another problem might be the fact that it appetiangie - at least at first sight —
that a sea carrier will not be equally liable 84O performing the sea leg of the
carriage himself, simply because they are subgedifterent legal systems.

4. The Amended Uniform Liability System

Amended uniform liability system also is callediahte uniform liability systefr.
That is formed by modifying the uniform liabilitystem, based on UNC’s uniform
liability system and a liability system that liabyllimit is the exception. According
to this system, whether the accident determinechtiteal freight transport sector,

8 Tim Schommer, “International Multimodal Transpomiww.lawspace.law.uct.ac.za.
%Tingzhong Fu, Some legal problems of Mutimodal Spott, WorldSeaborne, 2000, p.55.
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all can be used the rules of the Converifion

According to the so-called modified uniform liabylisystem the liability of the
MTO depends on whether it is possible to localiedamage or not. If, on the one
hand, the damage cannot be localized, a uniforoiityaapproach will be
applicable, ensuring the basic liability of the MTI® on the other hand, the
damage can be localized, the liability of the MT@ e determined with
reference to the applicable unimodal transportdawerning this type of transport.
Theoretically, this determination can differ adduls. First, the fallback on the
liability limits of the applicable unimodal trangpdaw could occur in every case
where this limit is higheor lower than the basic liability of the MTO. Secondly
the fallback on the liability limits of the applici® unimodal transport law could
occur only in so far as the unimodal low provideghkr limits of liability. Thirdly,
and most unlikely to happen in practice, is torébeapplicable unimodal transport
law only in cases where this law provides loweritinof liability.

With regard to these three theoretical possibgdjt@ne could, with regard to the
applicable unimodal transport law, also differetetibetween applicable
international conventions and applicable natioaald that may govern this part of
the transport.

The modified uniform liability approach tries torabine the uniform- and the
network liability systems in order to minimize tpheblems arising in both of them.
Parts of the uniform liability approach are usedebtablishing a uniform liability
system with a certain limit of liability in case$ere it is not possible to localize
the damage; parts of the network liability systemused by allowing reliance on
unimodal transport laws in cases where it is pdss$iblocalize the damage. The
establishment of the uniform liability approach @mes a basic liability system,
which guarantees predictability for both shipped 8MTO. The establishment of
the idea of the network liability system ensures thability between shipper and
MTO on the one hand, and MTO and his subcontrazaeders on the other hand,
are identical. Thus, under the modified liabiliggime, the MTO will always be
able to recover his damages fully against his sotpactor who caused the damage.

8 Xinping zhang, Maritime Law, China Politics andw.&niversity Press, 2002, p.312.
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By taking into account only the liability limit ahe applicable unimodal transport
law, rather than applying the law as such, as éteark liability system does,
ensures that there will not be any problems wahility gaps. This is because in
the case where damage occurs between two modessport and no unimodal
liability regime is applicable, the uniform liakyfisystem of the multimodal regime
will apply. In the case where the fallback occunsyavhen the unimodal transport
law provides higher limits of liability than guataed under the basic liability of
the MTO, there are no problems of uncertainty gradictability. On the contrary,
the shipper will be able to claim damages up tayhdr limit — a limit to which the
MTO is also able to take his recourse action agaiisssubcontractor¥.

In 1992 UNCTAD/ICC adopted the Modified Uniform bidity System.

There is another kind of sharing liability systeitnmeans that the multimodal
transport operators and all of the carriers in ¢betract carved up the transport
sector and the liability is sure in the law of eddnsport sector. Such system is
actually the simple combination of a unimodal t@ors and does not really play to
the superiority of multimodal transport, so it &ely used now.

5.3. The Principle of International MTO'’s Liability

1. MTO liability should be consistent with the demment of the transport laws
As previously mentioned, currently the liability ssgm of the multimodal
transport operator can be divided into two baspesy namely Uniform Liability
System and network liability system. From the pahtegal economics, a good
system should be predictable that the perpetrattbrhawe to bear the risk. The
legal party can be predictable to know how muchiliiyg and risk he will bear
before the trade starts. Then he can decide t@peagtion and insurance coverage
so as to reduce costs and improve the efficienctheftransaction. Unified legal
system of various modes of transport is the besicehwhether multimodal risks
and responsibilities achieve predictability in nmtdal transport. If unable to
complete reunification, the legal system shoula gdsovide predictability of the

87 See Tim Schommer, supra note 84.
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risks and responsibilities to the legal parties.

Network liability system brings great unpredictéiito cargo owners. Therefore,
the liability system of multimodal transport operst developed from network
liability system to modified network liability systn then to uniform liability
system. By comparison, three of the liability syséeare meeting the requirements
of the cargo owners to the transport riéks.

From the development the transport of law, gradeahification of the various
modes of transport law is a trend. If the transpents achieve reunification, the
legal framework for multimodal transport will comélowever, the unity of
multimodal transport laws needs to be based onctimsistent legal system in
various modes of transport. It need a long proc&serefore, the regime the
differences of liability in current transport lanarmot be evaded. The unity
formally is only to transfer the risks to the MT@rn cargo owners.

2. MTO’s liability system should be consistent withvn characteristics of
multimodal transport of goods

Legal framework of multimodal transport of goodssnmeet multimodal own
characteristics in order to develop the multimodansport of goods. The
establishment of MTO’s liability system should beicg to following real
characteristics:

a. Currently there are five main modes of trangped, road, rail, sea and air) in
multimodal transport. But, air transport is rareled. Air transport in intermodal
transport is at the secondary position.

b. 90% of the multimodal transport includes seadpart different from the air
transpor® Multimodal Transport of Goods by sea is still spart sector of the
longest distance and the main mode in multimodaigport. Therefore, liability
system of the MTO completely abandoned the ligbditthe maritime system that
Is not realistic. Maritime liability system’s chataristics, in addition to lower
limitation of liability, is that " Hague - Visby Res" adopts the principle of
incomplete the liability with fault meaning thergar’s nautical fault and fire

8 Zhu Li, op. cit., pp.36-40.
89 See V. The reform of German law-multimodal transfi8B/OL].  http:// www.
Forwarderbtw.com
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exemption. These two exemptions in a short periotihte is unlikely to abolish.
Therefore, under the condition that the maritime leannot unify with other
transport laws in principle of MTO’s liability, ishould be retained two fault
exemptions.

c. In despite of land transport which is no longiean sea transport in the
multimodal transport, the time of transport of go®wds on land is often longer than
the sea, often facing the danger more than sgatattice, the damage was mostly
in the land sector. Therefore, the carrier’s ligpiin the land transport law as the
unified standard of MTQO’s liability system is claseo the actual situation and
furthest reduce the difference between MTO’s liggbibystem and the carrier’s
liability of damage sector. Particularly in a natrdautable loss, using the land
transport standards is fair to both parties. Thu$)TO's liability system takes
uniform liability system, it should be based orbilay system of the land transport
law.

d. From the cause of loss in the multimodal trarnspiogoods, the loss cannot be
attributed mostly. Containerized cargo losses Ugualere found when the
containers were discovered. But the damage sefttar does not know the reasons.
The loss of non-attributable exists in large quasj which makes MTO severely
disadvantaged. First, multimodal transport opesatannot usually prove that they
have taken care of the goods and so they cannoexgahption; second, after
multimodal transport operator took the liabilityr filne loss of non-attributable, he
was unable to recover damages from the sectorecdreicause the damage sector
cannot be found. Therefore, the revised mesh redpbty for the loss can not be
attributed regardless of their "final responsipildlause” provisions of applicable
principles of attribution. Multimodal transport optors are not likely to be
protected by the exemption. So, in this conditibe modified uniform liability
system is the better choice.

5.4. Liability of Multimodal Transport Operator under the Chinese Law

Now in Chinese law the legal, administrative rukesd regulations on the
multimodal transport mainly have Maritime Law (SHON 8, Chapter 1V),
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CONTRACT LAW OF THE PEOPLE'S REPUBLIC OF CHINA (SEN 4,
CHAPTER 17)and international multimodal transperntainer. These rules and
regulations are similar, but not all the same. &f@e, on the basis of analysis,
Chinese liability of multimodal transport is furttienproved®

5.4.1 Introduction of Chinese Liability of Multimodal Transport

Generally, the relevant provisions of "Contract Lashould apply to all
contracts, including the multimodal transport caotr However, according to the
law of Chapter VIII, Article 123: " If there aregyvrisions as otherwise stipulated in
respect to contracts in other laws, such provisgral be followed. " It shows that
multimodal transport contract involved in maritingector will be adjusted by
Chinese Maritime Code. International multimodalngport (container) only as
sector regulation is implemented by the Transpioraand Railways Ministry and
the intention is to strengthen and control inteomal multimodal container
transport. Therefore, it does not belong to thgpecof Contract Law Article 123
"other law". So the provisions that are contrary t6hinese Maritime Code " or
"contract law" will be considered invalid. The maolbdal transport having no sea
transport sector will be subject to Chapter IV, tieclV. When the loss or damage
occurred in the transport sector can not be idedtifArticle 311 in Contract Law
provides for strict liability.

1. Special rules on multimodal transport contracChinese Maritime Code
a. The concept of multimodal transport

Chinese Maritime Code regulates the concept in @nap from Article 102 to
106.Article 102 shows the concept of multimodal ns@ort contract:
A multimodal transport contract as referred tohis Code means a contract under
which the multimodal transport operator undertakesansport the goods, against
the payment of freight for the entire transporinirthe place where the goods were
received in his charge to the destination and liwvefethem to the consignee by tw
o or more different modes of transport, one of \Wlbeing sea carriage.

% Zhu Li, op. cit., pp.36-40.
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Thus, this article’s regulations are only subjecthte multimodal transport contract
including the sea transport sector. Otherwise hAtit02 also shows MTO:

The multimodal transport operator as referred tinepreceding paragraph means
the person who has entered into a multimodal t@mgontract with the shipper eit
her by himself or by another person acting on kisatif**

b. Basis of liability

Article 105 adopts network liability system.

If loss of or damage to the goods has occurredcertain section of the transport,
the provisions of the relevant laws and regulaigoverning that specific section
of the multimodal transport shall be applicablenatters concerning the liability of
the multimodal transport operator and the linotathereof.

If loss of or damage to the goods happened, thelatgns can be applied to the
loss or damage. If not sure, according to Articls,1the liability of MTO will
adjust to be decided by the carrier of sea tratispor

Article 106:

If the section of transport in which the loss otdamage to the goods occurred
could not be ascertained, the multimodal transpoerator shall be liable for comp
ensation in accordance with the stipulations reggrthe carrier's liability and the |
imitation thereof as set out in this Chapter.

In Chinese Maritime Code Chapter IV is sure of blasis and scope of MTO’s
liability according to the uncertain damage inchglthe rules of transport of goods
by sea. According to Chapter IV Section 2, theiligbof carrier to the loss or
damage of goods is similar to Hague Rules or VRbies.

The responsibilities of the carrier with regardhie goods carried in containers co
vers the entire period during which the carrianisharge of the goods, starting fro
m the time the carrier has taken over the goottsegport of loading, until the good
s have been delivered at the port of discharge r@$monsibility of the carrier with
respect to non-containerized goods covers the ghelioing which the carrier is in
charge of the goods, starting from the time of ingaf the goods onto the ship unt
il the time the goods are discharged therefromiriguihe period the carrier is in ch

1 Zhangjun Li, op. cit., p. 273.
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arge of the goods, the carrier shall be liabletierloss of or damage to the goods,
except as otherwise provided for in this Sectfon.

The provisions of the preceding paragraph shalpr®tent the carrier from enteri
ng into any agreement concerning carrier's respomigis with regard to non-conta
inerized goods prior to loading onto and after kig&gging from the ship.

The carrier shall properly and carefully load, Handtow, carry, keep, care for and
discharge the goods carried.

Then he can depend on Article 51 of the except{preduding nautical fault and
fire) to exempt his liability to the loss or damage
c. Delay
Different from Hague Rules, the carrier is respbiesfor delay.
Article 50:
Delay in delivery occurs when the goods have nehlmelivered at the designated
port of discharge within the time expressly agregdn.
The carrier shall be liable for the loss of or dgm#o the goods caused by delay in
delivery due to the fault of the carrier, excemtsth arising or resulting from causes
for which the carrier is not liable as provided iimthe relevant Articles of this
Chapter.

The carrier shall be liable for the economic lossmssed by delay in delivery of
the goods due to the fault of the carrier, evemifoss of or damage to the goods
had actually occurred, unless such economic |dsse@®ccurred from causes for
which the carrier is not liable as provided fothe relevant Articles of this Chapter
.The person entitled to make a claim for the Idsgoods may treat the goods as
lost when the carrier has not delivered the goatlsm60 days from the expiry of
the time for delivery specified in paragraph 1lhogtArticle. The definition about
delay in delivery in Chinese Maritime Code tries teduce the -carrier’'s
responsibility. That means if the delivery timentt agreed before, the carrier need
not pay economic loss because of delay in deliMBegause of the definition, it
will lead to the carrier’s liability more strict delivery is not at time. Contrary, it
will lead litigation and claims of the goods’ paiye difficult. This is in violation

%2 Zhu Li, op. cit., pp.36-40.
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of international practices and the Chinese civdbiiity.>® In recent years the

judicial practice showed that the rights and irgeseof the cargo had not been
properly protected. Because there is no clear ofmeargo delivery, cargo interest
is actually still in the "Hague Rule&*.

2. International multimodal transport of containarthe MTQO’s liabilitys

These Regulations shall apply to the internatiomaltimodal transport of goods by
containers by waterway, highway and Fail.

a. MTO’s liability

Section 1 of Article 27 shows that the multimodahsport operator shall be liable
for loss of or damage to or delay in delivery of tioods while the goods was in
his charge.

Section 2: If the goods have not been deliverechiwmit0 consecutive days

following the date of delivery expressly agreed mpthe consignee may treat the
goods as lost.

Section3 adopts network liability system.

Where the loss of or damage to or delay in delivérthe goods occurred in one
particular stage of the multimodal transport, theltrmodal transport operator’s
liability and the limitation thereof shall be gowmed by the relevant laws and
regulations of that particular stage of transport.

If the loss or damage sector can be sure, thediior of MTO’s liability is applied
to the section.

If not, Section 4 can be used.

Section 4: Where the occurrence of loss of or daragthe goods cannot be
attributed to a particular stage of the multimadahsport, the limitation of liability
of the multimodal transport operator shall be daedimas follow:

% Wei Gao, Carrier’s liability when delay,Annual Report on Chinese maritime law,1994, Dalian
Maritime University, 1995, p. 117.

% Zengjie Zhu, mixed liability system of the Carmagf Goods by Sea Marine Trial, No.4 1997,
p. 6.

% Management Rules of International multimodal tpamsof goods by containers, Article 2:These
Regulations shall apply to the international mudtétal transport of goods by containers by
waterway, highway and rail.
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If the multimodal transport includes the carriagesiea, the limitation of liability
shall be governed by the Maritime Code of the Regiepublic of China;

If the multimodal transport does not include theriege by sea, the limitation of
liability shall be governed by the relevant lawsl aegulations.

b. Basis of liability

Section 4 is not concerned to the basis of ligbilitnder this condition, Article 27
Section 2° decides the basis of MTO's liability. In additiomthe carrier's liability
of Article 18" and Article 19 section®}, MTO cannot invoke any defenses or
exceptions.

If the carrier does not cause the loss or damageMTO must pay the liability.
In addition, Section 4(b) also regulates: If theltmodal transport does not
include the carriage by sea, the limitation of iligp shall be governed by the
relevant laws and regulations.

c. Limitation of liability
Article 28 Section 1 regulates the Limitation cdldility where delay in delivery
cannot be attributed to a particular stage of théimodal transport.
Section 1:
Where delay in delivery cannot be attributed t@gipular stage of the multimodal
transport and the multimodal transport includega lsg, the limitation of liability
of the multimodal transport operator for delay ieligery shall not exceed the
freight payable under the multimodal transport cactt
Section 2:

% Management Rules of International multimodal tpamsof goods by containers Article 27
section 1: The multimodal transport operator shalliable for loss of or damage to or delay in
delivery of the goods that happened while the gawgl® in his charge.

" Management Rules of International multimodal tpammsof goods by containers Article 18: For
loss of or damage to the goods as well as losstaisad by the multimodal transport operator, the
consignor shall take the responsibility upon himheebe liable therefore, if such loss or damage
has resulted from any of the following causes: @tetainer body and seal are goods and intact, the
goods were counted, packed and sealed by the camsig shipped in the consignor's container;
Inferior quality of the goods, or shortage or dietetion of packed goods, while the external
packing appears to be in good condition; Insufficieor illegibility of marks or inadequacy of
packing .

% Management Rules of International multimodal tpamsof goods by containers Article 19
Section 1: The consignor shall be liable for lossesained by the multimodal transport operator of
a third party if such losses were caused by thi dauneglect of the consignor. The consignor shall
remain liable even if the multimodal transport doeunt has been transferred by him.
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Where the loss of or damage to the goods occuroeducrently with delay in
delivery, the multimodal transport operator’s lidiishall be that as his liability
for the loss of or damage to the goods.

Any claim against the multimodal transport operatelating to the losses
resulting from loss of or damage to or delay inivael of the goods shall be
subject to the limitation of liability provided foin Article 27 and 28 hereof,
whether such claims are founded in contract, indootherwise. *°

The multimodal transport operator is not entitledite benefits of the limitation
of liability provided for under Articles 27 and 2@reof if it is proved that the loss,
damage or delay in delivery resulted from an acbmission of the multimodal
transport operator done with the intent to causeh doss, damage or delay or
recklessly and with knowledge that such loss, damagdelay would probably
result’®
3. Contract Law on the MTO’s liability
a. The concept of multimodal transport
Contract law shows this in Acticle 17 Section 4nfrarticle 317 to 321.

Article 317: A multi-modal transportation businegserator shall be responsible for
the performance or the organizing of performancthefmulti-modal transportation

contract, enjoy the rights and assume the obligatiaf the carrier for the entire

transport.

Article 318 envisaged the possibility of making aggments on different sections

of the transport on their respective responsibgitfor different sections between

*Management Rules of International multimodal tramspf goods by containers, Article
29:Any claim against the multimodal transport oparaelating to the losses resulting from
loss of or damage to or delay in delivery of thedpshall be subject to the limitation of
liability provided for in Article 27 and 28 hereafhether such claims are founded in contract,
in tort or otherwise.

190 Management Rules of International multimodal tpemmsof goods by containers, Article 31:
The multimodal transport operator is not entitledhte benefits of the limitation of liability
provided for under Articles 27 and 28 hereof ikiproved that the loss, damage or delay in
delivery resulted from an act or omission of thdtimodal transport operator done with the
intent to cause such loss, damage or delay oregslyl and with knowledge that such loss,
damage or delay would probably result
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MTO and each carrier joining in all transport ses{8"

b. Documents of multimodal transport

Article 319: A multimodal transportation busineggemtor shall issue multi-modal
transportation documents upon receiving the gooden fthe shipper. The
multi-modal transportation documents may be nebt#iaor non-negotiable, as
requested by the shipp8f.

Article 320: Where a multimodal transportation Imesis operator suffers losses
due to the fault of the shipper when shipping theds, the shipper shall bear the
liability for damages even if the shipper has tfarred the multi-modal
transportation documents to other partf€s.

c. Liability of MTO

Article 321: Where the damage to, destruction s lof goods occurs in a specific
section of the multi-modal transportation, the ilip of the multi-modal
transportation business operator for damages amedlithit thereof shall be
governed by the relevant laws on the specific modieétansportation used in the
specific section. Where the section of transpamatin which the damage or
destruction or loss occurred can not be identifibd,liability for damages shall be
governed by the provisions of this Chapter.

The carrier’s liability

Article 311: A carrier shall be liable for damades the damage to or destruction
of goods during the period of carriage unless tmeier proves that the damage to
or destruction of goods is caused by force majdawyeénherent natural character of
the goods, by reasonable loss, or by the fault len gart of the shipper or
consignee.

The loss or damage’s liability assessment

Article 312: The amount of damages for the damager tdestruction of the goods
shall be the amount as agreed on in the contrathdyarties where there is such

191 Contract law Article 318: A multi-modal transpdita business operator may enter into
agreements with the carriers participating in thiétiilmodal transportation in different sections
of the transport on their respective responsibdifior different sections under the multi-modal
transportation contract.

192 Contract law Article 319.

193 Contract law Article 320.
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an agreement. Where there is no such an agreemsutio agreement is not clear,
nor can it be determined according to the provisiohArticle 61 of this Law, the
market price at the place where the goods areetelivat the time of delivery or at
the time when the goods should be delivered stebplied. Where the laws or
administrative regulations stipulate otherwise twe method of calculation of
damages and on the ceiling of the amount of damabese provisions shall be
followed."*
d. Delay in delivery

The rules of Chinese Contract Law are more cledrraasonable than Chinese
Maritime Code about economic loss compensationliabdity when happened to
delay in delivery. Article 290 of Contract Law exys the definition of delay in
delivery to “within the prescribed time or withinreasonable time”. And article
113 of Contract Law makes reasonable and foreseqabiciple as a basis for
determining liability. The scopes of compensatidneconomic losses limited
“Where a party failed to perform or rendered nonfooming performance, thereby
causing loss to the other party, the amount of d@s@ayable shall be equivalent
to the other party's loss resulting from the breawtiuding any benefit that may be
accrued from performance of the contract, providest the amount shall not
exceed the likely loss resulting from the breachctviwas foreseen or should have
been foreseen by the breaching party at the timeootlusion of the contract.”
This shows that the rules of Chinese Contract Leutadelay in delivery are more
closed to the International Convention than Chiragtime Code"%

5.4.2 Legislation on Liability of Multimodal Transport Operator in China

Contract law and Maritime law are both used modifetwork liability system
and no other rules to the MTO'’s liability and liadion of liability. Both of overall

194 Contract law Article 61: Where, after the contriaetomes effective, there is no agreement in
the contract between the parties on the termsdegaguality, price or remuneration and place of
performance, etc. or such agreement is uncleapahes may agree upon supplementary terms
through consultation. In case of a failure in dosiog the terms shall be determined from the context
of relevant clauses of the contract or by traneagbiractices

195 Zhangjun Li, op. cit., p.155.
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clauses are similar, meaning that when it cannosure of where the loss of or
damage to the goods happened, it will pay accortiiscarticle'®

This would be a good reflection in the case thaam¥n Marine Court dealt
Hungary International Trade Ltd.(here after HITpsecute Hong Kong Futianin
Shipping Ltd.( here after HKF). The seller as tlingpger after loading in the
container gave the goods bought by the plaintifiHidF (The first defendant)
carrying. HKF signed and sent full bill of lading multimodal transport. On the
bill of lading, the receiving goods’ location is ¥iamen, the discharge location is
in Budapest, Hungary and the consignee is the tgfaiAfter the goods were
arrived at Hong Kong, the goods were carried bygX@ompany (The second
defendant). And then Xing Company would carry tleeds to Europe and go to
the end location Budapest, Hungary by rail. But aitee plaintiff as the consignee
of the bill of lading found empty boxes of goodse tplaintiff claimed the loss of
the goods and reasonable costs for this loss twhére two defendants. The first
defendant HKF as full transport’s MTO shall be whaoksponsible for the entire
process. The second defendant Xing Company as é¢emnier should also be
held responsible for the loss. When the goods heppethe loss in the course of
transport, CMC adopts network liability system toternational multimodal
transport. Based on CMC and international shipgrartices, this case adopted
network liability system. In this case the lossgobds were identified in transport
sector carried by Xing Company, but HKF as interaiagperator fails to remove
wholly liability for the transport. Therefore theowt judged HKF had the
obligation to compensate loss of the goods of HIT.

However, Contract Law adopts strict liability anasio limitation of liability. In
CMC Chapter IV is used no fully fault liability anprovides for limitation of
liability of the carrier. So they have vary widaifference that the loss can not be
attributed. The regulations of the various modegrafisport in Chinese law are
similar to international conventions of Unimodalamsport, meaning that the
liability tends strict liability. But limitation of liability could hardly be

1% vang Zhao & Zhengliang Hu, op. cit., p.10.
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reconciled™®” Therefore, Chinese MTO's liability system also d®¢o give more
perfect.

197 Zhangjun Li, op. cit., p.155.
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Chapter 6 Conclusion

Several international transport conventions adjgsthe multimodal transport
have been introduced, but until now it had not fygidamentally eliminated the
conflict with the existing transport legislation caalanced the interests of the
client. With the development of international mmuitidal transport and
international trade, in the context of how to atljteations with many of the
parties and determine the liability, people eagkdpe that the existing multimodal
transport system forms generally unified bindingglenorms.

Each carrier has applied to its own regulationsthede different regulations for
the carrier's liability are different. Different rfias have different liability, but
different liability leads to the different liabijittor compensation.

From the existing international conventions relatedability for compensation,
Hague Rules used a single standard method of caapen, meaning that every
one or each unit of damage should be paid notdnofuthe gross weight per kg for
the damage. Visby Rules and Hamburg Rules usede&lcompensation, meaning
that every one or each unit of damage and the gvegght per kg for the damage
should be paid. Meanwhile, the compensation of dgma the container was also
made clear. Multimodal transport not only providesual method of compensation,
but also provides a single standard of compensaionexample, under the entire
process of multimodal transport including the seantand waterway transport,
multimodal transport operators pay compensation oraicg to double
compensation, whichever is the higher. Conversatygler the entire process of
multimodal transport not including sea or inlandtevavay transport, multimodal
transport operators pay compensation accordingitdég gross weight.

Under international transport conventions, theiedsr liability is based on two
types. Hague -Visby Rules used incomplete faulpaesibility system. Hamburg
Rules and United Nations Convention on Internafidvialtimodal Transport of
Goods(1980) used complete fault responsibility esyst According to United
Nations Convention on International Multimodal Tsport of Goods(1980), the
basis of the multimodal transport operator's lighconclude that the multimodal
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transport operator should pay the compensatiorihi®ross, damage of goods or
delay in delivery during the management of the mndtal transport operator,

unless he can permit himself, his servants or agentwvoid the occurrence and
consequences has taken all measures to meet thiszregnts.

The responsibility of multimodal transport on tlegiklation is basically network
liability system and uniform liability system. Unifm liability system made the
multimodal transport contract pure and clear. Batform liability system is also
inadequate in case of using the same means opten$he responsibility for the
multimodal transport operator and the carrier usimegsingle means of transport is
different. For the same damage, whether or not emsgttion is granted is not
fair.1%®

From the viewpoint of the multimodal transport ader, network liability
system has its advantages. Its responsibility ier ¢laimant is the same as the
responsibility for the carrier and the actual opataSo it can recover the amounts
of compensation that the claimant should pay. Ftleenviewpoint of the claimant
and the shipper, network liability system has i®rcomings. In many cases,
particularly with the closure of the container, whte goods were lost, the place
of damage is difficult to determine locations ocedrin one or more stages of the
transport. Therefore, a claim for damages is vafficdlt. Different transport
system may have the liability gap. Sometimes resipdity system may depend on
the agreement of multimodal transport operator #ra sub-contractor. These
shortcomings led to the unpredictability. Whoewethe seller of the goods or the
buyer, it is difficult to know whether a responsilyi system, the limitation of
liability, or possible legal system applies to lo$®r damage to the goods or not.

Currently, the multimodal transport convention nhainses uniform liability
system and network liability system as subsidi@hjis approach naturally has the
positive significance. The multimodal transporhct only the simple combination
between each unimodal transport, but a new modeangport, so it need a new
law to adjust it-%°

198 yonghui Yang , Study on the development of thetimaldal transport operator, Press on
Qingdao Serfarer Institute Transacftion, 1997, p.58
109 H

Ibid.
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As the long transport and trading practices rasgllitn the carrier’s responsibility
are different under different modes of transpomjtéd Nations Convention on
International Multimodal Transport of Goods is negsentially removing the
conflict with the existing transport legislation balance the interests of the parties.
Although the Convention regulates the form of thdtimodal transport operator's
responsibility, the Convention coming into forceeantly is very slim. So adjusting
the legal relations among many of parties undertimabtal transport in fact has
irreparable differences. If the limit of uniformability system in the multimodal
transport can be used widely, only each countrylkshmin in the United Nations
Convention on International Multimodal Transport @bods and take practical
action to assist its entry into force. It is neegggdo0 make adjustments unify the
responsibility of the carrier under the differentahes of transport.

Some suggestions are made as follows.

First, it is necessary to construct a fair anccedfit liability system of MTO.

The Contract Law of China and the Chinese MaritiQede contain the
multimodal transport operators’ responsibility gyst but both provide for their
own position. Both laws are not conducive to theeitgpment of multimodal
transport because the unity is an inevitable trend.

The China Civil Code has been making, so it mgyutdie a special section for
multimodal transport-related contents. In that céise contents should reflect fair
value and the interests of both the value oriemtatit is necessary to formulate an
equitable attribution principle and reserve theatktion of liability that would fully
embody effective priority.

Second, it is necessary to perfect to rules onlilylimitation of multimodal
transport operator in China. The rules should inat combination of oneness and
predictability. Oneness and predictability are itradal value that international
goods transportation legislation always pursuesr@ss requires the multimodal
transport regulated by either the China Civil Codehe Chinese Maritime Code.
Where the actual damage of goods happens, it isseary to protect the security
and to obtain convenient and rapid disposal onedssn of trade. Predictability
can make a party to know the social risk of hisoamcand adopt the timely action to
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transfer the risk. We can use the Convention oDIf88reference. If damage to the
goods occurs in a specific course of multimodahgport, the compensation
limitation is higher than that in unlocalised damag the goods according to the
international treaty or mandatory national lawtts® claimant of compensation can
buy insurance as the lowest compensation limitagiccording to the international

treaty or mandatory national law. Therefore, Nésy important for the claimant of

compensation and operator with such extent of asaed predictability.
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