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Chapter 1 Introduction

1.1 Purpose of the Study

Basing on the achievements obtained over the pasiirees and with the economic
internationalization and fast increasing internalotrade and rapidly developing
science & technology, ocean transportation androtivean-related activities are
increasing day by day. China is an important ocgate. She has about 18,000 km
coastal line and exercises jurisdiction of différdegrees over a large ocean area.
China-related international investment and tradedareloping at an astonishing speed,
and ocean transportation is becoming more and im@@rtant in China. The Republic
of Korea (hereinafter referred to as “Korea”) isiendly neighbor of China. Since the
establishment of formal diplomatic relationshipaestn the two countries, the bilateral
trade and investment has increased at an astapispied, and therefore there are
more and more cases concerning the two counttiesvéry necessary to conduct a
comparative study on the legal regimes of thesectwotries.

Settlement methods of conflicts of the special & usually paid more attention,
and the legal conflicts of the maritime law in mawoyntries are of the same. It seems
that there’s never more attention paid to the amfproblems of a legal region than
that of the internationalization of the maritimerl®evelopment from the Hague Rules
in 1924 to Hague-Visby Rules in 1968 and Hambur¢e®Rin 1978 promotes the
maritime law to incline to the limited uniformitesides, activities of government
organizations (such as International Maritime Oizgtion, IMO for short) and
non-government organizations (such as CommitteatimMar International, CMI for
short) further promotes the uniform trend of mandtirules? While the endeavor and
headway to uniformity is not obvious as to the pdheal jurisdictional problems of
maritime litigation. Jurisdictional problems of ntiane litigation in many international

Y Committee Maritime International, since establishie 1897, has successively formulated some
international conventions and customs of maritin@uding international conventions concerning some
laws and rules for unification of the bill of ladinthe York-Antwerp Rules, International Regulatfon
Preventing Collisions at Sea, International Corigenbn Salvage, International Convention on Civil
Liability or Oil Pollution Damage and so on. The™33ingapore session made the unification of the
Transport Law as its major object, which prepamedtiie daft of uniform rules of the International
Transport Law.



conventions of the maritime private internatioaa lare rare, and even the Convention
on the Foreign Judgment and Jurisdiction in Cind £€ommercial Matters Draft)

also excludes the application to the maritime is8ués a long way before maritime
litigation jurisdiction establishes its status le tivil litigation jurisdiction and obtains
its independence.

China maintains a large fleet of ships. She is alstate with a large quantity of
cargoes, so she is concerned with the protectidnterests of cargo-owners tdbin
order to balance the interests of ship-owners angoeowners and keep pace with
related international conventions, China is perigcstep by step her rules in the field
of maritime litigation jurisdiction. As for the legdation and judicature, it is
comparatively comprehensive in China, where the &dtales of the Supreme
People’s Court on the Scope for Maritime CourtsAttwept Cases pinpoints the
division of the work between the maritime court éochl court and the realization of
the exclusive jurisdiction of the maritime litigati in the form of the judicial
interpretation. In 1999, China enacted Maritimecg&pdrocedure Law, one important
content of which is about maritime litigation jutistion. In the course of legislation
perfection, Chinese maritime judicial practice estigg richer and richer. In China, ten
maritime courts have been established in majorgieet along the coast and along the
Changjiang RiveP. Many special maritime judges are dealing with timad cases the
number of which is increasing at an annual speathadit 30%. According to statistics,
Chinese maritime courts have dealt with more tfa00® maritime cases, one-third of
which are foreign-related. The object of Chineseitimae court system is to form a
maritime judicial center in Asia-Pacific regidnn China, a legal regime concerning

maritime litigation jurisdiction with Chinese chateristics has been established. Now

2 This convention applies only to the civil and coencial affairs, the conception of which thoughds n
confirmed, it excludes maritime affairs in consatiem of the special affairs shall be governedHhsy t
special conventions.

¥ In China, about 90% of import and export cargoedransported by sea. Refer to: Li Hai, A Study on
Property Rights over Ships, Beijing: Law Publishithguse, 2002, p.336.

% These ten Chinese maritime courts are: Dalian teri Court, Tianjin Maritime Court, Qingdao
Maritime Court, Shanghai Maritime Court, Wuhan Maré Court, Ningbe Maritime Court, Xiamen
Maritime Court, Guangzhou Maritime Court, Haikouriane Court, Beihai Maritime Court.

® See: Jin Zheng-jia, Appraisal and Analysis of TgbChinese Maritime Cases, Beijing: Law Publishing
House, 1998, preface.



the Chinese law and practice have developed bubthis doesn’'t mean that there are
no problems or no room for perfection. On the @mgirseen from the perspective of
comparative law and judged according to practicgh Chinese law and judicial
practice should be revalued and perfected.

In view of above background, I think it is meaningio study the legal issues of
maritime litigation jurisdiction. The reason is ttmaritime litigation jurisdiction is a
worldwide issue, an issue concerning balance a@frests of different states and
different civil principles. As a judge engaging maritime and commercial trial
involving foreign elements, | have gone through toany confusion and lessons in
process of handling the maritime ca8ddave been very interested in this study and |
get much courage from my supervising professor Ciagng. In this paper, | want to
focus on the Chinese laws and practice in respecantime litigation jurisdiction and,
through mainly comparing with relative rules ineimtational conventions and other
countries, try to conduct a thorough and deep caatipa study on maritime litigation
jurisdiction and to propose possible programs fenfqating legislation and judicial
practice of China.

1.2 Scope of the Study

In order to accomplish the above-mentioned purpafser, deeply thinking, | decide
to include the following contents in this paper:

(1) General Theory of Maritime Litigation Jurisdict ion.

In this part, | firstly demonstrate the overview rofritime litigation jurisdiction,
introduce the definition, origin and historical é@pment, jurisdictional scope and the
category and legal characteristics of maritimgdiion jurisdiction. Then, | Analyze
maritime litigation jurisdiction involving foreigelements, discuss the fact basis and
legislative authority of performance of maritimigtion jurisdiction involving foreign

® The author, in 1998, worked in Yantai CourtroomQifigdao Maritime Court and processed a lot of
maritime cases; in 2001, was redeployed to maritiouetroom of Qingdao Maritime Court and specially
took charge of the trial of maritime cases; in 206hed in “the maritime judges following ships to
practice” project organized by the Supreme Cou@luha and the Ministry of Communications and had
been to dozens of countries; during 2003 to 200jaged in investigation and studying of the
establishment of sending courts of PRC; in 2005 reamployed to the Superior Court of Shandong
Province and took charge of the trial of maritirasess and business cases involving foreign affairs.
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elements, construe the reasons for conflict oftimailitigation jurisdiction involving
foreign elements, point out the principles and wafysolving the conflict of maritime
litigation jurisdiction involving foreign elements.

(2) Comparative Analysis of Maritime Litigation Jur isdiction.

| demonstrate maritime litigation jurisdiction imtérnational Conventions, European
Union(hereinafter referred to as “EU”), China anoréa in detail and compares with
each other by combination of their own characterist maritime litigation jurisdiction
in International Conventions, | emphatically intngd maritime litigation jurisdiction
over arrest of ships, maritime jurisdiction rulegsship pollution and collision. In
maritime litigation jurisdiction in EU, | demonsteathe concept, characteristics and
legal basis of maritime litigation jurisdiction BfJ. As for the introduction of maritime
litigation jurisdiction in Korea and China, | anady the connective elements for
confirmation of domestic maritime jurisdiction byot€a and foundational principles
and litigant logos of maritime jurisdiction exermsby Korea, which are all from
aspect of the domestic maritime jurisdiction anditmae jurisdiction involving foreign
elements, introduce the domestic structure of mmijurisdiction in China including
legal jurisdiction, jurisdiction by order, exclusiyurisdiction and agreed jurisdiction,
legal basis and legal system of the maritime jigiigsh involving foreign elements. At
last, 1 conduct a summary of comparative analysisnaritime litigation jurisdiction
between International Conventions and China, betkeropean Union and China and
between Korea and China.

(3) Analyze Specific Solutions on Maritime Litigaton Jurisdiction in Chinese
Laws—-Rules of Jurisdiction Clauses of Bill of Lading andViaritime Litigation
Jurisdiction on Ship-owner’s Global Limitation Cases.

With reference to maritime litigation jurisdictidnalauses of bill of lading, |
analyzes the characteristics of it in nomologyf@eh its effectiveness from the aspect
of legal rules and formal conditions and show tbmgrehension and cognizance of
China to it. In demonstration of maritime litigatiqurisdiction on ship-owner’s global
limitation cases, | introduce maritime litigatioarigdiction on ship-owner’s global

limitation in pollution by ship and collision caseiemonstrate the concept, origin and



development, application, comment and analysikiante and the judicial practice of
Forum Non Conveniens in China.

(4) Conclusions and Suggestions.

At the end of this paper, | summarize the contéwatging been discussed and
analyzed and give some suggestions for perfecing land practice of China. In
demonstration of conclusions, with combination loé tinternal characteristic and
developmental situation of maritime litigation gdiction, | point out that the maritime
litigation jurisdiction rules of China need furthenprovement to meet the new
demands to maritime litigation jurisdiction. In demstration of suggestions, | advise
that China should try their best to establish thesrof maritime litigation jurisdiction
consistent with international conventions and cust@nd realize the uniformity of
maritime litigation jurisdiction through specialdanentralized jurisdiction to maritime
litigation, respect of the agreed jurisdiction bétparties and establishment of the
relative rules.

1.3 Methods of Study

In this study, | try to use effective methods taldeith the issues to be discussed and
analyzed. According to the characteristics of ggés, | mainly use the following
methods:

(1) Method of Comparative Law.

As mentioned above, maritime litigation jurisdictiausually involves foreign
elements. In this area there are many theories paadices, national laws and
international conventions. They compete and infteewith one another, absorb the
reasonable contents of one another, and in someeeddlyjey are the results of
competition and reaction with one another. As $tha study is concerned, without the
method of comparative law, the study can’'t go simgand can’t be successful. Just as
a famous maritime law expert said, it is very int@or and even essential to use the
method of comparison in the study of laws, as yanitdruly know your laws unless
you know the laws of other countri&sThus, method of comparative law is the main

) See: William Tetley, Maritime Liens and Claim§, edition, London: Business Law Communications
Ltd., 1985, preface, p.1.



method adopted in this study. The comparison isenfietiveen the Chinese laws and
Korean laws, laws of other countries and intermatiqurisdiction conventions.

(2) Method of Connecting Legal Theory with JudicialPractice.

Legislation is based on legal theory and judiaiatpice is decided by legislation and
directed by legal theory. In order to preciselylakpthe law and practice, the legal
theory supporting the laws and practice shouldbeoignored; in order to enrich and
develop the legal theory and improve the lawsjutieial practice should be studied.
Unlike United Kingdom and United States, China @& a state of case law, but in
China judicial rulings, particularly those made thg Supreme Court of China, can
exert great influence on the Chinese judicial jraft Therefore, method of
connecting legal theory with judicial practice iscaone important method used in this
study. The method of case analysis is given aagtention to in this study.

(3) Method of Connecting Substantive Law with Procgural Law.

In social life, substantive laws that regulate gafis/e relations of rights and
obligations are always closely connected with pifacal laws that guarantee the
enforcement of the substantive rights and obligaftb Most rules of maritime
litigation jurisdiction fall within the scope of @redural law, but they are closely
connected with substantive maritime laws such wasofamaritime contracts, law of
maritime torts, law of maritime titles, maritimeris and maritime mortgages. So in the
course of analysis, the study of maritime litigatjarisdiction is frequently combined
with the study of related substantive laws.

(4) Method of Historical Analysis.

A famous word of China once was said that “if yoantvto know a thing from the
head to the tail, you must study its history”l believe this is also true in respect of the
study of maritime litigation jurisdiction. Usingehules in the International Convention
on Certain Rules Concerning Civil Jurisdiction iratiérs of Collision, 1952 as an

® In Chinese current judicial practice, the Supre@wirt of China often issues direction on the
adjudication on special legal issues. In additioa,Supreme Court of China also directly deals wittst
important and most influential cases. It is resjibas$or the explanation of law in the judicial ptige. Its
ruling on a case and directions on a legal isseibiading upon all the chinese courts of all levels

% See: Cai Fa-bang, A Course for Civil Procedural,[Beijing: Law Publishing House, 1997, p.5.

19 See: Mao Ze-dong, Against the Rigid Belief in Beakis article was collected in the Selected ic
Written by Mao Ze-dong, Beijing: the People’s Psiilng House, 1965, p.20.
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example, every rule thereof has its own historylifef from its conception, its
discussion, its amendment, its acceptance as Qindia to its enforcement in practice.
Thus, method of historical analysis is also usdtigmstudy.

Here, | can say that the above methods are usety jor individually with different
weight in different chapters. More frequently, thremg used jointly in the course of

study.



Chapter 2 General Theory
Of Maritime Litigation Jurisdiction

2.1 The Overview of Maritime Litigation Jurisdiction
2.2.1 The Definition of Maritime Litigation Jurisdi ction

Maritime litigation jurisdiction is the basis ofgfacceptance of a case by a court and
the precondition and assurance of realizationefuticial power. Civil jurisdiction is,
in accordance with the connecting factors of theecaith a certain principles, to
confirm the procedural rules for the court heathmgcase. Though maritime litigation
jurisdiction is a special power and function of datacategory of civil litigation, the
important factors as its existing basis are speatifid special. Generally speaking, the
legal meaning of maritime litigation jurisdictiomcudes:

(1) Special Jurisdiction of Maritime Court

As for countries executing maritime litigation ageheral civil litigation separately,
the special jurisdiction of maritime court needsb® confirmed first. The special
jurisdiction of maritime court to maritime casedigdt instance is the basic content of
maritime litigation jurisdiction. Cases judged byanitime court shall and must be in
charge of maritime coutt)

(2) The Domestic Maritime Litigation Jurisdiction

The domestic maritime litigation jurisdiction refetio the division and limitation of
authority of maritime cases of first instance byritime courts of different or the same
level in a country. In Britain, maritime court eypgomaritime litigation jurisdiction
solely and uniquely. Although there are some factamnecting maritime court and
commercial court, they can not change the exclusiod speciality of maritime
litigation jurisdiction. In France, courts of thense level do not make specific division
of maritime litigation jurisdiction. Therefore, wiher the domestic Jurisdiction exists

W n this meaning, the special jurisdiction is nolycthe division of the work and power for settlernef
maritime disputes between the maritime court aherobrganizations such as harbor superintendency
administration and arbitration institution but atke specific embodiment of confirmation that niauet
court rules special cases.



depends on the system of the court, especiallystiueture of maritime cout?) In
America, in actions in personam, if the maritimegedure is chosen, there will be
division of power and function in maritime litigati jurisdiction among states. In
actions in rem, there will be problems of exclusivésdiction of the federal cout? In
China, maritime courts are established in accoelavith the actual distribution of
coastlines and the development of maritime trad#ing up maritime courts in each
coastal city and city with ports like China is r&feBut maritime litigation
jurisdictional area of maritime court in China @ divided by districts. As there are so
many maritime courts in China, positive or passwsflicts of jurisdiction is hard to
avoid when there are many connecting factors. @rdyitime courts in all countries
apply the same jurisdictional principles and obsehe fixed choosing rules, can the
random litigations phenomena be avoided.

(3) Maritime Litigation Jurisdiction Involving Fore ign Elements

In international maritime field, though we work édao unify the maritime justice,
the conflict of maritime litigation jurisdiction wolving foreign elements is still hard to
coordinate. Disputes of the maritime litigationigdiction among countries are real
problems of maritime litigation jurisdiction invahg foreign elements. The maritime
litigation jurisdiction involving foreign elementsdifferent from the domestic
jurisdiction, has almost no laws to accord to. As the solution of problems of
maritime litigation jurisdiction involving foreigelements, we shall firstly fix on a
country having jurisdiction in accordance withléws of procedure and then we know
which court of this country has the right to pamriomaritime litigation jurisdiction.
Therefore, maritime litigation jurisdiction invohg foreign elements is on the basis of

the domestic maritime litigation jurisdiction.

12 Only refers to territorial jurisdiction of maritencases of first instance among maritime courts in
country.

3 As America applies division of powers between fabligovernment and states, county courts reserve
the authority of actions in personam. But claimhwharacteristics of the maritime priority canyobé
exercised by federal court in accordance with tbegaure of actions in rem.

) This kind of structure put more emphasize onteeyri It is not like maritime jurisdiction with the
single structure at the same level which has mibatéal limitations nor has relationship with thenount

of the subject matters.



2.1.2 The Origin and Historical Development of Mariime Litigation Jurisdiction

The emergence of the marine transportation gate toirthe ancient maritime law.
For settlement of the disputes arising from voysgtite special courts applying to
maritime unwritten law appeared. Maritime litigatijurisdiction, after through a long
adjusting process of balance and compromise wéhgémneral litigation jurisdiction,
maritime litigation jurisdiction finally became @rmparatively independent litigation
system. As the trade and transportation have becoore free between countries,
maritime litigation jurisdiction is becoming monecamore international.

As the maritime law is an independent subject ireAcan judicial system, maritime
litigation jurisdiction has gone through a procdssm the independence to the
unification and keeping comparative independérida. America, maritime cases refer
to cases with the constitutional law and the stdaw as its basis of maritime litigation
jurisdiction or choosing maritime litigation juristion from its available jurisdictional
rights in the petition’® Although the maritime litigation and the civiligiation apply to
the same proceeding, the maritime court still hagevurisdiction. The fact makes
maritime litigation jurisdiction an exclusive judlistion that demurrers arising in
accordance with the maritime law only subject te federal court. Especially for
action in rem, American jurisdiction absolutelytfiois any other courts saving the right
in rem for plaintiff. In case of personal litigat® the plaintiff has the right to save the
right to bring the civil litigation in common coart

Maritime courts in Britain have been scrambling fgurisdiction with
common-courts since the date of its establishmenthe Supreme Court Law in 1981

1% Before 1966, every federal district court has wgetthe maritime department to differentiate the
maritime litigation jurisdiction from the other jadictions implementing independent placing magtim
cases on file, entering a case in the records lamegural rules. After 1966, the Federal Civil lcharal
Rules of American District Court made maritime rcigiuniformly apply to the civil litigation and kept
only several special regulations. To distinguishritim@e litigation and civil litigation in charactetic,
litigations in the scope of maritime jurisdictiomedl adopt the litigation form different from geakcivil
litigations. As for maritime claim, declaration application for maritime jurisdiction may be written
the face of the petition. In case there is no slegtiaration, this independent litigation shall et in
accordance with general civil procedures as longhaee is independent reasons of non-maritime
jurisdiction.

18) Grant Gilmore and Charles L. Black are sainteddesfessors of Yale University. The Maritime Law
they wrote together is a typical book comprehehsiaed systematically discussed the history, theory
judicial practice of American maritime laws. Thegtdhthis viewpoint.
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extended maritime litigation jurisdiction of the mtiene court by replacing the
Administrative Law of Justice with new rules, noe tmaritime court in Britain is
subordinated to the supreme court as a brancheo@tleen’s Bench applying to the
common law and the equit{).

Maritime litigation jurisdiction appeared very lat@ China. Before the maritime
court was established in 1984, there is no spewaitime jurisdiction and maritime
causes were tried applying to the same judiciatqmiores and laws as that of the civil
litigation, which had no improvement at all during period that the first group of the
maritime cases were tried. The condition that tieer® substantive law nor procedure
law did not change until the Maritime Law of Chiagapeared in July, 1993,

Although there is much sameness between the meri@w and the civil and
commercial law, the independent system of marititigation jurisdiction has been
established and in a stale condition. The indepw@ddées on the exclusiveness in
certain field and comparatively independent proceediles and moreover, special
court without jury but with a legal judicial groip Common law SystertY) At the
same time, in accordance with the legal rules aundk cegulations, maritime litigation
jurisdiction has made further development.

2.1.3 The Jurisdictional Scope of Maritime Litigaton Jurisdiction

Maritime litigation is a special form of the civitigation. In statute law country,
maritime litigation jurisdictional basis of the ni#ne litigation shall be stipulated in
the constitutional law or in the form of the statlaws, while in countries of the
Common law system, it may be stipulated by lawbeoselected by plaintiff in more
than two basis of maritime litigation jurisdictioNo matter in what kind of system,
maritime litigation jurisdiction must be establidhen the basis of the maritime petition

) What is different from America is, in Britain, nitane litigations can be instituted in both mariém
courtroom and commercial courtroom which jointlyge an independent department.

'8 |n China, division of power concerning generall ditigation jurisdiction between maritime coussd
local courts is across or unclear, though theRulss of Scope of Maritime Jurisdiction by the Supe
Court, 1989. In September, 2001, the supreme dourimplement of the Special Maritime Procedural
Law, reissued the Scope of Jurisdiction of Mariti@@rt on the basis of summarizing the experiefice o
maritime trial and with reference to internatiomailstoms, which strengthened the trial function of
maritime court.

19 Civil procedural rules of Common law system as» ajoing through reform. For example, Woolf
Reform in Britain simplified the civil procedurepwered the litigation cost and changed the
miscellaneous procedures of traditional litigatioles.
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which inevitably emerges in maritime trade acwegti Therefore, in case of
confirmation of the scope of maritime litigatiomgdliction, we should firstly fix on the
category of the maritime trade activities, secorjdyge the scope of the ship and
finally specify the standard of water area.

(1) The Maritime Trade Activities

Theoretically, all the maritime trade activitiesicerning the ship and transportation
shall belong to the scope of maritime litigatiorigdiction, but it is not easy when we
judge a specific activity. There must be a defioitierion to judge whether a maritime
trade activity ruled by the maritime litigation igtfiction®® Several criterions in theory
are as follows:

(@) The Theory of Broad Sense

The Broad Sense supports to enlarge the scoperiihmeditigation jurisdiction and
figures that all disputes of real right and crattaight concerning the maritime
transportation and ship shall belong to the masitidisputes and be in maritime
litigation jurisdictional scope of the maritimeidiation?” Though the fact that the
definition of the maritime factors is not clear nm@gcur in process of the confirmation
of their characteristic and the extent of the “@nmg” is also ambiguous, the dispute
shall be settled in maritime litigation jurisdicta scope of the maritime litigation as
long as it has relationship with ship and marittraesportation.

(b) The Theory of Locality Test

From the aspect of this theory, only litigationgumed by actions of activities
happened in the sea or navigable area are magéses involving maritime elements.
Torts happened in the sea or navigable water &adbbe ruled by maritime litigation
jurisdiction. Contracts obviously containing othearitime elements shall only be
deemed as common contracts in case they are pedamland?

(c) The Theory of Borderline and Separability

If a behavior has some connection with a maritiméée contract, such as a tort

) There are so many connecting factors of marithamet activities involving contract including siggin
place, performance place, locations of subjectargtiocations of property, domicile of both pariénd
locations of representative agency and so on; witelving tort including the place of tort, whettee
result occurred and where infringer and the inggh¢pave domicile and so on; involving ship inclgdin
the place of its port of registry and the placgsgbort of re-transportation and so on.

) American judge Story who tried the case De LoviBait thought that any maritime contract, tort and
personal injury and death shall be in the scopeasitime litigation jurisdiction.

) For example, in the case People’ Ferry Co. v. 8e&s the ship building contract was signed and
performed on land, British court thought it was indhe scope of the maritime jurisdiction.
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happened in the link section between the sea addwahether the critical cases due to
the unclarity shall be in the scope of maritimigdition jurisdiction? From the aspect of
Borderline and Separability, if a behavior is inelegent of the major maritime
obligations or separable, the critical case casdparated from the maritime case, or
they all may be excluded beyond the scope of mmeititigation jurisdiction. On the
contrary, only contracts with the maritime elementdominating status can be in the
scope of maritime litigation jurisdictict?)

In the author’s opinion, the theory of BorderlinedaSeparability is the most
scientific and reasonable in the three theoriedioresd above.

Firstly, the definition of the “maritime cases” by theory of Broad Sense is too
broad and lack of definitude. As for a domestic, & division between the maritime
case and the civil case is not very clear. Whettea$ormer is the special form of the
later one with the “concerning” as the criteridre tinclear definition easily blurs legal
fact. To a certain extent, “Relevancy”’ is just sufficient condition not the necessary
condition of the maritime jurisdictiof?)

Secondly, it is a ridiculous product dominated hmy theory of Locality Test that the
ship building contract is excluded beyond the rimaeitjurisdictional scop& The
performance of the contracts including those coimgi the maritime elements
obviously are usually performed on land as the commontracts. However, torts
having nothing to do with maritime elements fredlyehappened in navigable water
area. Therefore, it is incorrect that we simply theelocation as the basis of maritime
litigation jurisdiction. In addition, it is unilatal that the theory of Locality Test of the
maritime jurisdiction does not include the “ship”.

Thirdly, the theory of Borderline and Separabiétyphasizes the dominating status

%) page 48 of the Maritime Law written by Grant Gibmand Charles L. Black gives such a borderline
case: Awoman fell from the deck when she debdrked the ship, which was thought by the court & th
scope of maritime litigation jurisdiction on thesisathat the deck is part of a ship.

) For example, in America, maritime jurisdictiomyignted to federal court, at the same time it althe
plaintiff to choose between the maritime claim #megeneral civil claim, which shall inevitably urced
unstable situation of maritime jurisdiction.

%) The limitations of this theory comes from Plymo@hle that unless conclusion and performance of
the contract are all at sea, there’s no maritimte wdhich luckily has been amended by special lang
decrees.
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of the maritime elements, for further requiremerit tbe independence and
completeness of the separation of maritime obbdigatirom other obligations. Though
maritime litigation jurisdiction is limited in forprbut its rational and mature attitude
promotes the reasonable expansion. On the contiraly,the things relating to the
carriage of goods by sea are included in the sobparitime litigation jurisdiction, it
certainly will lead to the conflict with generalviti jurisdiction. In regulation of
maritime litigation jurisdiction, laws of some cdres make special stipulations for
maritime litigation jurisdiction different from geral civil jurisdiction stipulation&®
The way that the Scope of Jurisdiction of Mariti@eurt deals with the relationship
between maritime litigation jurisdiction and thenggal civil jurisdiction is consistent
with the theory of Borderline and Separability, @hiestablishes and enlarges the
special jurisdiction of maritime court to the miani cases.

Generally, most of the cases disposed by maritoue are about carriage of goods,
collision and personal injury and death definitelyjurisdiction of maritime court,
while cases not definitely in jurisdiction are ra@nce maritime litigation jurisdiction
is not clear, it shall be confirmed by analysis“Bbrderline and Separability” in
condition of the “relevancy’. For example, the féwat the Scope of Jurisdiction of
Maritime Court of China takes the loan contraconnection with sea carriage into the
special maritime jurisdiction clarifies the inklindpat all loan contracts shall be
included into disputes of creditor’s rights andiliies. However, it is a pity that the
Scope of Jurisdiction of Maritime Court of Chinaedmot indicate cases of polluted
maritime space by source of land as controversynafitime court” Indeed, the
reason of the pollution usually pollutes not onlgritime space but also land and other
environment, but disputes of the maritime polluteomd the land pollution shall be

%) For example, in America, jurisdiction of maritireeurt has formed a quite complete scope including
contractual litigations concerning operation andlise of shipping, tort, accidental death, remutiana

of salvage, application for limited responsibiltf owner of ship and application for returning ship
illegally possessed or arrested and so on.

2 The Understanding and Application on Judicialrretation of Acceptance Scope of Maritime Court
written by Lei Xuhui points out: as for cases ofigmn by source of land, the plaintiff is allowed
choose the court between maritime court and logaple’s court. The cross jurisdiction, which intfac
excludes the case above from the jurisdiction scépearitime court, is not in line with the printgpof
maritime special jurisdiction.
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apart. Plaintiff shall sue separately in maritinogirt and local court, which shall not
incur the consolidated jurisdiction.

(2) The Scope of Ship

Another definite limitation of maritime jurisdictiais that maritime court only deals
with cases concerning ships and goods and perstirein. From the aspect of the
scope of jurisdiction, besides sea boats, shigsrakan inland ships sailing on the
rivers and lake® In Britain, even aircraf?’ and hovercraft can be seemed as ships. In
water commercial activities, ships play differeates in sailing or carriage, but all
aspects indicate that ships are important critsrajudging of maritime jurisdictio??’
Maritime Law of China stipulates the conceptiortha ship, but we should know that
the “ship” mentioned here is different from thepslm maritime jurisdiction. The
former mainly refers to the effectiveness of agian of the substantive law and its
scope is obviously narrower than the later one. dibputes incurred by the small or
inland ship not applying to the maritime law, aittia the scope of maritime litigation
jurisdiction®?

(3) The Standard of Water Area

In history of maritime litigation jurisdiction, theefinition of water area is an
important issue for confirmation of maritime littgan jurisdiction. At the height of
power and splendour, maritime litigation jurisdcticovered all the maritime space
and even rivers. Gradually, it is limited in theudlwater area, while litigations

happened in foreign continent, county area andbham-water area are excluded.

Nowadays, the water area of maritime jurisdictiorAmerica is all navigable area; in

% ships mentioned here include any floating objestion water, but exclude ships engaging in military
or government duties.

#) Refer to the aircraft used at sea.

%) n judicial practice, the ship is regarded asptlisonated main body of action in the damage disput
of collision; the ship is regarded as the objecation in contractual disputes of sale, building eepair;

the ship is the place where the action occurrelisputes concerning personal injury and deathror to

3 Article 3 of the Maritime Law of China stipulatéShip” as referred to in this Code means sea-going
ships and other mobile devices and it does nouideckhips or craft to be used for military or publi
service purposes, weight of less than 20 tons gmssage. The term “ship” as referred to in the
preceding paragraph shall also include ship’satfoh.
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Britain it is still limited in blue water area; amad China it includes sea, costal area,
water area connecting with sea and port water’area.

2.1.4 The Category and Legal Characteristics of Mdime Litigation Jurisdiction
2.1.4.1 The Category of Maritime Litigation Jurisdiction

Maritime litigation jurisdiction includes not ontige grade jurisdiction and territorial
jurisdiction but also its special scope of juriidic and category. Learning and
mastering the category of maritime litigation jdrggion is the basis of the performance
of it.

(1) Special Territorial Jurisdiction

Territorial jurisdiction of civil litigation meanso confirm the court to accept the
special cases in accordance with the place whersuthject matters locate or where the
legal relationships occur, alter or eliminate. itefial jurisdiction of maritime litigation
is a special territorial jurisdictiof)

(a) Limitation of general territorial jurisdiction principle in maritime litigation
jurisdiction

Indeed, general territorial jurisdiction with thangiple of defendant’s domicile is
still the basic jurisdictional principle all ovene world, because it prevents plaintiff
abusing the litigation right and offers facilitie$ defendant the proceedings of
answering the litigation. As the scope of sociabiyd sites of activities expand,
limitations of the principle of “Plaintiff Accommadted To Defendant” are gradually
exposed. Especially in circumstance that the teademaritime issues frequently goes
beyond its domicile and country, the domicile dfledelant often incurs that maritime
litigation jurisdictional court is hard to assoiitmthe adaptability of the case.

(b) The Necessity of Maritime Litigation to Choosehe Territorial Jurisdiction

It is flexible that parties can aim at the featuséslisputes, choose a more proper
court from courts fixed by confirmation of the cewxting factors in accordance with

%) \Water area communicating with sea which is aldecaavigable waters communicating with sea
means ships can sail along the current to inlanidra/iauch as river. Port waters includes harbgodr
anchorage. Water area like this is broad.

*) To a certain extent, connecting factors of masitlitigation jurisdiction is more and more complegh
than that of civil litigation jurisdiction.
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the speciality of maritime litigation. Especialllget connecting factors of maritime
litigation are comparatively plenty and objectiitdés easy to decide the jurisdictional
court® As for international litigations, the circumstaseeentioned above objectively
add optional jurisdictional courts no matter theotty of Converse Consequence
concerning Jurisdictionthe theory of Revisory Analogy concerning Jurisdictor
otherwise stipulations of maritime litigation judistion If maritime litigation
jurisdiction still emphasizes the principle of teeritorial jurisdiction that lays stress on
the relationship between parties and the territiborys easy to lead to conflict of
jurisdiction. Chinese Civil Procedure Law and SakeMaritime Procedure Law have
stipulated that the norm of territorial jurisdigticoncerning maritime jurisdiction may
apply to both domestic maritime litigation and mtgional maritime litigation, which
are mostly consistent with some rules commonlymwieskby international societf)

(2) Jurisdiction over Arrest of Ships

Jurisdiction over arrest of ships is to obtain twag litigation jurisdiction of
maritime disputes through arresting ships, detginjwods or other propery.
Whether the court where the arrest was made mayusdly deservedly obtain the
jurisdiction is not consistent in international isbg

(@) Opinion of Civil Law System

Countries of Civil Law System consider that theestrrof ships is just a way of
security, the court where the arrest was made tabswlutely obtain its Jurisdiction.

*) The special territorial jurisdiction of maritimiéigation can make the party to rationally choos®ag
several jurisdictional courts in accordance with speciality of legal relation of maritime litigati from

the objective need of settlement of disputes. Thatmake the inconvenience arising from the special
territory division of maritime court abate.

*) The theory of Converse Consequence concerningdiition regards the total of the domestic
territorial jurisdiction as the scope of civil gjition jurisdiction involving foreign elements; ttheory of
Revisory Analogy concerning Jurisdiction advoc#bes rules of territorial jurisdiction of domestiwil
litigation can be amended to analogically usedtrnational scope.

%) The Special Maritime Procedural Law of China isresponding to the Specific Regulations on
Maritime Litigation Jurisdiction involving Foreigelements by the Supreme Court of China. And besides
application to the general territorial jurisdictjdnalso applies to special territorial jurisdictiof maritime
litigation home and abroad.

) |n the system of maritime litigation, preservatioeasures such as arrest of ships, detention dédgoo
ships, oil used in ships, supplies and other ptppan be adopted to assure the realization ofltien.

This kind of arrest is for acknowledgement and etiec of future verdict and also the result of the
consideration of “Choosing a Court to Litigate”the party.
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Though domestic laws of each country entitle itsritm@ court to accept the
application for arrest of ships, opinions are d#fé in obtaining maritime litigation
jurisdiction by arrest of ships. Generally, arrestships is deemed to obtain the
guaranty for future execution. For each countrpeets parties’ expressed intention in
rather comprehensive scope, both parties are alldawechoose jurisdictional court
freely and even foreign court are not limited taachn Laws in countries of Civil Law
System usually confirms exclusive jurisdiction oimlyolving estate property right and
actions in rem, so that the chance concerning sixelyurisdiction of the court where
the arrest was made is reduced. Meanwhile, Forum@&mveniens has been widely
accepted by European countries of Civil Law Syst8rherefore, it appears that as
for countries of Civil Law System, it is not exdles of litigation jurisdiction for the
courts carrying out arrest of ships. In circumstaotcompetition and cooperation of
maritime litigation jurisdiction, maritime litigain jurisdictional court is decided by
comparing the state of the closest connection thighcourt and the case. The court
where the arrest was made can not absolutelyeetitid court maritime litigation
jurisdiction.

(b) Opinion of Common Law System

Choosing a court to litigate by arresting shipswith place where the property
locates as its connecting factor. Actions in rensirag out of arresting ships in
accordance with jurisdiction limited in court arednere the property locates are
referred to as jurisdiction over things. In accamawith British law, once defendant
appear in process of action in rem, he is deembdue obeyed the jurisdiction of the
maritime court in Britain. In addition, in Americae court where the arrest was made
can even obtain the jurisdiction over other magtidisputes which have nothing to do
with the arrested property, that's to say, thesgliction of quasi-action in rem. The
object of arrest is to assure judgment can be &e@euth the attached property. But
maritime litigation jurisdiction mentioned above gsadually antiquated, for a court
exercising maritime litigation jurisdiction must ep the rule of Due Process

) |In accordance with this principle, if the courshe other connecting factors except that it isthes
place where the ship is arrested and there isencdiurt more convenient, the court where the taas
made can refuse to exercise its jurisdiction.
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Requirements. Petitions having nothing with theested property in court area are
seemed to violate the criterion of Justice and*®air

(c) Stipulations of International Conventions

The basic attitude in international conventions ceoning maritime litigation
jurisdiction over arrest of ships is to give jurttitn to the court where the arrest is
made, which is a result of harmony and compromide/@ law systems. The Arrest
Convention of 1952 stipulates that the court whee arrest is made only have
jurisdiction over some specific cases and set apstandards for them: the first one is
that the court where the arrest is made shall legad connecting factors with these
cases; the second one is that the country wherartkst is made give the court
jurisdiction in accordance with its domestic fBut the Arrest Convention of 1999
abolished the above two limitations stipulatingttlealy effective jurisdictional
agreement between two parties can deny the juitsaliover arrest of shigd If the
court where the arrest is made obtain the subgajprisdiction, it is safe for the
execution of the judgment and if the court wheee dhrest is made is excluded, the
case shall be transferred to a court having jatisth and specially states that this
security is advanced to assure the execution gijedt with effective guaranté@.
Therefore, as for jurisdiction over arrest of sh@sen there are tit for tat stipulations in
Civil Law System and Common Law System, it is simgwvthe unification and
common in practice by the coordination of inteimrai conventions

(d) Stipulations in China

The Special Maritime Procedure Law of China stifmdahat if jurisdiction over
arrest of ships is competitive and cooperating yutisdiction of other courts having

*) |n accordance with article 5 and 14 of the AmemutroéConstitution of the U.S.A., as for jurisdast]

the rule of Due Process Requirements asks the woudnly to have the jurisdiction over the civdlse
involving foreign elements but also to give deferida proper, reasonable and sufficient chance to be
notified and to defend himself.

0 See: article 7 of the Arrest Convention of 198#jal connecting factors includes that plaintiff has
habitual residence and main business place atléite pvhere the ship was arrested; maritime claim
occurred at the place where the ship was arretfted;laim has relationship with the voyage of ship
which is arrested; the claim resulted from shifisioh, salvage, ship mortgage and pledge and so on

) Clause 1 of article 7 in the Arrest Conventiori @99 stipulates: “The Courts of the State in wiainh
arrest has been effected or security provided tairolthe release of the ship shall have jurisdictm
determine the case upon its merits, unless theepaslidly agree to submit the dispute to a thatoof
another State which accepts jurisdiction, or tdtration.”.

“2 Clause 2 of article 21 the Hamburg Rules stipsittite transfer of this kind of litigation and wantsa
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jurisdiction, both parties have optional rigfit. As arbitration agreement and
jurisdictional agreement are preferential, maritifigation jurisdiction over arrest of
ships is not exclusive. By contrast, security ofitimae claim in the Special Maritime
Procedure Law shows particularity different froomeel property preservation. The
Civil Procedure Law of China and its judicial irgestation make definite confirmation
that where the court taking attachment of progasetgre the institution of an action has
jurisdiction®? Therefore, the jurisdiction of the court takingaehment of property
before the institution of an action shall follovetgeneral principles of jurisdiction and
place where the attachment of property beforernt@ution of an action is taken is not
necessarily an effective origin of an incident ocamnecting factor comprising of
jurisdiction, which usually brings about difficuliyy application to clauses due to
different stipulations in the Special Maritime Redare Law and Civil Procedural Law.
Besides arrest of ships, application for presesmatf maritime also includes detaining
goods, freezing funds and sealing up property aners In accordance with the
Special Maritime Procedure Law of China, after theritime court takes any
preservation measures on the basis of the pelijianaritime petitioner, the court will
definitely obtain the substantive jurisdiction asd as there is no arbitration agreement
or jurisdiction agreement between parties. Buicitoedance with the Civil Procedural
Law of China, preservation court is unlikely to Basubstantive jurisdiction. Even
preservation measures stipulated in those two #aeve full accord, it is still possible
to reach different conclusions only because oéréfice between the maritime petition
and non-maritime petitiof?) In addition, in case there is competition and eoaion

“3 Article 19 of the Special Maritime Procedural LafvChina stipulates: Where the relevant maritime
dispute enters into litigation or arbitration prdeee after execution of the maritime preservattbe,
party may bring an action relating to the mariticl@m to the maritime court which has taken mastim
claim preservation or other maritime courts haymggdiction over it, with the exception of signinfja
litigation jurisdiction agreement or an arbitrategreement between the parties.

“) Clause 2 of article 31 in the Comment on Applarato Civil Procedural Law of China by the supreme
court stipulates: “After the court adopts attachinarproperty before the institution of an actidrthe
applicant takes an action, he may bring on it & ¢burt adopting attachment of property before the
institution of an action or other court having gdiiction.”. Judicial interpretation by the suprecoeirt in
1998 explained this clause as follows: The courptidg attachment of property before the institutid

an action shall accept the case; in case it hagrigdiction, it shall transfer all materials ofathment of
property before the institution of an action to¢bert having jurisdiction.”.

) |n other words, Chinese law has given more braat saiperior rights and conditions to maritime
claims than to general civil creditor’s rightsdties not conform to the basic principle of juriidic that

in case there’s not any other connecting factaxsdsn the place of property preservation and disjpiog
party still may choose this court to institute atice.
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in the court where the arrest is made and othats;alomestic civil procedures and
foreign-related civil procedures are still differeBo is the maritime litigation. The
characteristics of domestic civil procedures arobows: Firstly, the court where the
arrest is made has jurisdiction in substantiat8@gtondly, the substantive jurisdiction is
binding on maritime litigation jurisdiction agreenteand arbitration agreement;
Thirdly, in case of the competition and cooperatibjurisdiction, it shall comply with
the parallel principle “the court which firstly gled on file govern the case and the
court later placed on file should transfer the dhsecourt where the case is firstly
placed on file”. As for international litigationspurts of China will never abandon
maritime litigation jurisdiction arising from dontislaws:*®

(3) Agreement Jurisdiction

Agreement jurisdiction, also known as acceptallediction, is a universal problem
of civil and commercial litigations in each counttyneans that jurisdiction decided by
both parties through consultation, showing theiggirautonomy. In broad sense, the
agreement jurisdiction includes agreement litigatipirisdiction and agreement
arbitration jurisdictiol” The particularity of the agreement jurisdictionnivaritime
litigations usually shows in jurisdiction clausesthe bill of lading which sometimes
arrange maritime litigation jurisdictional courtdarsometimes stipulate arbitration
clauses. Generally, arbitration clauses shownlglead definitely are effective. As for
litigation jurisdiction, stipulations in each copntre so strict that once a court fix on
maritime litigation jurisdiction of a case, it shalot abandon maritime litigation
jurisdiction unless special reasons.

(&) The Sameness of Maritime Agreement Jurisdictioand General Agreement
Jurisdiction

(1) The sameness of the principle

The agreement jurisdiction must conform to two dok: firstly, the content of the

“®) Article 306 of the Comment on Application to thiwiProcedural Law of China stipulates: “As for a
case that can be ruled by both foreign court andeGtourt, if one party brings on the litigatiorfaneign
court while the other in Chinese court, the appiboathat foreign court or the party applies foople’s
court to admit and execute the judgment and awaatli 1sot be allowed after the judgment of Chinese
court, unless otherwise stipulated by the inteonaticonvention acceded to or signed by both gdttie

N From laws of each country and developmental tenydatpresent, compared with agreement litigation
jurisdiction, effectiveness of the agreement aatidn jurisdiction has been accepted more geneaatly

is strongly backed by the New York Arbitration Cention in 1958.
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it must be shown in written form; secondly, it ¢caot violate the exclusive jurisdiction
and grade jurisdiction. These conditions compuagdsnitations to maritime litigation
jurisdiction with public policy as its last conditi.

(i1) The sameness of the effectiveness

As the agreement jurisdiction has attributes ofreat) it can exclude the other legal
jurisdictions?® Jurisdictional court confirmed by the agreemenisgliction is only and
exclusive and its effectiveness is prior to thalggrisdiction. Agreement jurisdiction
choosing more than two jurisdictional courts isl anld void. Clauses stipulating that
disputes shall be governed by specific courts Hemigation effectiveness which
exclude all other jurisdictional actions. Thougle teffectiveness of the agreement
jurisdiction are generally affirmed by all countrien case a party chooses a court
which is not the agreed one to litigate and therotiarty does not raise an objection,
unconditionally answers the litigation or brings cgunterclaim in the same court,
these actions show that both parties give impl@asent or ratification to the new
court and a new agreement have been reached witbritiinal automatically invalid.
Whether the court shall stop the procedure dependshe discretion of it. The
corresponding court rarely stop the procedureaotjue?

(iii) The sameness of the choosing objective

The objective that the agreement jurisdiction aflgparties to choose maritime
litigation jurisdictional court is to make the cburaving no jurisdiction or having
uncertain jurisdiction to have it due to their agnent. Once parties confirm the court
by agreement, the procedural law shall be decideidhwmay effect the applicable
rules. No matter the agreement jurisdiction of timae litigation or general civil
litigation, they all have this objective.

“® Generally speaking, the exclusion of agreemeisdiation is acquiescent, though sometimes there is
agreement jurisdiction with non-exclusion whicloak the agreement to choose the court to instliete
action and does not forbid the other courts’ lggasdiction. As breach of contract is allowed e t
agreement, the action of choice will make the ages lose the meaning of conclusion and performance
Therefore, agreement jurisdiction with nhon-exclanggcontract with uncertain performance. Excegt th

it adds a new connecting factor to the jurisdiGtityere is not any actual meaning of it and notugho
need in academic research.

) Courts in China usually do not voluntarily examihe jurisdictional clauses, for prior to the eafion

of the defending period of defendant, the courtrm@rmake sure whether both parties will reachva ne
jurisdictional agreement or change the originatagrent by action.
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(b) Difference between Maritime Agreement Jurisdidbn and General
Agreement Jurisdiction

Most of maritime litigation jurisdictional agreenteaim at disputes under contract,
but there is also the possibility that disputestbér characteristics are agreed to litigate
in some court after it happen®dAs for tort, sometimes both parties negotiate to
choose a jurisdiction court that they all trusemathe dispute happens, but it may be
confirmed invalid as each country may interfere tibit, especially the agreement
trying to exempt or abate the legal responsiilitihe party.

(1) Difference in choosing scope

Parties of general civil disputes can just negotia¢ jurisdiction in legal connecting
factors®” But this agreement is not the complete agreemangdiction which
sometimes are referred to as choosing jurisdickianvever, the agreement jurisdiction
of maritime is broad in the scope of choice as &g does not violate the principle of
the agreement jurisdictiof. For example, the court appointed in jurisdictiuses of
B/L has nothing to do with connecting factors af tasé> But choosing a court to
litigate in free scope does not mean completeden, for the agreement jurisdiction
of maritime litigation is also limited by the valiglfactors.

(i1) Difference in form of expression

Agreement concerning jurisdiction between parties/ he named or implied in

form and it also can be independent of the contraloe a special clause attached to the

%) Each country and international legislations gelyeaamit the effectiveness of jurisdictional agrest.
No matter the jurisdictional agreement is exclusiv@ot exclusive, they all shall exclude jurisgictof
other courts.

) For example, Article 24 of the Civil ProceduralvLaf China shows five different kinds of
jurisdictional courts and the party can only choose to institute an action. Article 244 of the iCiv
Procedural Law of China stipulates that as forudespof contract or property involving foreign etts,
the party can choose jurisdictional court havingualcconnection with disputes. This kind of choice
actually can be made only in several legal cobeshiave connecting factors. Agreement jurisdiatizm
not be made beyond this scope.

%2 Article 8 of the Special Procedural Law of Chimaaks the limitation that the court must have actua
connections with the dispute, which gives full tighd freedom to the party to choose jurisdicticoairt

by agreement.

%9 Agreement Jurisdiction of Maritime Procedural Lewitten by Cheng Huiming and Li Zhangjun
points out that parties of a maritime dispute dawose jurisdictional court without objective cortimts
with the dispute.
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contract. Maritime litigation jurisdiction clausé B/L, as the representative one of the
agreement jurisdiction of maritime, has speciahfaf expression by comparison with
general civil litigations. B/L is issued by the war or the agent and not signed by the
shipper. Validity of maritime litigation jurisdicth clause depends on whether the B/L
comprises of part of the content of contractuatiehship and whether the contractual
relationship is restricted by the B/L includingjisisdiction clause¥” Furthermore, if
the consignee brings up claim to the carrier apthé of discharge and as long as the
consignee validly adopts all the rights and ohiliget of the shipper, the consignee
shall correspondingly adopt the obvious jurisdictdauses to make it produce the

validity of resistance to the holder of BR.

2.1.4.2 The Legal Characteristics of maritime litigqtion jurisdiction

The legal characteristics of maritime litigatiomigdiction can be represented in the
relationships of the following conceptions.

(1) Administration and Jurisdiction

Administration is the power or qualification of dmmation of some organization to
handle some issues. Courts and judiciaries are omampetent authority to handle
litigation issues, while the other organizationwéha@o such power called judicial
administrative power. In civil litigations, jurisdion is the division and extent of power
of courts at all or different levels or at the sdewels to accept civil cases and decide
the dispute shall be settled in which court. Asnfaritime jurisdiction, administration
is not only the division of the power of maritimeuct and other non-judicial
organizations but also the division and power faritime courts and general courts of

specific cases in maritime petition. Therefore, thesion of jurisdictional cases

) In the contract of carriage of goods by seaobilhding is a standard document made by the canrie
his agent including choice of law and agreemerjuiiddiction which are usually written in tiny and
ultrafine characters on the back of the bill ofrigd

%) The signing format of this agreement and the teesie arising from breaking the effectiveness
between the parties to the third party are usumdlypossessed by general agreement jurisdictiom. Th
speciality has relationship with the circulatiortiw# bill of lading.
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between maritime courts and general local courtthés administrative power of
maritime courts to local courts. On this basis,itina courts among all countries and
even maritime courts in a country refer to the |mwis on specific jurisdictiorf’

(2) Special Jurisdiction and Exclusive Jurisdiction

The special jurisdiction, just as implied in themeg is mentioned comparatively to
the jurisdiction of the special court. For exampteyitime courts and railway courts of
all countries have the jurisdiction of special sastich shows the specialization of the
category of courts and particularity of the catggurcases. It is the special jurisdiction
of courts. However, the exclusive jurisdiction emmghes the compulsion in territory,
and each country usually compulsively stipulatest ttourts have the exclusive
jurisdiction over cases with special charactesstiwolving states and social order.

(@) Maritime litigation jurisdiction have characteristics of the special
jurisdiction

Generally, maritime courts is incompatible in tlweme of acceptance with local
courts, which means that they have exclusive ctarstic. Countries in which the
maritime cases are under special jurisdiction, e#ls the objective setting up the
organization if they do not clearly stipulate theome of acceptance. Even some
countries not setting up maritime courts separatddp show certain exclusive
characteristics to maritime litigation jurisdictioh But there is an exception that
maritime litigation jurisdiction still applies taibes of general jurisdiction and allows
parties to make valid agreement among maritimetsaurspecial courts. The courts
have right to order the case to the other courtecaordance with power when cases

applying the special jurisdiction have exceptiam@umstances.

%) For example, maritime arbitration is not under jtivésdiction of maritime court but the arbitration
institution; the dispute concerning technical cacttris under the jurisdiction of general court the
maritime court; the maritime court can govern tfaitime bill of lading dispute while the local cbuan
not.

*) For example, in America, maritime litigation immés under the jurisdiction of the federal court the
plaintiff can reserve the right to choose a judsdnal court. In France, as there is a diversiiedrt
system, commercial court has the exclusive righttthe maritime case.
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(b) Maritime litigation jurisdiction includes the e xclusive jurisdiction

Maritime litigation jurisdiction, just as all litagion jurisdictions shall stipulate the
exclusive jurisdiction in some certain fields, afeay include clauses concerning the
exclusive jurisdiction of maritime which usuallydes on the territorial jurisdiction and
lays stress on the territorial supremacy. As fa tharitime jurisdiction involving
foreign elements, it especially lays stress on ekelusive jurisdiction of specific
domestic courts. Any other courts inside or outigecountry have no right to rule and
both parties are not allowed to change maritimgation jurisdictional principle by
agreementt’

(3) The agreement jurisdiction and the alternativgurisdiction

What maritime litigation jurisdiction is differefitom general jurisdictions is that it
breaks through the limitation that the court simaVe actual connections with the
dispute and it give full rights and freedom to jeartto choose maritime litigation
jurisdictional court by agreement, which is onetloé important characteristic of
maritime litigation jurisdiction’”) What the agreement jurisdiction differs from the
alternative jurisdiction are as follows: firstlyn icharacteristic, the agreement
jurisdiction is the conventional jurisdiction anéyrchange the legal jurisdiction, while
the alternative jurisdiction is the legal juriséhet; secondly, in the requirement of
format, the agreement jurisdiction usually asks \igitten agreement, while the
alternative jurisdiction may depend on the pldistifill; thirdly, in the scope of choice,
the agreement jurisdiction can be freely choserlgwhe alternative jurisdiction can

only be chosen in the scope of legal jurisdictiamainecting factors.

% Article 7 of the Maritime Procedural Law of Chistipulates that the dispute over harbour operations
the dispute over pollution damage and the dispug a performance of a maritime exploration and
development contract shall be exclusively undejutisdiction of the place where the habour is teda
the place where oil pollution occurred and the glabere the contract is performed. Foreign conegll
court and even other maritime court do not hansdiation.

%) Regulations of territorial jurisdiction in maritenitigation give the broad jurisdiction to marigéroourt,
and the “choosing a court to litigate” that thetypaan choose among all the connecting factorbées
broadly admitted by international conventions aratitime litigation laws of each country. Meanwhile,
the more freedom is that the party can agree guitisdictional court relatively unlimited.
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2.2 Maritime Litigation Jurisdiction Involving Fore ign Elements

Maritime litigation jurisdiction involving foreigelements refers to the division and
extent of power of some maritime cases made by@agttry. In international society,
the principal of litigation jurisdiction involvingoreign elements is the specific
maritime court of each country, court having rightperform the maritime litigation
jurisdiction or some international judicial orgaatibns such as European CdSt.
Jurisdiction is meaningful to the application ofvé&a In process of determining the
jurisdiction, there are two questions concerning tixcognition of the performance
basis. The first one is to confirm a country havimg right to perform the jurisdiction
through confirmation of the conflict rules of mame litigation jurisdiction. The
second one is after the confirmation of the judsoinal country, to further confirm the
domestic court of which kind, which level and whahce has the right to perform the
jurisdiction in accordance with some principlesy@ritime litigation jurisdiction. The
legal meaning of rules concerning maritime litigatijurisdiction involving foreign
elements includes the following contents:

(1) Rules of Litigation Jurisdiction Are Indirect Rules

Rules of litigation jurisdiction as legal rules lude presumption, direction and
conclusion from the logical aspect of legal rifésExcept that the presumption
stipulates clearly on the scope of applicationyése parts just introduce the conclusion
to another structure and do not directly stiputhte substantive contents. Therefore,
except that sometimes the clear and specific jatisdal agreement makes the

jurisdictional court specific and special, laws afy country has never directly

%) |nternational maritime litigation jurisdiction wfi is also called maritime litigation jurisdiction
involving foreign elements in domestic country he fpower or quality of a maritime court to handle
maritime cases involving foreign elements. Lotgudfcial practice show that a country usually egdar
the jurisdiction of its maritime courts and limike jurisdiction of foreign maritime courts by appf to

its own procedural law.

) Take “ jurisdictional court of disputes concerniregl estate is the court of the place where the re
estate is located” as an example. Disputes comcereal estate are presumption showing the oljatt t
the regulation applies to; the jurisdictional canjicts the regulation showing that the conclusibthe
act is the court of the place where real estalecated. And court of the place where the reatessa
located shall be confirmed in specific cases thnazkgice or identification.
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appointed jurisdiction of some specific court. Rul# litigation jurisdiction as legal
rules are indirect rules.

(2) Rules of Litigation Jurisdiction Are Conflict Rules

The indirection of rules of litigation jurisdictioshows the similarity with conflict
rules of private international laws, reflectingtime aspect of the same objective of the
conclusion of the rul€¥) both belonging to the indirect rul®)ack of predictability
and definitioi¥ and the similar structuf®.

(3) Principle That the Procedure Shall Follow Lex Bri Supplements with

Litigation Jurisdiction

As for the viewpoint that rules of litigation judistion are not conflict rules,
Goldshmidt has made detailed presentation that th@nly one conflict rule in aspects
of rules of litigation jurisdiction, namely, in @of dispute arising from litigation
jurisdiction, it shall apply to Lex Foff’ Indeed, the principle that procedure following
Lex Fori applies to any procedures concerningditan jurisdiction and way of
litigation etc, but it does not contradict with thiaracteristic of conflict rules of
litigation jurisdiction. Lex Fori only refers to egpfic procedural rules involving
jurisdiction, namely, domestic procedural ruledlitiation. When a domestic court
decides to accept or refuse the jurisdiction ofesaivil and commercial case involving
foreign elements, it shall apply to Lex Fori. Wherdomestic court determines its
jurisdiction, it will only be restricted on the destic rules of jurisdiction. In case it
shall accept the jurisdiction of domestic courtactordance with domestic rules of
jurisdiction, it may confirm the jurisdiction of dwestic court without considering the
stipulations on rules of foreign jurisdiction. Gretcontrary, in case it shall accept the
jurisdiction of foreign court in accordance wittethules of domestic jurisdiction, it
may repudiate the jurisdiction of domestic courtanfirm the jurisdiction of foreign

62 Conflict rules of private international laws setdonflicts among substantive laws and regulations,
while rules of litigation jurisdiction settle judi&tional conflicts among courts.

&) Conflict rules of private international laws a®t rules concerning substantive rights and obbgati
and rules of litigation jurisdiction are about sit®ncerning procedural rights and obligations.

&) Conflict rules of private international laws iretitly inject substantive applicable laws, and rates
litigation jurisdiction have stipulations concemirecognition of connecting factors.

%) Both of conflict rules of private internationalis and rules of litigation jurisdiction include pen
attribution and relating terms.

%) See: Goldshmidt, Philosophy and System of thesiinternational Law, recording Retrospection and
Criticism of the International Private Law, 1995682.
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court. Even the domestic court has confirmed ita pwisdiction; it also may apply to
foreign substantive lafi?

2.2.1 Fact Basis of Performance of Maritime Litigabn Jurisdiction Involving
Foreign Elements

Maritime litigation jurisdiction has the same pobsgy and reality of conflict in both
inside and outside of the territory as common ditigation jurisdiction. Objective
conflicts of maritime litigation jurisdiction inveing foreign elements in each country
can not be eliminated or cleared until on the baksome objective facts and legal
rules.

(1) Territorial Principle

Territorial principle refers to the rule that conis the jurisdiction of domestic courts
over maritime litigation involving foreign elementa accordance with relevant
connections between the party or issue of maritiepute and domestic territorial,
which is the most important jurisdictional rule @ller the world. The territorial factors
of territorial principle include the domicile of pia@s especially the domicile of the
defendant, the place where the infringing act ismrodted, place of signing or
performance of the contract, the place where thpsumatter is located and the place
where the ship is arrested or where the guarasteeovided® As the territorial
principle emphasizes that a country has the teaiitsovereignty to people and issues
inside its territory and reflects the national seignty of a country to a certain extent, a

) Take “ jurisdictional court of disputes concernirgl estate is the court of the place where the re
estate is located” as an example. Domestic cotgta@ absolutely courts having jurisdiction and th
court having jurisdiction is the court where resthie is located. The place where real estateassd and
putting more emphasis on the connection betweenanrd facts and territory is objective and decidive
dose not absolutely refer to the place of domestirt.

%) For example, in International Convention on CerRilles concerning Civil Jurisdiction in Matters of
Collision in 1952, an action for collision occugibetween seagoing vessels, or between seagoisg ves
and inland navigation craft, can only be introducejieither before the court where the defendasitits
habitual residence or a place of business; (betore the court of the place where the arrest bas b
effected of the defendant ship or of any other &elonging to the defendant which can be lawfully
arrested, or where the arrest could have beertexffand bail or other security has been furnisfwayr
before the court of the place of collision when dbéision has occurred within the limits of a portin
inland waters. There’s also another example thatractual litigation is generally governed by tloait

of the place where the contract is performed aresigAs for disputes concerning international ageriof
goods by sea, it is general that port of loadingast of unloading even port of transfer is deemgthe
place where the contract was performed.
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country generally will not give up the jurisdictievhen it discovers that the maritime
dispute involving foreign elements has the factisoadove. However, the great

movability of seagoing ships all over the worlddgdo frequent changes to the factors
mentioned above. The facts that litigation or itigesion and testimony after collision

leads to disadvantage to the plaintiff; the semaradf the ownership and right of

operation leads to no substantive connections ketvtlee ship and the registered
country and the defendant has no definite wheregaboiuand fixed residence or

escaped after the dispute all may make the tgrricme the connecting function to

maritime litigation jurisdiction.

(2) Personal Principle

Personal jurisdiction refers to the rule that aomdi the jurisdiction of the domestic
court over maritime litigation in accordance witle trelationship of administrative
subordinatiort® Connecting factors of personal principle are nyainé nationality of
parties, but in maritime litigation, they also undé port of registry which is an
exclusive factor. In litigation involving identitypersonal principle has decisive
meaning, while in maritime litigation, it is disaiageous to equally protect the equal
interests of both parties nor eliminate the confic maritime litigation jurisdiction
involving foreign elements, for the foreign party wsually discriminated in the
procedure. However, we must accept that in castethi®ry does not work, maritime
litigation jurisdiction can only be determined Wyetship nationality. For example,
territory completely loses the meaning in the caseerning the individual on the ship
or ship sailing at open sea.

The fact basis for confirmation of maritime litigat jurisdiction involving foreign
elements also includes the fact of parties’ agreem jurisdiction. It is impossible for
any legislator to depend on only one principle. 8iammes they will adopt two or more
principles. Jurisdictional court must have contagth the fact and even the minimum
contacts also emphasizes the objective of the asnta

%) |n accordance with principle of the personalitymestic courts shall have jurisdiction over thealis
as long as one of its parties is domestic nati@mghnization or ship, no matter whether it ocaliire
domestic territory or not.
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2.2.2 Legislative Authority of Performance of Mariime Litigation Jurisdiction
Involving Foreign Elements

The legislative authorities of international civilirisdiction are international
conventions and domestic legislatidfis.In the field of maritime litigation,
international conventions concerning jurisdictian few but the establishment of
maritime litigation jurisdiction is much more congatted than the general
jurisdictional questions. Therefore, when peoplal@shed proper maritime courts,
they also set up the specific jurisdictional pites of private international law of
maritime in addition to the general jurisdictiopainciples such as action in rem and
jurisdiction of arrest of ships and so on whichénbeen to international conventions in
the field of maritime litigatioi® When a country confirms the maritime litigation
jurisdiction involving foreign elements, it willrétly check whether there are clauses
concerning the dispute in laws or not. If there @revill apply them directly and if
there are not, it will apply to relevant rules ohakstic maritime litigation jurisdiction
by analogy® International conventions concerning maritimeydition jurisdiction can
also be the basis. For example, though China lesled to only a few international
maritime conventions, it has adopted the disufatiof them when making the
procedural rules and referred to the internatiocahventions with reserve in
accordance with the national situation.

2.2.3 Reasons for Conflicts of Maritime LitigationJurisdiction Involving Foreign

Elements
As the jurisdiction refers to judicial sovereigatfya country, conflicts of jurisdiction
has not been relieved by the uniform tendencyeiriternational laws. In the field of

) |nternational conventions concerning jurisdictmrer civil cases include Bustamante Code in 1928,
Convention on Choice of Court by Agreement in 196&nvention on Jurisdiction and Enforcement of
Judgment concerning Civil and Commercial Matters968 and Convention on Jurisdiction and Foreign
Judgment concerning Civil and Commercial Matters3d89 (Draft).

™ These jurisdictional principles of internationadnitime litigation came from legislations and pieet

of maritime litigation of each country especiahat of Common Law System with long history and
developed theory which established special rulesasitime litigation jurisdiction.

2 Therefore, when a court executes the jurisdiatibimternational maritime litigation, it may andnca
only, in circumstance of no expressed regulationaccord with, apply to domestic rules concerning
maritime cases of domestic procedure law by analogy
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the maritime litigation jurisdiction involving foign elements, the establishment of it
becomes more difficult than the general jurisditiitue to the greatly connatural risk
of the sea and the movability of ships. Internati@monventions or treaties on maritime
jurisdiction involving foreign elements are few amadny maritime disputes involving
jurisdiction can not be settled by relevant juetidnal principles. In addition, objective
connecting factors of maritime legal relationsrae than that of civil legal relations.
All the reasons mentioned above show that jurisaliat issues in the field of maritime
private international law is a more severe and iapb question.

Conflicts of jurisdiction may arises from differanews of different countries, result
of choice by parties among several courts that bameecting factors of jurisdiction or
result of exclusion of the jurisdiction disadvamags to the protection of national
interests. In conclusion, as long as maritimedittan jurisdiction is not definite, the
conflicts of it can not be avoided.

(1) Conflict of Exclusive Jurisdiction and Reasonsf It

When a country decides which kind of legal relatishall be under its jurisdiction,
it mainly considers the actual interests in legahtrons. Each country has put
important legal relations concerning politics, emoy under its exclusive jurisdiction
unconditionally and refuses to accept the jurigahicover this kind of maritime cases
involving foreign elements of courts of other coigst™ So does maritime exclusive
jurisdiction. As the monopolization and exclusidnnaaritime exclusive jurisdiction,
conflict of jurisdiction will arise when one party both parties bring on the litigation
over the same maritime case in courts of more tivarcountries or regions and they
all advocate the jurisdictiof

(2) Conflict of Competitive Jurisdiction and Reasos of It
Competitive jurisdiction means that when a couignadvocating its jurisdiction

™ In accordance with the characteristics of differsases, international maritime litigation jurigitio
involving foreign elements can be classified intalesive jurisdiction, competitive jurisdiction and
excluded jurisdiction.

™ That's to say, national jurisdictional rules areldépendent with each other. National exclusive
jurisdiction of maritime litigation is not absoliytgespected by other countries, unless other desrdre
willing to give up their own jurisdiction in prengisof non-exclusive jurisdiction. The general bésis
confirmation of exclusive jurisdiction is the plaadere the subject matter of the case is located. F
example, Special Maritime Procedure Law of Chilgukites that a litigation brought on a disputerove
harbor operations shall be under the jurisdictibthe maritime court of the place where the haibor
located. However, the place where the subject miattlocated is not absolutely the place where the
property to be executed in judgment is located.eCmnship caused damage to harbor authorities in its
operations, judgment made by the maritime courtrevtiee harbor is located still needs to be receghiz
and executed by the country where the ship is ddcarherefore, conflict of maritime exclusive
jurisdiction is both the direct conflict of jurision and conflict of recognition and executionuafgment.
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over some case, it shall not repudiate the jutisdiof other countries. The plaintiff
has the right to choose a court to bring on lillgaamong those having jurisdiction in
accordance with laws. In the progress of marititigation involving foreign elements,
except for several kinds of cases under excluangdjction, the plaintiff may choose a
court to bring on litigation over all most all cagenong several courts having the same
jurisdiction, which makes the court obtain thegdiction. The reasons for conflict are
as follows: on the one hand, jurisdictional rules different in each country; on the
other hand, even in one country, there’'s still choas for some non-exclusive
jurisdictions which may result in the choice ofigdiction. When the flexibility and
extension of maritime litigation jurisdiction inwahg foreign elements give the
common jurisdiction over the same case to coursgwédral countries, they also lead to
the conflict of maritime litigation jurisdiction e severe than that of the general
jurisdiction”®

(3) Negative Conflict of Jurisdiction

Compared with the exclusive jurisdiction, a countyl exclude the jurisdiction
over legal relations having little relationship hwihational interests. The excluded
jurisdiction is easy to lead to negative conflittjurisdiction which rarely exists in
maritime litigation jurisdictiof® When the jurisdiction excluded by a country i jus
the jurisdiction that another country is strivimg, there will not be negative conflict of
jurisdiction. Therefore, the excluded jurisdictidrereto is completely excluded.
Jurisdiction just excluded by one country can noidpce negative conflict of
jurisdiction.

2.2.4 Principles and Ways of Solving the Conflictof Maritime Litigation
Jurisdiction Involving Foreign Elements
Through comparison and analogy to the conflict afiime litigation jurisdiction

™ For example, as the acceptance of scope andigtiosal rules of maritime courts in China are lofoa
maritime courts in China shall have jurisdictiorepvlitigation brought in accordance with princige
territory, principle of the personality or presemweasures as long as the maritime dispute hasncerta
relationships with China. Regulations concerning dlrisdiction in international conventions are als
broad. For example, Hamburg Rules in 1978 stipaildizt the plaintiff is entitled to initiate adjéition in
the place where the defendant has domicile, wheredntract is signed, where the loading or unfeadi
port is located, where the transfer port is locatatiwhere the ship is arrested or the secunitsoidded.

® 1sn't is a wise behavior for a party to settle itirae disputes by choosing a court whose profeasion
level is widely respected or a court neutral iritjgsl Rules of the Jurisdiction all over the wagkeherally
do not have expressed regulations concerning éxalo$ jurisdiction, and the court rarely refusests
trust from parties.
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involving foreign elements, we will find that thendamental reason for the conflicts of
maritime litigation jurisdiction is that each cogyntries their best to enlarge the scope
of domestic jurisdiction for the principle of nata sovereignty. The important status
in private international law of jurisdictional issimakes people conclude that striving
for jurisdiction is to protect the sovereignty. Tigh each effective execution of
jurisdiction shall affect the rights and interestpeople, there’s no inevitable causality
between the judicial jurisdiction and applicatioh law. The court obtaining the
jurisdiction is not necessary to apply to the sarfiste law of the place where the court
is located when handling the case. Jurisdictiomiasrof Common Law System have
the principle of effectiveness and the principlevofuntary submission as its main
principle and litigations of Common Law System @gessified into action in rem and
action in personam. Since the middle ages, Brifisnl Procedure Law has given
decisive meaning to the place of the service ofrsans that the British court shall
obtain the jurisdiction over action in personanoag as the defendant is in Britain and
has served the litigious documents in ways stipdldty laws.” America has been
pursuing long-arm jurisdiction over people or compautside the territory that the
court shall have jurisdiction as long as the platere the court is located has the
minimum contacts with the case. Such extensivediation will inevitably leads to the
conflict of jurisdiction among countries. And it ¥gorthless and unpractical if the
judgment of the court can not get the assistammr®a dther countries nor be executed
after the court gets the jurisdiction. Graduallgpple realize that it is not enough to
obtain jurisdiction. Difficulty of execution leads the self-discipline of jurisdiction and
the effective jurisdiction theory of realism. Catigg such America and Britain began
to make all kinds of restrictions to the jurisdetiinvolving foreign elements, the most
elegant way is the application of the principléofum Non Convenier& In America,
there are not only restrictions such as propergola@ of jurisdiction involving foreign
elements but also principle of balance of interestmely, the execution of jurisdiction
outside the territory shall consider the internmalacomity and fairness.

The settlement of the objective conflict of margititigation jurisdiction involving

 British laws stipulate that, as for maritime actio rem, the British court shall have jurisdictaslong
as the order for initiation of a litigation is sedvbased on the British res or in a proper wagodisn't
matter that the res left Britain after the service.

™ In case of Atlantic Star in 1971, British courpepved the application bought by defendant to tstay
started litigation. Since then, it is possible aadier to apply for staying the started litigatiorBritish
court.
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foreign elements shall put emphasis on the reramvadf theory and practice of
jurisdiction in each country. Countries all ovee tworld can relieve the conflict of
maritime litigation jurisdiction to the greatesttemxt by adopting self-discipline of
jurisdiction and international comity in accordaneéh the principle of national
sovereignty.

(1) Measures on Legislation

(a) Constitute the Generally Accepted JurisdictioneRules

In system of maritime litigation, some jurisdictiprinciples has been followed for
a long time and gradually formed customs such a®sihg a court to bring on
litigation, arrest of ships and substantive judsdh and so on. Countries all over the
world shall improve the domestic legislation throudrawing lessons from the
advanced experiences of international riies.

(b) Constitute the Restrictions on Execution of Maitime Litigation Jurisdiction
Involving Foreign Elements by Domestic Court

Legislation all over the world shall regulate thegdiction of domestic court over
maritime litigation involving foreign elements frome following aspects: firstly,
maritime litigation shall be restricted by the ddtion jurisdiction agreement or
arbitrational agreement and shall respect the agmeebetween parties in the form of
legislation; secondly, the performance of the nmagtlitigation jurisdiction shall have
it as condition that the judgment can acceptedoanidrmed by other countries; thirdly,
restrict the exclusive jurisdiction on a very narrecope and enlarge the scope of
choice of jurisdiction.

(2) Measures on Judicial Aspect

In maritime judicial practice, the jurisdictionabuats chosen by different parties in
accordance with different connecting factors ardliod, or a party may, in consider of
some interests, bring on double litigation in cewt different countries over a case.
Therefore, normalized jurisdictional principledl steed to be flexibly executéd.

™ For example, adopting the excellent achievemeitefnational conventions, international customs
and foreign legislations, the Special Maritime Rthge Law of China shows the legislative ideoldt t

it has connected with international maritime litiga.

%) |n the aspect of jurisdiction, judicial activitiea country shall dually be in favor of domestiaritime
judicial interests and be helpful to reduce therimdtional conflict of jurisdiction.
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(@) Accept the Choice of Jurisdiction by Agreement

It shall be the principal principle to accept theice of jurisdiction by agreement. In
process of confirmation of the maritime jurisdiatithe court shall authorize the valid
jurisdictional agreement and arbitrational agregnuppermost effectiveness. In case
parties has reach an agreement on settlement wapriedictional court, the
competitive and cooperated jurisdiction of otharrtoshall be excludéd

(b) Respect the Right of Plaintiff to Choose the Jisdiction Firstly

The plaintiff is entitled to choose a court to grion litigation among several legal
connecting factors on the basis of the legal jigigoh. As the statuses of parties are
comparative, once the plaintiff firstly chose agdictional court, the court shall stick to
the principle that no case is tried for the sarasag® It protects the singularity of the
jurisdiction and is favorable for confirmation dfet legal relations and rights and
obligations between both parties in accordance laitis.

(c) Abandon Jurisdiction due to Forum Non Convenies

Jurisdiction is a realistic problem and a countrglisin no way purely pursue or
abandon. The application of Forum Non Conveniefiseisepresentation of realism. It
is more favorable to abandon jurisdiction rathantto have jurisdiction impossible to
be performed, or it will damage the dignity of teeirt. Forum Non Conveniens which
is a right enjoyed by the jurisdictional court wihe court grace without damaging its
interest$? As the development of Forum Non Conveniens, theceumt of the
international comity reflected by it will absolutdiave active effect on the relief of the
conflict of maritime litigation jurisdiction.

&) It is necessary to limit the agreed jurisdictianviritten form. The key is that in case the forisat
perfect, there shouldn’t be any other jurisdictiabheve it such as territory jurisdiction. Even éixelusive
jurisdiction also needs the cooperation of leg@fato limit it in the smallest scope, only applyito
cases involving the greatest interests of nations.

8) For example, the jurisdiction of arrest of shiplere the court obtained jurisdiction due to tesarof
ship does not mean the court must try the disgtege arest of ship, for there are so many conngcti
factors in maritime cases including the place witleeeship was arrested, the place where the defenda
has his residence, the place where the collisionroed and the place of its port of registry. Tlangiff

is entitled to choose a court which shall havesgliction according to his own interests.

&) Each country all adopts the principle of the Fofdam Conveniens to different extent to execute the
discretion of jurisdiction. For example, in ear§"Icentury, the Federal Maritime Court of America has
adopted a theory similar to the present principleaum Non Conveniens, canceling litigations & it
own scope of jurisdiction. The Federal Supreme ColirAmerica has confirmed several times that
maritime courts have no discretion on judgmenbdéign disputes. In Gulf Oil Corp V. Gilbert in 184
the Federal Supreme Court of America first defipiggplied to the principle of Forum Non Conveniens
and confirmed the criterion of it, which made théngiple of Forum Non Conveniens become an
important principle in American maritime litigatiqurisdiction.
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Chapter 3 Comparative Analysis
Of Maritime Litigation Jurisdiction

3.1 Maritime Litigation Jurisdiction in Internation al Conventions
3.1.1 The Importance of Maritime Litigation Jurisdiction in Procedural Justice
Though maritime transportation is not stable, weltgps in a long term. With
continuing reform and improvement, maritime litigat has become particular and
important content of national justit® With the development of the shipping business
in recent decades of years and frequent maritiade tthe incidence of maritime cases
are rapidly increasing, which gives great pressure maritime judicial system. In
whole society, as the contributed judicial sousreslimited, it is important to increase
the litigation efficiency and the justice and effitccy inevitably become the standard
and goal that the maritime trial shall follow andrquit. Due Process of Law first
appeared in No.28 decree issued by Edward Il t&iBrin 1934, and it is the term for
replacing the “National Law” in the Magna Cartal16. The ancient legal proverbs
“Process before Rights”, “Trial before Truth”, “@tibefore Evidence” etc. have been
governing and affecting the whole developmentabhysof civil litigation. “Process
before Rights” is the way of realizing the justiciiated by western countries, while
the procedural efficiency is the important reflestof “Process before Right. The
Civil Procedural Law of Britain in 1999 has refomintne system of the British civil
litigation, consolidated the authority of judgedd atrengthened the control force of
procedure, which deeply effects the implementadod development of maritime
litigation and is meaningful to the other countffés

) In near decades, as the appearance of the ecogloivédization and frequent maritime trade, theee a
more transportations and trades between coungaling to the rapid increase of maritime disputes,
which on one hand, promotes the improvement aneloj@went of maritime laws and litigation practice,
while on the other hand, is a severe challendestoational judicature.

#) According to British common law, the court shoalsolutely follow “natural justice ” while making a
ruling or judgment to any dispute or controverssalie. “justice should not only be realized bub als
should be realized in an available way”. “Justieéole Truth” and “Process before Rights”. So loag a
the litigation result is close to justice in maxmmut will be judged fairly by judges.

%) Though the civil procedural rules of China areastin the mode of Civil Law System, the maritime
procedural rules of China widely studied and adbfaters of Britain. Therefore, the present condiaod
development of British maritime procedural rulegehgreatly affected the maritime judicature in @hin
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Ships’ international movability and transnationatinaties produce complicated
international legal relation of maritime. The fdlsat maritime laws are not unified
strengthened the requirement of the uniform. Thabghegislature of a country may
make specific stipulations of maritime litigatiamrigdiction in the procedural law, they
are not uniform due to their only consideratiorthef economic and political interests
of the country. In the field of the internationabmime litigation jurisdiction, the
domestic laws have little effect and the same agthcedents of maritime litigation
jurisdiction which only work in the legal territoof a country. As for the international
legislation, international conventions are almaogtrnational laws making substantive
stipulations for legal issues of a certain fieldhaharacteristic of substantive laws. In
the field of the maritime law, international contiens are the most and cover a wide
range, in which there are also some proceduralerdions. Most of these conventions
are accessory provisions of maritime litigationisdiction made at the time of the
conclusion of the substantive international coneestfor a specific problem, which
are enough to be the second source of maritinggtiitin jurisdictior?” As for the
applicable force, the international conventionsallg@are not allowed to apply directly
to the state parties, but they can be integratédetalomestic laws or be changed into
new domestic laws to apply. Also, they can belyirapplied after their effectiveness

have been confirmed by the domestic law or soneesrtare declared reservatfh.

&) For example, the international maritime litigatjarisdiction conventions concerning the carriafje o
goods by sea include United Nations ConventionhenQarriage of Goods by Sea in 1978 (Hamburg
Rules), United Nations Convention on the Carrigig€aods by Multimodal Transport in 1980 and the
International Convention concerning Civil and Cornmeia Jurisdiction and Enforcement of Judgments in
1968 (the Brussels Convention in 1968) etc.; ttermational maritime litigation jurisdiction conv&m

in matters of ship collision is the Internationalin®ention on Certain Rules concerning Civil Judsdn

in Matters of Collision in 1952; the internatiomafritime litigation jurisdiction conventions on est of
ships include the International Convention for thefication of Certain Rules Relating to the Arrest
Sea-going Ships in 1952 (the Arrest Convention9&2) and the International Convention on Arrest of
Ships in 1999.

®) |n Britain, the Brussels Convention in 1968 hasaeed all of the jurisdiction basis of current dstic
laws; in Japan, they made corresponding domestiddathe Convention; while some other countries
adopted the preferential principle of the Convemtio
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3.1.2 International Conventions concerning Legal Ries of Maritime Litigation
Jurisdiction

(1) International Conventions concerning Jurisdicton over Arrest of Ship

Countries in Civil Law System allow the plaintiff apply for arrest of ship to obtain
the warranty provided by ship-owner, but they do anghorize broad jurisdiction to
courts like countries in Common Law System. Thertcowst find our whether the
plaintiff has the jurisdiction or not and arrest sfip does not inevitably gives
jurisdiction to the couft? The basic difference of arrest of ship betweengystems is
that whether the court of arrest of ship can oliteerlitigation jurisdiction.

Action in rem means an action aiming at substatia#’s to say, an action with
substance as objective of jural relations of pracedn accordance with relevant laws,
maritime court can obtain jurisdiction by arrestttoé sued ship or other property to
force the owner to provide warranty, or in casediveer do not provide any warranty,
the court may auction the ship and pay the debit waish holdings from auction.
Action in rem is actually a personified way of tigot that developed action in
personam. Though it is not perfect, it is meanihgfyurisdiction over arrest of ship of
other countrieS”

The creation and development of action in rem itaBr, to a great extent, attributed
to the personation theory of ships, that is to wégn ships collide with each other or
are damaged by other accident, the ship itselflsbaleemed as the wrongdoer and the
victim may bring on the litigation with the ship defendant which is positive to
protect the plaintiff’s interests and is convenienplaintiff in litigation, though British
scholars think ships are only tools causing damagdshaving no capacity. Especially
when the plaintiff can not bring on action in pe&rm, it is a correct choice to institute

®) Because in Civil Law System, the ship itself cast be deemed the jurisdictional objective
independently.

%) The history of action in rem is as long as thamefitime litigation. Its resource can be tracedkba
from Roman Law, while its substantive developmarBiitain shall start from the f4century. As the
development of maritime trial practice in Britaagtion in rem has broken the scope of maritimetaw
other civil legal relationships. And finally it fioed a kind of legal litigation rules coexisting méction in
personam.
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action in rent??

The appearance of action in rem is later thandhattion in personam. In Britain,
before 1852, all litigations are actions in personafter that, action in rem began to
conditionally apply to maritime cas&However, action in rem is not the only way of
maritime litigation, for any petition as long assiin the scope of maritime jurisdiction
can also apply to action in personam. Still, amacéh rem has more advantages than
action in personam, it has become the most splegal rules of maritime judicial
practices in countries of Common Law System andctdmmon choice in maritime
litigations.

Compared with action in personam, action in renmg@e suitable to litigation
practices, which is the objective basis of its tioea and inevitability of its
development. The fact that most maritime legalticela are complicated leads to
mutability and uncertainty of legal facts arisingt @f occurrence, modification and
termination of maritime legal relations. In thatcamstance, if the claimant institutes
litigation to the person liable, he shall be lirditey many factors such as the choice of
jurisdictional court, application of the law, seeiof legal documents and execution of
judgments and so on. Action in rem can avoid mangnveniences to parties: firstly,
action in rem is enough to make the court obtagrjutisdiction and make the claimant
litigate in the most convenient court; secondlyestr of ships is capable of making
plaintiff and defendant directly ruled by the couarexact and effective result; thirdly,
arrest of ship can well preserve the claim of nmagtclaimant and protect the interests
of plaintiff. All mentioned above is advantageoasptotect the interests of maritime

claimant and to promote the development of shippingjness. However, there were

) See: D. R. Thomas, Maritime Liens, London SteveSahs, Second Edition, 1980, p.63. and D. C.
Jackson, Enforcement of Maritime Claims, LLP, 199626.

%) The history of action in rem of Britain is as @ulis: the Maritime Court Law of Britain in f@entury
authorized the right of arrest of ship to coutts;Amendment Act of Judicial Rules of the SupremerC
from 1873 to 1875 further enlarged the jurisdiciiomem of maritime courts; the Amendment act ef th
Supreme Court Rules of Britain in 1925 further goméd the right mentioned above; and the following
Administrative Law of Justice of Britain in 1956ca8upreme Court Law of Britain in 1981 have also
made corresponding stipulations of action in rechienproved it.
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cases showing that action in rem played countetioeadue to perveff) Therefore,
we should scientifically define the characterisfiaction in rem.

The objective of action in rem is not the ship thet owner, and arrest of ship is just
to educe the real own&t.In accordance with the British law, the owner chnose to
appear in court or not after receiving the ordeactfon in rem. And if the owner
appears in court, action in rem will become adtopersonam, while if the owner does
not appear in court and admit the service, thetaailirmake judgment of action in
rem that arrested ship shall bear the liabilityicwhs actually also action in personam
with default judgment as its way of winding up a&® In a precedent of 1972, judge
Brondon thought that the judge had the discretomake judgment to the absent
defendant® The statute law of Britain enlarge the liability action in rem to its
sister-ships, that is to say, plaintiff can bringaxtion not only to ship concerned but
also to its sister-ships, which indicates thatdhgctive of litigation is the owner not
the ship. Actually, action in rem may be deemeal sigecial action in personam. Just as
the comment of famous maritime law scholar Marsat@hRose in Britain on action in
rem, arrest of ship is a weapon persuading thendafe to appear in codf.In any
case, action in rem makes the jurisdiction of adtiorem be perfectly justifiable.

For harmonize conflicts between the two law systahes Convention on Arrest of

%) |n Burns Buos V. Central R.R. of New York, aslteyer of plaintiff thought that parties referreddy
action in personam and action in rem are diffetbietjudgment for dismissal of action in personam c
not become the final judgment for action in rengrethe ship-owner does not bear any responsilty,
ship is hard to exempt from punishment. HowevelgguHand did not agree with the viewpoint above.
He pointed out that if parties of the dispute halstained an opportunity for fair trial, there’s r@ason
that they think the second judicial result willfinere fair and reasonable than the first one. Inrtieeests

of public, there should be court period for thaltrlt is ridiculous if the court gives the losiparty
another opportunity of action, just because thadgsarty can claim to the ship.

) |n fact, the cause of action in rem is persorgpaasibility of ship-owners, that's to say, shipres,
carriers and persons that possess use or corgrship are liable for the maritime claim and thip $h
just a tool of this liability.

%) See: Zhang Hongwu, Simple Comment on Action in Rezarded in Annual of Maritime Law, Dalian:
Press of Dalian Maritime University, 1995.

%) Though it is just a precedent, British law adrttits validity that the ship-owner accepts the imdéstt,
which is hard to deem action in rem as the litiabver ship.

) See: Jin Zhengjia, Weng Ziming, Special Commen¥aritime Claim Preservation, Dalian: Press of
Dalian Maritime University, 1996, P.43.
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Ships in 1952 adopted a compromising way that thet avhich arrests the ship has
jurisdiction over some specific cases. The congardidopted two criterions to define
the scope of the jurisdiction of the court whictests the ship: firstly, whether there is
connecting factors of jurisdiction between the trag claim and the court which
arrests the ship. The court which arrests the akifgr other cases besides those having
jurisdiction in accordance with lex fori, can obtgirisdiction only when the claimant
has habitual residence or principal place of bgsirie the country where the ship is
arrested; or in case the maritime claim occurratighcountry; or if the maritime claim
occurred in the voyage of the ship which is arte¥esecondly, as for some special
maritime claims needed special protection suctmgslaims arising out of collisiot?
any claims arising out of salvaij® or any claims arising out of mortgage and
priority,*°Y the Convention on Arrest of Ship in 1999 genergiles jurisdiction to the
court which arrests the ship, article 7 (1) of ahatipulates: the Courts of the state in
which an arrest has been effected or security geeovio obtain the release of the ship
shall have jurisdiction to determine the case ummerits, unless the parties validly
agree or have validly agreed to submit the dispute court of another State which
accepts jurisdiction, or to arbitration. Therefd@@nvention on Arrest of Ship in 1999
has changed a lot on the basis of Convention cgsAaf Ship in 1952. As it confirmed
that the court which arrests the ship has juriggticthe jurisdiction of the court which
arrests the ship may be excluded only when theeffastive jurisdiction or arbitral
agreement between parties.

(2) International Conventions concerning Jurisdicton Clauses of Bill of Lading

There is still no international conventions congwegrjurisdictional rules of bill of
lading. Most countries (except Australia and Fidlagtc.) now have no express

provisions jurisdictional rules of bill of ladinghe ways that each country deals with

%) See: Clause 1(2)-(3) of article 7 of Conventiomaest of Ship in 1952.
%) See: Clause 1(4) of the article mentioned above.
100) see: Clause 1(5) of the article mentioned above.
10 see: Clause 1(6) of the article mentioned above.
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jurisdictional rules of bill of lading are mostlynbodied in the judgment of courts.
Generally adopting the way that specific problemsdhspecific handling method, the
court has free power to make decisit%As for other maritime disputes except that of
bill of lading, courts in America always presumeattithey shall choose the
jurisdictional stipulations of foreign courts tg tnd execute its judgment, unless the
chosen clause is unfair at that tiff@which in fact is not broadened to such clauses in
bill of lading, for in America, laws stipulate exssly that carriers are not allowed to
evade their legal obligations through exceptiorus#s and all clauses concerning
alleviating the legal responsibilities in bill @ding is null and void. However, in Vimar
Serguros V. M/V Sky Reefer in 1995, the Federalr&ue Court of America indicated
the arbitral clause that disputes shall be arbdrat Japan and apply to Japanese laws
is valid and the judgment of it can be chosen &weted by a foreign court. Since then,

jurisdictional clauses of bill of lading can be exted® but the judgment of the case

102 As for confirmation of validity of jurisdictionatlauses of bill of lading by American courts, in

accordance with the Clause 8 of Article 3 in theri@ge of Goods by Sea Act in 1936 of America, any
clause in a contract of carriage relieving theieaar the ship from liability shall be null andidgoCourts

of America usually repudiate the validity of thd bf lading with the reason that the clauses ofatate

the Clause 8 of Article 3 when trying the dispugbill of lading. As Britain and British Commonwida

of Nations advocate to settle disputes in Britaitheir own countries, cases concerning repudiaifon
validity of the jurisdictional rules of bill of ladg by their courts are more than that concerning
recognition by them. Countries such as Belgiunly, IRortugal and Egypt do not recognize the validft

the bill of lading with the reason that it violatiee public policy. Other countries such as Holland
Canada also have limitations on the validity oftilieof lading.

199 1n Bremen V. Zapata, the injustice may occur i fthilowing circumstances: (a) jurisdictional rules
are made by fraud or force; (b) the opportunitywia the litigation of parities are deprived due to
inconvenience and injustice arising out of the agpd place; (c) the choosing law radically desioé
the remedy of plaintiff; (d) the execution of thiause will violate public order of lex fori.

199 For example, in Union Steel Am. Co. V. M/V Sankwm®e, court of America confirmed that dispute
concerning jurisdictional rules of bill of ladindj Kiorean carrier should be settled in its principlalce of
business and applied to its domestic laws. Thet poimted out that though Korea is not a signastaye

of Hague Rules, the legislation concerning carriaiggoods by sea of Korea adopts principal rules of
Hague Rules and includes responsibility and lighdf the carrier. In Reed & Barton V. Tokio Expes
the court also supported the jurisdictional rulebilb of lading made by Hapag-Lloyd, which stiptda
that any claim or dispute in bill of lading shatipdy to the German law and courts of Hamburg have
exclusive jurisdiction. In addition, the court rejated the conclusive defense of plaintiff that@se of
litigation instituted in foreign countries, the &gecurity provided by COGSA enjoyed by plairsfitll

be deprived of. The court, also pointed out that doubt that liability of the carrier in accordanwith
COGSA would be relieved in case of application efr@an law is not enough to repudiate validity of
clauses concerning jurisdictional rules of foreignrt.
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mentioned above just changed one presumption thases of choosing a court is
changed from valid to invalid. The owner of the d®@an still specify by sufficient
evidence that foreign court can not provide aldleguarantee to him for canceling of

this kind of clause.

(3) International Conventions concerning Jurisdicton Rules of Ship Pollution

Ship pollution means that harmful substances frioim @peration, maritime accident
and marine dumpage by ship get into sea and makkalance of ecological system
damaged®™ As the widely exploitation of the sea resourdes,ecology environment
of sea is seriously threatened by human beingTorey Canyon Oil Tanker (with the
nationality of Libya) Event in 1967 in English Clmeh was the direct motive of
making rules of oil pollution damage such as therirational Convention on Civil

Liability for Oil Pollution Damage in 1968°

Though the International Convention on Civil Liggifor Oil Pollution Damage in
1969 has some limitations due to the time whei® areated, it works well and has
been amended in accordance with the need of pradiie endeavors of international
maritime organization. The protocol (Internatio@anvention on Civil Liability for
Oil Pollution Damage in 1992) of it which clearlypsilates the jurisdiction of cases of

oil pollution damage has formally come into foté2.0n the basis of International

109 Ships referred to include any ship for navigatiom does not include ships for military or public

service purposes which have diplomatic privilegesienmunity.

198 |In recent years, there are frequent and severéimeaincidents of pollution by oil ships. On
November 21, 2002, oil ship “Prestige” of Bahamasigded at the maritime space northwest of Spanish
and the oil leaked. 30,000T leaked oil seriousNupeml the coast of Spanish, and the extent of dama
even exceeded that in “Torrey Canyon” Event in 1963 deemed as one of the most serious ecologica
disasters.

197 Article 9 of the International Convention on Cikibility for Oil Pollution Damage in 1969 stiptiss:

(&) Where an incident has caused pollution damagfeei territory including the territorial sea ofecor
more Contracting States, or preventive measures baen taken to prevent or minimize pollution
damage in such territory including the territosed, actions for compensation may only be broughie
Courts of any such Contracting States. Reasonaitleenof any such action shall be given to the
defendant; (b) Each Contracting State shall enthateits Courts possess the necessary jurisditmion
entertain such actions for compensation.
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Convention on Civil Liability for Oil Pollution Daage in 1969, International
Convention on Civil Liability for Oil Pollution Daage in 1992 enlarged the
geographical region to exclusive economic zonetaik garty and in some specific
circumstance, applied to oil pollution damage ineropsea, which is a great
breakthrough® As China has acceded to the International Cormentin Civil
Liability for Oil Pollution Damage in 1969, the lawof China completely adopted
relative stipulations of this convention, which fact reduces the conflicts of
jurisdiction over this kind of cases between Claind other state§?

(4) International Conventions concerning Jurisdicton Rules of Ship Collision

As provisions of laws in each country are variond mationalities of collided ships
and places of collision are different, parties Ulguzave controversy on jurisdiction
over collision litigation. To better settle dispgitgoncerning ship collision jurisdiction
and reduce conflicts concerning ship collisiomydition jurisdiction between countries,
the international society have made some intemeaiticonventions concerning
jurisdiction”’

There are two main international conventions canigrthe civil jurisdiction of
collision at sea, i.e. International Convention ©ertain Rules concerning Civil

Jurisdiction in Matters of Collision, 1952 and Theaft International Convention for

1%8) |nternational Convention on Civil Liability for OPollution Damage in 1992 applies to the exclusive

economic zone of contracting state in accordande miernational law or a zone extending not more
than 200 nautical miles from the baselines fromctvithe breadth of its territorial sea is measused,
points out that the preventive measures aimingilatlamnages, wherever taken, shall apply to the
convention. Therefore, damage caused by takingepti#e measures shall also be handled by the
convention.

109 |n accordance with the clause 2 of article 7 inititae Special Procedural Law of China, such cases
shall be under the jurisdiction of the maritimertafithe place where oil pollution occurred, whiejary
result occurred or where preventive measures \agent That's to say, such cases are under exclusive
jurisdiction under these maritime courts, whichleate not only the jurisdiction of other courts lalgo

the agreed jurisdiction.

19 The international conventions concerning jurisoiicare mainly the following two documents: (a) the
International Convention concerning Civil Jurisidiotof Ship Collision in 1952 which was signedts t
diplomatic meeting of maritime law of the ninth sies in Brussels and has come into force; (b) the
International Convention concerning Unification@ifil Jurisdiction, Choice of Law, Acceptance and
Execution of the Judgment in Ship Collision in 1@IF&ft).
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the Unification of Certain Rules Concerning Ciuilriddiction, Choice of Law, and
Recognition and Enforcement of Judgments in Matie€ollision, 1977.

(@) International Convention on Certain Rules Conceing Civil Jurisdiction in
Matters of Collision, 1952

International Convention on Certain Rules Concegr@ivil Jurisdiction in Matters
of Collision, 1952 was signed in the Ninth Diploro&onference of Law of the Sea in
Brussels on May 10th 1952. Belgium, Egypt, Frartce more than thirty countries
acceded to the convention. The convention has tidear and has the following
stipulations with regard to the civil jurisdictio collision at sea cases.

(1) With regard to the courts that have civil juridin of collision, the convention
stipulates that, an action for collision occurrlmgween seagoing vessels, or between
seagoing vessels and inland navigation craft, ognb® introduced before three kinds
of Court™?

(11) The plaintiff has the right to choose the coliite convention stipulates that, it
shall be for the plaintiff to decide in which oktiCourts referred to in item 1 the action
shall be instituted.

(iii) Admit the effect of jurisdiction by accord ancbitmation agreement. The
convention stipulates that, the provisions of Agtit shall not in any way prejudice the
right of the parties to bring an action in respegc collision before a Court they have
chosen by agreement or to refer it to arbitratien,if the parties have chosen a Court

to file litigation by agreement, the Court then traesjurisdiction over the case.

(iv) The settlement of conflict of jurisdiction: th@rwention stipulates that, a
claimant shall not be allowed to bring a furtheticeicagainst the same defendant on
the same facts in another jurisdictional area, mithdiscontinuing an action already

1D |nternational Convention on Certain Rules Concy@ivil Jurisdiction in Matters of Collision, 1952

stipulates that an action for collision occurrirgeen seagoing vessels, or between seagoings/assel
inland navigation craft, can only be introduced:

(a) either before the Court where the defendaniisasabitual residence or a place of business;

(b) or before the Court of the place where arrastieen effected of the defendant ship or of amr ot
ship belonging to the defendant which can be ldywartested, or where arrest could have beenteffec
and bail or other security has been furnished,;

(c) or before the Court of the place of collisiohem the collision has occurred within the limitsaof
port or in inland waters.
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instituted. Counterclaims arising out of the sarolisgon can be brought before the
Court having jurisdiction over the principal actidn the event of there being several
claimants, any claimant may bring his action betbhe=Court previously seized of any
action against the same party arising out of theeseollision. In the case of a collision
or collisions in which two or more vessels are lagd nothing in this Convention shall

prevent any Court seized of an action by reasdheoprovisions of this Convention,

from exercising jurisdiction under its national &w further actions arising out of the
same incident.

(b) The Draft International Convention for the Unification of Certain Rules
Concerning Civil Jurisdiction, Choice of Law, and Recognition and Enforcement
of Judgments in Matters of Collision, 1977

The Draft International Convention for the Unificat of Certain Rules Concerning
Civil Jurisdiction, Choice of Law, and Recognitiand Enforcement of Judgments in
Matters of Collision, 1977 was passed on the gérmmaference of Committee
Maritime International held in Rio de Janeiro, @p@mber 301977. The convention
has 9 articles, and has stipulations with respegtirisdiction, choice of law, and
recognition and enforcement of judgments respédgtiide convention contained the
following important stipulations concerning juristion:

(1) The convention stipulated the courts that havisdiction. The convention
stipulates that, except the parties had other agmets, the plaintiff could only bring
five sorts of litigations in the courts of the amating party of the conventidt?

(ii) The convention admitted the effect of the judtidn by accord. The convention

12 The Draft International Convention for the Unifica of Certain Rules Concerning Civil Jurisdiction

Choice of Law, and Recognition and Enforcemenudfynents in Matters of Collision, 1977. stipulates
that, except the parties had other agreementp|aimtiff could only bring the following five litigtions in
the courts of the contracting party of the conamti

(a) the defendant has customary residence, donicilmain place of business in the country of the
contracting party;

(b) the collision was occurred in the inland watargerritorial sea of the country of the contnagti
party;

(c) the vessel involved in the collision or thesetcould legally detained which was owned by the
same owner was detained in the country of the actiig party, or had provided guaranty in order to
avoid to be detained because of collision;

(d) the defendant has the assets in the countitiieotcontracting party that could be detained in
accordance with the law of the country, and sushtagvas already detained or had provided guaranty
order to avoid to be detained because of collision;

(e) the defendant had provided appropriate liroitefiuind concerning the collision in the countryhaf
contracting party in accordance with the law ofdbentry.
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stipulates that, “except the parties had otheresgeats, the plaintiff could only bring
the following litigations in the courts of the cratting party of the convention...”.
Therefore, if the parties had agreement concerttiegjurisdiction of the relevant
collision at sea litigation, the agreement shalkt tine priority.

(iii) Stipulations with regard to the conflict of jufistion. The convention stipulates
that, if the litigation was not concluded in onaitacting party, any further action of
claiming indemnity of the same damage against #meesdefendant in the other
contracting party brought by the same plaintifflisha suspended, unless the previous
litigation was withdrew, or was suspended if then€allowed. If one contracting party
had given a judgment with regard to the substaistales of the litigation, the party in
the litigation is refrained from bringing furthect®mn against the opponent party based
on the same fact in the other contracting partigssnthe successful party is unable to
completely enforce the judgment in the ruling copm accordance with the law of

the country.

3.2 Maritime Litigation Jurisdiction in European Union
3.2.1 The Concept of Maritime Litigation Jurisdiction in European Union

European Union(hereinafter referred to as EU) laafter years of development,
have initially formed a legal system with chardstes which may be deemed as a
special form between international law and domeatic EU Civil procedural law is
an important branch of it. Szaszy, a famous Hunpegust of private international law,
put forward a viewpoint that just as it is absdiuteght to separate the norm of law of
civil relation involving international factors frotthe civil law as a independent legal
department, it is also completely right to sepattagéenorm of law of civil procedural
relation involving international factors from thevit procedural lawt*® Civil

procedural law comprising of jurisdiction, servaxed collecting evidence, recognition

9 See: Istvan Szaszy, International Civil Procedi@omparative Study, Budapest, 1967, P.19.
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and enforcement of judgment etc., is a floorbo&atusting all kinds of norms of law
involving civil procedures of EU, while the maritntitigation jurisdiction in EU is an
important issue in civil procedural law of B The maritime litigation jurisdiction in
EU is the power or qualification of courts of EU ather member states to handle

maritime cases concerning EU or other member states

3.2.2 Characteristics of Maritime Litigation Jurisdiction in EU

At present, EU itself is in process of developmamd variation, and its
characteristics are as follows:

(1) Maritime Litigation Jurisdiction in EU is a Special Jurisdiction Intervenient
of International Jurisdiction and Intersectional Jurisdiction

Maritime Litigation Jurisdiction in EU has charactécs of both international
jurisdiction and intersectional jurisdiction andsaldifference from them, which
depends on the legal personality of EU. In Eurgpepe scholars think the EU law
shall not be called the international law but thees-national law, for in their opinion,
EU has become a super-national organization aboseber state¥> Maritime
Litigation Jurisdiction in EU has obvious charaatitiof international jurisdiction and
distinguishes with unmixed domestic maritime litiga jurisdiction, especially that of
member states. Meanwhile, because of the pariiyulef the EU law, Maritime
Litigation Jurisdiction in EU is both internatioreaid intersectionaf®

(2) Maritime Litigation Jurisdiction in EU Is the J udicial Jurisdiction

The general jurisdiction refers to the extent poveed division for some

911 theory of the procedure law, as the jurisdittia very complicated concept in addition thattls

a special legal personality and the maritime jigcigmh is special, which enlarges the difficulty in
researching this problem.

115 At present, EU is still a special internationajamization, member states of which still have cetapl
sovereign. But its member states yield part of thigihts in relation to sovereign to EU in formsafme
specific laws, so the relation between them i$ a&tilegional international organization and sogrei
countries. When member states communicate withr atkernational organizations or a third country,
they are still in the name of sovereign countriéen EU communicates with other international
organizations or a third country, it will be in thame of the international organization and cormiti
the general international principles and rules.

119 As for inter-regional conflict of laws, see Huafig, Research on Inter-regional Conflict of Laws,
Wuhan: Xuelin Press, 1991, P.95.
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organizations to handle some issues and it caagagated into legislative jurisdiction,
judicial jurisdiction, administrative jurisdictionrand others(such as arbitration
jurisdiction) to define the power or qualificatiah the legislative, judiciary (almost
courts), administrative organizations and the othkganizations to handle some
specific issueSt” EU establishes divisional rules of extent of poteebalance the
function and power among organizations, and eachbeestate has its own task and
shall take care of function and power of other mermlwwvhen performing the task and
executing its functioh*® The subject exercising the judicial jurisdictiande divided
into two kinds including the judicial organizatiohEU and that of member states. The
judicial organization of EU refers to European @and Court of First Instanc¢&’
The judicial organization of member states maiafens to the domestic court of each
of them, which usually decides its jurisdiction pgecase in accordance with domestic
regulations. But the decisions made by it shallaooiflict with regulations concerning
jurisdiction in EU law, or it will violate the olgations of treaty of “Pacta Sunt
Servanda” in international law and even assumewseriegal responsibilities. For
example, when European Court finds that a memiate sefuses to execute the
judgment made by it, it may collect some penaliynpent from this member state.

(3) Maritime Litigation Jurisdiction in EU is a Kin d of Broad Jurisdiction of
Civil and Commercial Matters

Though the interpretation of “Civil and CommerchMhtters” in many countries
including member states of EU are different andrnfamifestations of it in different
legal department are also different, they are quotgsistent in the field of civil and
commercial procedural law. It shall be interpreteat maritime litigation is a kind of

civil and commercial litigation.

1) See: Li Yuquan, International Civil Litigation ardternational Commercial Arbitration, Wuhan:

Wuhan University Press, 1994, P.95.

118 See: Chen Lijuan, A Critical Introduction to EU munity Law, Taipei: Wunan Book Publishing
Company, 1996, P.93-94.

119 Article 164 of the Treaty on European Union stiess that European court shall ensure the EU Laws
concerning interpretation and application of batiuses are complied with, which makes it the only
judicial organization for safeguard in EU. MeanwhiTreaty on European Union has also define that
European court has exclusive and compulsive jatisdi over legal issues inside EU.
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3.2.3 Legal Basis of Maritime Litigation Jurisdiction in EU

(1) The Jurisdiction basis of European court is theEuropean Community
Treaty and the Brussels Convention

EU is a regional international organization gralyudéveloping on the basis of the
European Community (hereinafter referred to as &t it is developing from high
degree of economic unification to high degree ditipainification. In process of this
regional unification, the European court, as anoi@mt organization of EU, plays a
non-fungible role in many aspects. The jurisdictdrhe European court comes from
three different treaties of EU, in which the regjalas of the function of the European
court are consistent that in case of interpretagioth application of relevant treaties,
laws shall be assured to be complied WithThe Brussels Convention, as an important
part of secondary legislation of EU, is an achiemeirof the Jurisdiction of EU to
arrange and simplify the procedure of recognitiol &nforcement of judgments
among member states through many negotiations lendotm of convention. The
original text of protocol of the Brussels Conventia 1977 authorized the European
Court to interpret the convention and the protatal way of bringing claim to Appeal
Court of member states, asking for the Europeamt@unake prior award or in some
circumstance making declarations by the authoritfemember states. Up to now, the
European Court has made hundreds of prior awatushws sufficiently to show that
the European Court has taken on the important iamaif interpretation through
indirect jurisdiction and settled puzzles of mengiates concerning understanding and
application of treaty of EU and disputes arisingafuhat.

(2) Jurisdiction Basis of Courts of EU Member State Is the Domestic
Regulations of Each Country

In accordance with actual principles of EU lawssidhes fields clearly defined by
relevant laws such as the Brussels Convention,dd&ach member state can still give
full scope to their roles in other aspects, that'say, keep effective in a certain scope.
Even fields where EU Laws such as the Brussels €uion has made regulations,

there are still differences when each member statsformed relevant conventions

120 See: article 164 of Treaty of European Commuaiticle 31 of Treaty of Coal and Steel Community,

article 136 of Treaty of European Atomic Energy @Qaumity.
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into domestic laws.
As 15 member states of EU involve different lameys they can be divided into
Civil Law System, which can be specifically dividietb Latin Law System, Germany

Law System and Scandinavian Law System, and Cona@rSystem.

Latin Law System refers to countries deeply infeezh by French Civil Code in
1804 with the principle of nationality as its triamhal basis of identification of
jurisdiction of court such as France, Italy, BetgjuHolland, Luxemburg, Spanish and
Portugal and so off” But there are also exceptions. For example, [talg more
emphasis on ltalian citizens as a defendant andgjuss certain considerations to
foreign parties®® But established in its domestic regulations, Raftmakes the truth
comprising of cause of action as jurisdiction hasigepts cases involving foreigners
with reciprocity as precondition and properly engibas the closest connection
doctrine and so on.

Germany Law System refers to the law system comyrestbblished by Germany
and other countries following the lead of Germanghsas Austria and Greece. Its
characteristics are to try to looking for some wayompromise between upholding
the doctrine of international harmonization andkstg to the doctrine of absolute
sovereignty. Moreover, laws of these countrieslenmore meanings to the territorial
connection than the personal connection and resipeatxpressed intention of both
parties in a broad scop@

Scandinavian Law System is a law system comprisihghe valid legislation
currently and modern regulations which are effebie@erman law and British Iat?
The characteristics of it are as follows: in ancieaw tradition, it lays stress on the

121
122

)See: Li Haopei, Introduction to International CRiocedure Law, Beijing: Law Press, 1996, P. 50.

) Article 4 of the Civil Procedure Law of Italy stilates that litigations over foreigners in Italyndze
brought in the following circumstances: (a) in cadlse foreign defendant has domicile or habitual
residence in Italy, or has representative confagntinthis law in Italy, for nationality and domeiare
critical in cases concerning legal person. Howether, branch of the legal person is not enough to
determine its nationality and location, unlessdisesin authorized representative conforming tolévis

or the defendant accepts the jurisdiction of Itayrt. The litigation mentioned above does notuiel
that involving foreign real estate; (b) in caseghbject matter is property located in Italy, asparty of
some lItalian, or a debt that was caused in Italynost be performed in Italy; (c) in case the claas
relations with some litigation being processedtady] or in case the subject matter of it is a teragy
remedy governed by Italy; (d) if there are recifiyaelations.

1239 See: Li Shuangyuan, Xie Shisong: Introductionrterhational Civil Procedure Law (Edition 2),
Wuhan: Wuhan University Press, 2001, P.195.

129 See: Li Shuangyuan, Xie Shisong: Introductionrterhational Civil Procedure Law (Edition 2),
Wuhan: Wuhan University Press, 2001, P.214.
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international harmonization among countries by kemen of treaties with each other
commonly supporting adoption of domicile as bakjarsdiction; affected by German
law, it puts international judicial jurisdiction der domestic judicial power.

3.3 Maritime Litigation Jurisdiction in Korea
3.3.1 General Aspects of Maritime Litigation Jurisdction in Korea

In Korea, jurisdiction has double meanings inclgdirght of order and right of
execution enjoyed by a country. In maritime litigai jurisdiction means judicial
function of a country to accept and handle maritcases, which is the same as the
meaning of jurisdiction in American legal term.iddiction is important to disposal of
maritime case¥>

Korea Civil Procedure Act stipulates territory gdliction over domestic cases but
does not stipulate jurisdiction over cases invgj\fisreign elements® However, most
legal scholars of Korea think that as jurisdictadrioreign civil litigation has the same
objective to establish a place of jurisdiction pthe litigation issues properly, fairly
and effectively as that of domestic territory jdition. Therefore, provisions on
territory jurisdiction in Korea Civil Procedure Acain be analogy to cases involving
foreign elements. In judicial practice, Korean ¢suare inclined to apply to or by
analogy to apply to stipulations on domestic gdn@ece of jurisdiction and special
place of jurisdiction in Korea Civil Procedure ABut some people criticized that only
the application by analogy was not sufficient talfyaand properly confirm the
complicated jurisdiction arising from litigationuvolving foreign element, while it is
advisable and suitable to find a basis of jurigaiicthrough logical reasoning even in
circumstance that there are no applicable clausd&iea Civil Procedure Act. In
consideration of this viewpoint, the Supreme CairtKorea initially invoked the
logical reasoning as the basis of confirmatioruaggiction in a Korean company v. a
foreign company, judgment of which may promote l&areourts to govern or refuse
to govern cases involving foreign elements thrdoglital reasoning.

128 problems concerning jurisdiction are in a spestiius. It is common that in case the jurisdictiona

problems are well settled, the choice of law wlldk.

128) provisions concerning jurisdiction in Korea Citocedure Act are mainly aimed at domestic
jurisdiction with little clauses directly stipulag jurisdiction involving foreign elements. Intetioaal
Private Law of Korea stipulated only jurisdictiowvolving foreign elements of some special caseghwh
include declaration of incompetence and cancetlatiod removal of appointment of guardian with
capacity. Moreover, Korea has not entered anyerseaith other countries in this aspect.
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In case of confirmation of jurisdiction, Korean dsupay much attention to
establishing connections between parties or disgand the territory through different
connecting factors, which is consistent with thegon adopting by long-arm statutes
in modern Americ&®” But action in rem and quasi action in rem areestablished in
countries of Civil Law System. In Korea, properfitiee defendant entitles the court to
make judgment of only action in personam but ntibadn rem, though the property is
also the basis of jurisdictid?® It is certain that consent of parties is alsokthsis of
jurisdiction in Korea. As long as parties submé thspute to a Korea court by written
consent, the court is entitled to execute the dioti®n. And if parties submit the
dispute to a foreign court for exclusive jurisdaiati the Korean court shall accept the
legal validity of the agreement and reject thedition in Korea, which must meet the
following two conditions: firstly, the case is beygbexclusive jurisdiction of courts of
Korea; secondly, the foreign court can execufetiitsdiction based on the agreement.

3.3.2 Legal Rules concerning Domestic Maritime Ligation Jurisdiction in Korea

In accordance with stipulations of Korea Civil Redare Act, connecting factors by
which courts of Korea confirmed domestic maritinigdtion jurisdiction include the
following aspects:

(1) Defendant’'s Domicile

In Korea, no matter what nationality of the pay defendant’s domicile as an
accepted basis of execution of maritime jurisdict® a proper connecting factor of
confirmation of general jurisdiction. As the pléinbhas advantage to choose the
applicable law and the priority to bring on litigat and choose a jurisdictional court, it
is a basic principle that the plaintiff is usuatguired to bring on litigation in the court
where the defendant’s domicile is located, that'sdy, “Plaintiff Accommodated to

Defendant” but not “Defendant Accommodated to Fiffiin Jurisdiction can be

12| ong-arm statutes refers to rules that a courtwes its jurisdiction over individuals or compani®t

living there without their consent, that's to stye court executes its jurisdiction over individuak
companies which should not be under the jurisdiaticthis court.

128 As for litigation in personam and in rem, see: Hmpei, New Theory of International Private Law,
Wuhan: Press of University of Wuhan, 1977, P. 628-6
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classified into general jurisdiction and speciaisgiction. General forum refers to a
general or usual place having the closest conmsotiith the dispute where a court has
jurisdiction. Besides the general forum, there swene other special forums. The
difference between them is that the former is dlict®onal basis of any kinds of
litigations and the later is jurisdictional basissome specific circumstancés.

(2) Place of Business

Korea Civil Procedure Act has made stipulationgapam of legal person or other
association that their general forum shall be cowd in accordance with the principal
place of business. In case there’s no office argptd business, it shall be confirmed in
accordance with the domicile of principal persomtiarge:*® In addition, in case a
company establishes a branch or place of busindserea, Korean court shall have
jurisdiction over it as long as the cause of lii@ahas connections with the branch or
place of busines§?

(3) Place of Performance

Korea Civil Procedure Act also makes special jistszhal principle that litigations
concerning right of property shall be brought onthe court where the habitual
residence of the defendant or place of performahoéligations is located. Litigation

concerning right of property that is different froliigation of family or identity

129 Article 1 of Korea Civil Procedure Act stipulatéeat a litigation shall be governed by generalrforu

of the defendant. In accordance with Article 2,egahforum of a party depends on his domicile.dsec
he has no domicile in Korea or his domicile is cletr, the general forum shall depend on his halbitu
residence. In case his habitual residence is eat,dt shall depend on his last domicile. Theag®int of
view that the conception of domicile or habituaidence, as the basis of maritime jurisdictiomas
necessary to be consistent with the meaning eldrifiy the Korea Civil Law and shall be confirmed by
the public opinion in international society. Theref a person passing through the territory ofuaicg
accommodating in a hotel or staying in an acquaaea home for a week cannot be deemed that he has
obtained the residence. As for establishment ofisdjctional basis, the temporary stay is notigefft.

In Korea, the tourist like that can not be suedesamthere’s other basis. Article 5 (2) of KoreailCi
Procedure Act stipulates that persons temporadskivwg in Korea shall be governed by court of the
place where he works.

130 see: article 4 of the Korea Civil Procedure Act.

31 Article 10 of the Korea Civil Procedure Act stiatds that a court shall, only in case cause gétitin
has some relationships with the business of a @ity or other associations, execute its jurtgaticover
the entity.
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includes claims of payment for debts and contragiiee of goods and so on. But it
does not apply to claims of damages no matter basetthe contract or infringing

action, even the damages must be paid in the pfabe plaintiff'*?

(4) Place of Property

In accordance with Korean laws, litigation concegnieal estate shall be brought on
the court of the place where the real estate mtddc As for an individual without
domicile or clear domicile in Korea, litigation iolving right of property may be
governed by the court of the place where his ptpperocated>> But the property
aforesaid must be the subject matter, items ofagtiee for claims or property available
for arrest. Cases involving right of property irtduany cases without relationships
with family and identity. The extension of the ceptof property including any object
involving right of money is also very broad.

In Korea, if real estate of the defendant is latatekorea, court of the place where
the real estate is located has jurisdiction overdafendant, which is an accepted
international custom. Real estate is the coredstivereign of a national territory, and
most countries respect the judicial right of otbeuntries to the property of its own
nationals:>* However, it is still unclear that whether Koreaits have jurisdiction
over the owner of the chattel just in respect thatchattel is in Kore&> Therefore,
chattel is not enough to be the basis of jurisolicthf Korea. The court of the place
where the property is located can obtain the jististh by temporary arrest of property.
However, the stipulation usually does not applihtochattel owned by foreigners. The

%2 To confirm a valid jurisdictional court for settient of disputes, place of performance shall be

determined reasonably, but it is not necessarg tmhsistent with its conception in substantive law

139 See: article 18 and 9 of the Korea Civil Procedate

39 Incontestably, as for cases having direct relstignwith real estate, many countries think theyeha
exclusive jurisdictions over properties in theiritery. In the aspect of formulation of jurisdimti and
substantive laws, a country shall consider the itapoe for a country having this jurisdiction artten
factors such as natural location of the real egtat@ical and social system existing for a loimget and
historical origin of deep level etc.

1% Korean scholars generally think the reason issnfficient that as the chattel is in the territofy
Korea, the owner of it shall accept the jurisdictmf Korean courts, unless the property is theesiibj
matter of litigation. Their explanation is thatisttoo rude to compel foreign defendants to angier
litigation in Korea just because they have chétiel can be arrested in Korea. If the real estdteKorea,
the owner of it can be deemed to have sufficiedtdmsest connections with the country. On theraopt
the chattel is lack of closest connections withd&or
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court of the place where the chattel of foreigneiscated can not obtain jurisdiction
over the foreigner through temporary arrest of ertyp unless otherwise reasons for

jurisdiction over all individual$®®

(5) Place of Tort

Korean laws stipulate that place of tort that idelsi not only the place where the
infringing act is committed but also the place vehiire infringing result occurred is a
special forumt>” As the place where the infringing act is commiitedlso the place
where the infringing result occurred, in caseladlinfringing act is committed in Korea,
there’s no doubt that Korean court shall have glici®n over it. However, if the
infringing act is committed in one place and thieinging result occurred in another
place courts of both places have jurisdiction otrex dispute. The most easily
confirmed case is that the defendant committedrineging act in the place of his
domicile while the result occurred in the commoaaanf jurisdiction of the plaintiff,
which shall be governed by the court of the plabere the defendant’s domicile is
located in accordance with the principle of platced. Litigation concerning damages
arising from ship collision or other accidents kbal brought on in the court of the
place where the damaged ship firstly arrived dftercollision or accidert®

(6) Place of Appearance

Even the party shall not be governed by Koreantspiiithe party appeared in the
court and made substantive answer, he may be deamdthving accepted the
jurisdiction of Korean couft® Therefore, it is consistent with internationgbstations
that in case of lack of specific objective, appeeesof the defendant shall be deemed
as consert™® However, though the defendant has clearly expiebseobjection to the

136;
137,

) See: article 698 of the Korean Civil Procedure Act

) Article 16 (1) of the Korean Civil Procedure Atipslates that litigation arising from infringingta
shall be under jurisdiction of court of the pladeeve the infringing act is committed, which is dstest
with the general viewpoint in international socidtpr example, Chinese laws stipulate that a fitga
initiated for an infringing act shall be under jhasdiction of the court in the place where thieimging
act is committed or where the defendant has hisailem

138 see: article 16 (2) of Korea Civil Procedure Act.

139 Article 698 of the Korean Civil Procedure Act siimtes that appearance can be the basis of
jurisdiction. If the defendant has appeared toctirt of first instance to responded to the litqator
made statement in preparing procedure of the obfirst instance without putting forward any pleag
of jurisdiction, he will be prohibited putting foard any opinion of argument against the jurisdictié
this court.

149 gpecific objective refers to putting forward oltie to the error of jurisdiction, requiring to tkelr
the dispute to the court having jurisdiction, goegring in court to advocate to release arresieastibject
matter.
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jurisdiction of the court, even he has answereditiigation, he shall not be governed
by the court. And as the declaration of will is atways required to be put forward in
the initial stage of the litigation, objective airisdiction is also effective if it is put
forward in the stage of first oral deb&t8.

3.3.3 Legal Rules concerning Maritime Litigation Juisdiction Involving Foreign
Elements in Korea

In Korea, though there is no principle differencetween maritime litigation
involving foreign elements and domestic maritintigdtion in aspect of basic principle
and structure of litigation, it becomes an impdrrestion which includes the choice
of forum and the choice of law that maritime digpstfinally settled in which country
and in accordance with what law in respect thaag an international litigation.

The criterion on judgment of maritime litigationrigdiction involving foreign
elements of Korea is the same as that of the delitgyation jurisdiction involving
foreign elements which is mainly in accordance wlevant stipulations of Korea
International Private Law that Korean courts shale jurisdiction when they have
substantive connections with parties or facts sputes and in consideration of the
specialty of maritime litigation jurisdiction inwghg foreign element§? The
jurisdictional clauses in contract involving foreigelements usually stipulate the

exclusive jurisdiction of foreign courts, which mbg accepted in presumption that a

) The initial stage refers to the stage that the ¢t&s been tried in first instance but the pregarin

procedure has not ended. If the defendant doesppar in court in the preparing procedure, the
following stage shall also be deemed as the irstedie. However, if the defendant has responded and
defended himself to the entity prior to the endraf argument, the stage will terminate.

192 Article 2 of Korea Private International Law, whicame into effect on July 1, 2001 stipulatesithat
case there are actual connections between a cotdirthe parties or disputes, the court shall have
jurisdiction involving foreign elements. When theud decides whether there is actual connections, i
shall be according to principles conforming to thstributive idea of jurisdiction involving foreign
elements; At the time of confirming jurisdictionvaiving foreign elements, the court shall refer to
jurisdictional rules in domestic laws, but it shalbo sufficiently consider the specialty of jurisidn
involving foreign elements in accordance with tesemice of the preceding paragraph.
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case is beyond the exclusive jurisdiction of Koaea the appointed foreign court
accepts the jurisdictional clauses and is entitteetxecute the right of judgment.
Jurisdictional clauses mentioned above are noitaidy effective. If a party abused
his economic advantage and there is obvious resssoaircumstance, the jurisdictional
clauses would be null and void with the reasonttieag have violated the public order
and good customer. The Supreme Court of Korearieglsthe case with the clause of
bill of lading choosing New York court as the exstle court. The Supreme Court of
Korea cognized that the jurisdictional clause id and void due to its lack of
rationality and put forward the criterion on judgref effectiveness of jurisdictional

clauseg®™

(1) Applicable Laws of Maritime Litigation Jurisdic tion Involving Foreign
Elements in Korea

In accordance with relevant stipulations of Kosdice of applicable laws is on the
basis of principle of the parties’ autonomy. Partie the contract may choose the
applicable laws in an expressed way, but the aigédaws chosen in an implied way
shall be confirmed according to content of the rmiand other relevant conditiofds.
Contracts involving foreign elements usually setalguses of applicable law, the
application of which shall be determined by the atiegion of both parties. The

3 The verdict (96) 20093 judged on September 9, 1§%he Supreme Court of Korea stated that the
precondition of effectiveness of exclusive inteoval jurisdictional agreement which excludes the
jurisdiction of Korean courts with foreign courts igs jurisdictional courts is that the case is unader
exclusive jurisdiction of Korean courts, the appairforeign court shall have jurisdiction over tase in
accordance with its domestic laws and there i©redde connections between them. In addition, $e ca
there are unreasonable and unfair circumstancesjutistic act shall be deemed invalid due to its
violation of public order and good custom of thiggdictional agreement. Though this case hasdhis b
of connections, the defendant has place of businddsw York State and the place where the carried
goods are destroyed is Texas State. However, hetplaintiff and the defendant have principal effic
Korea; representatives and staff are Korean; theepivhere the carriage of goods proceeded to has
nothing to do with New York State and Texas Stifiere are no materials showing that American laws
are more favorable to the defendant as a carriszadtdaws; and there’s too much inconveniencehtor t
defendant to initiate a litigation in court of N&fark. Therefore, the exclusive jurisdictional claus this
case is invalid in respect that the appointed dackied of reasonable connections leading to sgedbits
effective factors.

149 See: article 25 (1) of the Korea Private Inteoati Law.
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guestion is that when foreign laws are appointduktthe applicable laws how to apply
to and testify them. As for the application anditesny of the foreign laws, there are
two viewpoints that foreign laws are deemed adates of the case and as the laws. In
Korea, the viewpoint of most people is that fordmns shall be deemed as the laws
and have the same status as domestic law, whietsdsshown in Korea private
international law*® Though foreign laws are adopted in accordance thighwill of
parties, they shall, in case the result of theiegimbn of them violates the social order
and lacks of reasonableness, be excluded froncapiph*®

(2) Effective Factors of Maritime Jurisdictional Agreement Involving Foreign
Elements

Korean Civil Procedure Act stipulates the effecte®s of the written jurisdictional
agreement. This stipulation certainly applies ® jtirisdictional agreement involving
foreign element&!” Through the jurisdictional agreement, parties riternational
trading can reduce the uncertainty of jurisdictiovolving foreign elements and the
application of law, change the jurisdictional piphes confirmed in accordance with
general rules and make the jurisdictional rulesemfavorable to themselves. In
accordance with different standards of classificatthere are many classifications of
jurisdictional agreement including exclusive juitddnal agreement and additional
jurisdictional agreement or the agreement of pmtiog and the agreement of
derogation and so on. The effective factors, waljatigment of its effectiveness shall,
no matter on what kind of standards of classificatbe executed in accordance with
laws of the forum. The forum mentioned above inetuthe forum where the litigation
is brought on and forum derogation. Effective fextof agreement of exclusive
jurisdiction for excluding the jurisdiction of Kaere as follows:

(a) Korean Courts Have No Exclusive Jurisdiction

Parties are not allowed to exclude the jurisdicbear the case through agreement

149 Article 5 of Korea Private International Law sfites that as the court shall apply to the foré&igrs

confirmed by this law through function investigatiit may ask parties to assist it.

148 Article 5 of Korea Private International Law alstipulates such principle of public order whichlsha
be interpreted limiting in a general and superanati position and has a smaller scope than thesacial
order stipulated in Article 103 of Korea Civil Law.

147 See: article 29 of Korean Civil Procedure Act.
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that shall be under jurisdiction of Korean courts.

(b) Foreign Courts Appointed by the Jurisdictional Agreement Have Maritime
Jurisdiction Involving Foreign Elements

While in case the court appointed by the agreemieexclusive jurisdiction has no
maritime jurisdiction involving foreign elementhgetcase can not be tried.

(c) Disputes Has Reasonable Connections with Forei§ourts

Korean laws stipulate that Korean courts shall Haxisdiction involving foreign
elements if the case has substantive connectidghsiaiea™*® In judicial practice, we
should interpret the substantive connections bypagthisons of which are as follows:
firstly, when the court determines whether theee sabstantive connections or not, it
shall follow the reasonable distributive idea afgdiction involving foreign elements,
for example, in case the choice of the neutraltésueasonable, the agreement may be
accepted; secondly, in order to have jurisdictirolving foreign elements, parties or
the case shall have substantive connections imgudot only the domicile and
nationality of parties but also the agreement betwearties; thirdly, stipulations of
Korea are just the usual circumstances, which tlooloide the agreed jurisdiction and
answering jurisdiction. Arbitrational agreement vie#n parties can exclude any
jurisdiction of courts. It will cause instabilitynd violate the objective of parties to
make the jurisdictional agreement in case of requent that the case shall have
reasonable connections with foreign courts or thet jurisdictional agreement is
reasonable. In case of obvious unreasonablenesgustice, it shall be settled by
examining whether it violate the principle of peldrder and good custom or not.

(d) Agreement of Exclusive Jurisdiction Shall not \blate the Public Order and
Good Custom

Though this factor is comparatively abstract, ivésy important to be the way of
control preventing abuse of the jurisdictional agment. Its applicable basis is
stipulations concerning public order and good acustd Korea Civil Law and Korea
International Private La/®)

148 See: article 2 (1) of Korea Private Internatidre.
149 See: article 103 of Korea Civil Law and articledforea Private International Law.
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3.4 Maritime Litigation Jurisdiction in China
3.4.1 Legal Rules concerning Domestic Maritime Ligation Jurisdiction in China

The domestic maritime litigation jurisdiction of i@ mainly solving problems
concerning judicial division of maritime cases loé first instance in China. It can be
divided into legal jurisdiction, jurisdiction by aer, exclusive jurisdiction and agreed
jurisdiction in accordance with characteristics gederal rules of maritime litigation
jurisdiction.

(1) Legal Jurisdiction of Maritime Litigation

Generally speaking, legal jurisdiction means thatdourt of litigation jurisdiction is
regulated by laws. Legal jurisdiction of China nhaimcludes special jurisdiction,
territorial jurisdiction, appealed jurisdiction agdade jurisdiction.

Maritime special jurisdiction in China means thairitime cases of the first instance
can only be governed by special courts, whichdetlide jurisdiction rules of division
and extent of power concerning acceptance of mmerittases of the first instance
between special courts and other people’s cOUtth accordance with Regulations
concerning Acceptance Scope of Maritime Court ory NI&", 1989 made by the
Supreme Court of China, maritime courts of Chinacidly accept disputes on
maritime tort, maritime contract, cases of enforeetrof maritime decision and cases
of security of a maritime claim between Chineseall@grsons or citizens, Chinese and
foreign legal persons or citizens, foreign legaspas or citizens.

150 At the beginning of the establishment of Chinanaritime cases in China shall be accepted by

general people’s court. In 1954, maritime cases vemxcepted by water transport coaiter Water
Transport Courbf Tianjin, Shanghai and the Yangtze River weraldished. In 1957, after cancellation
of water transport court, maritime cases were agegepted by the civil trial courtroom of the gether
people’s court. Since 1980, maritime cases had toieehby the economic trial courtroom of the gaher
people’s court. On November 14, 1984, China madeDtbcision on the Establishment of Maritime
Courts in Coastal Port Cities. To carry out thisiglen, the Supreme Court of China made Decision on
Problems concerning Establishment of Maritime Cand the following rules such as Rules of Scope of
Maritime Jurisdiction and Notice of Scope of Aceemie concerning Further Execution of Maritime
Courts. In accordance with these rules, casegsbfifistance in popedom of maritime courts shall be
under special jurisdiction of maritime courts ahe other courts shall not execute the jurisdictidmich
established the special jurisdiction rules of rmagtcases.
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Maritime territorial jurisdiction in China includgsrisdiction territory of maritime
courts and decisive criterion of maritime terrabjurisdiction. Jurisdiction territory of
maritime courts refers to area lawfully defined awvitere the maritime case of first
instance is heard. It is an important part of rimaitterritorial jurisdictiort®” Decisive
criterion of maritime territorial jurisdiction rafe to the criterion confirming whether
there is the relationship of administrative subwation between maritime cases and the
corresponding jurisdiction territory of the coushich includes defendant’s domicile,

plaintiff's domicile, place of contract, place aérformance, place of tort, place of the

31 |n accordance with Decisions of Several Questemrgerning Establishment of Maritime Courts,

Circular on Adjusting the Jurisdiction of Shangleid Wuhan Maritime Courts, Decision of
Establishment of Haikou and Xiamen Maritime CoDecision of Establishment of Ningbo Maritime
Court and Circular on Formal Acceptance of Cas@&edfai Maritime Court made by the Supreme Court
of China, the current jurisdictional areas of nivat courts in China now are divided into the follogv

ten parts: (a) Haikou Maritime Court: waters andigpof Hainan Province and waters and islands of
Xisha, Zhongsha, Nansha and Huangyan Island; (Bh@alhou Maritime Court: from centre line of
Yingluo River bending at interface between Guantixiang and Guangdong to the extended maritime
space at interface between Guangdong Provincewiaah Province and waters from estuary of Zhujiang
to Guangzhou Port, which include some ports sucBhasijiang, Huangpu, Guangzhou, Shekou and
Shantou etc.; (c) Xiamen Maritime Court: from ifdee between Fujian Province and Guangdong
Province to the extended maritime space of Longto@ilCangnan County in Wenzhou at interface
between Fujian Province and Zhejiang Province, lvhiicludes South of Donghai, maritime islands of
Taiwan and ports belonging to Fujian Province @;Ningbo Maritime Court: from Longtoubi of
Cangnan County in Wenzhou at interface betweeifr&rovince and Zhejiang Province to the extended
maritime space and islands of Jinsha Bay of Pirfigbunty at interface between Zhejiang Province and
Shanghai and ports belonging to Zhejiang Provif@eShanghai Maritime Court: from Jinsha Bay of
Pinghu County at interface between Zhejiang Prevemad Shanghai to the extended maritime space at
interface between Jiangsu Province and ShandorninBeand waters from Changjiang Estuary to Liuhe
Estuary of Jiangsu Province, which include islasfdsnd parts of Huanghai and Donghai and ports such
as Shanghai and Lianyungang etc.; (f) Wuhan Maeit@ourt: from main line of transportation of
Changjiang between Lanjiatuo of Sichuan Provindaube Estuary, including ports such as Chongging,
Fuling, Wanxian, Yichang, Zhicheng, Shashi, Cheggli Wuhan, Huangshi, Jiujiang, Anging, Tongling,
Wuhu, Maanshan, Nanjing, Zhenjiang, Jiangyin, Zjagang and Nantong etc.; (g) Qingdao Maritime
Court: from interface between Shandong ProvinceJemgsu Province to extended maritime space at
interface between Shandong Province and Hebeiremvincluding parts of Huanghai, parts of Bohai,
maritime islands and ports such as Rizhao, Qingtfadai and Yantai etc.; (h) Tianjing Maritime Cour
from interface between Shandong Province and Hetoeince to extended maritime space at interface
between Hebei Province and Liaoning Province, dioty parts of Huanghai, parts of Bohai, islands and
ports such as Tianjing and Qinhuangdao etc.; (iaPaaritime Court: from interface between Hebei
Province and Liaoning Province to waters of YahgjdRiver, including islands and ports such as Dalia
and Yingkou etc.; (j) Beihai Maritime Court: fronongts and waters of Guangxi Province and matritime
space, waters and islands of north bay, to webieoéxtended maritime space and centre line ofiifing
Bay, including Wuni Island, Dongzhou Island andysieg Island.
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subject matter, port of registry, place of propegstgservation and place of actual
relations with dispute and so on. As different sdssve different criterions, we should

make decisions in accordance with specific sitnafit?

As jurisdiction area of maritime courts breaks tmitation of administrative
divisions, the court where appeal against judgroerdrder must be defined and the
appealed jurisdiction of maritime trial is to sohkis problem. The appealed
jurisdiction of maritime trial refers to the juristion rules to define the division and
extent of the power of appeal against judgmentagranade by maritime courts.

Maritime grade jurisdiction refers to the jurisdict rules to make off the division

and extent of the power for acceptance of castsbinstance between superior court

152 As for the decisive criterion of maritime caseticke 6 of Special Maritime Procedure Law of China

stipulates that the Civil Procedure Law of Chinalldbe referred to concerning the territorial jdittion

in maritime proceedings. The following shall be la@gpbto concerning the territorial jurisdiction of
maritime proceedings: (a) an action initiated foraaimiralty tort dispute shall, apart from applyiog
articles 29 to 31 of the Civil Procedure Law of Zhibe under the jurisdiction of the admiralty tadir
the port of registry; (b) an action initiated fodspute arising from a maritime transportationtimt
shall, apart from applying to article 28 of the ildRrocedure Law of China, be governed by the aaltyir
court of the port of transshipment; (c) an actmtiated for a dispute arising from a charter paltgll be
under the jurisdiction of the admiralty court of thort of delivery of vessel, the port of returrvegsel,
the place of the port of registry, or the place whbe defendant has a domicile; (d) an actioraiad for

a dispute arising from a maritime protection ardkmnity contract shall be under the jurisdictiorihaf
admiralty court of the place where the subjectenatt the protection and indemnity is located, \ehbe
contract is concluded, where the crew embark enadigrk or where the defendant has a domicilen(e) a
action initiated for a dispute arising from a crewployment contract shall be under the jurisdiatibtne
admiralty court of the place where the plaintifé lzadomicile, where the contract is concluded, viie
crew embark or disembark or where the defendantldamicile; (f) an action initiated for a dispute
arising from a maritime guarantee shall be undejuhsdiction of the admiralty court of the plagbere
the collateral is located or where the defendastehdomicile; an action initiated for a disputesiag
from a vessel mortgage may also be under the ictianl of the admiralty court of the place of thertmof
registry; (g) an action initiated for a disputeseg from the ownership, possession, use, priofitg
vessel shall be under the jurisdiction of the adltyircourt of the place where the vessel is sitljatee
place of the port of registry or where the defehdes a domicile. Furthermore, article 9 of Special
Maritime Procedure Law of China stipulates thahgplication for determining an admiralty propersy a
ownerless shall be filed with the admiralty couftptace where the property is located; while an
application for proclaiming a person as dead becafisa maritime casualty shall be filed with the
admiralty court of the place where the competetitazity in charge of the maritime casualty or viltie
admiralty court that accepts relevant admiraltgsas
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and lower-class court. Since maritime courts oh@land special jurisdiction rules of
maritime trial were established, maritime casefrsif instance in jurisdiction area of
maritime courts were all tried and has never beed by the superior maritime court
or the supreme court. Therefore, problems conagrmaritime grade jurisdiction
actually have not happened by now. In additiondescivil procedural rules, there are
no other rules for the superior maritime courtely on when it tries maritime cases of
first instance™ In practices of maritime trial, there’s nothingowg with it. Therefore,
no matter in legislature or in judicial practiceantime grade jurisdiction does not have

too much actual meaning.

(2) Jurisdiction by Order of Maritime Litigation

Jurisdiction by order means the jurisdiction isroed through the judgment or order
made by people’s court not directly stipulatedhe kw. In accordance with relevant
stipulations of Civil Procedural Law of China, ne& of jurisdiction, designation of
jurisdiction and transfer of jurisdiction all betpto the jurisdiction by order.

Referral of jurisdiction refers to a jurisdictionle that after a court has accepted a
case not under its jurisdiction, it shall refer tase to the people’s court that does have
jurisdiction over the case. Referral of jurisdinti@s for maritime litigation, applies to
maritime courts, maritime courts and local peopteisrts, and other special courts. As
referral of jurisdiction of maritime litigations i€hina applies to special jurisdiction
without involving grade jurisdiction, it shall agplo among maritime courts, among
maritime courts and other basic people’s couristermediate people’s courts. But it is
different in other legal departments due to thajplementation of grade jurisdiction,

and referral of jurisdiction usually exists betweenirts of the same level not between

159 Article 39 of the Civil Procedure Law of Chinapstiates that people's courts at higher levels shall

have the authority to try civil cases over whicbgde's courts at lower levels have jurisdiction@sts of
first instance; they may also transfer civil ca®esr which they themselves have jurisdiction astsaaf
first instance to people's courts at lower levatgrfal.
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courts of the different level, which is the gretdifference between the referral of
jurisdiction of maritime litigation and that of @hlegal departments® There are two
problems we need to pay attention to of referrguogdiction: firstly, avoiding that
what should be transferred but not and what shaatlithe transferred but have done so;
secondly, the court to which a case has beenedfshall not, even it has demurrer on
the refer, independently refer it to another cbuttshall report it to a superior court for
the designation of jurisdiction.

Designation of jurisdiction refers to the jurisébet rule that a court, in accordance
with relevant regulations, designates a lower-leveit of area under its jurisdiction to
exercise the jurisdiction over some specific calee reasons for occurrence of
designation of jurisdiction are as follows: firsily the event of a jurisdictional dispute,
the dispute can not be resolved through consuitasiecondly, if a court which has
jurisdiction over a case is unable to exercisguiigdiction for special reasons, such as,
the judicial personnel all withdraw or the jurigaia can not be exercised due to flood,
earthquake and tsunami &te.

Transfer of jurisdiction refers to the jurisdictianie that courts at higher levels shall
have the authority to try cases over which courtiewer levels have jurisdiction as
courts of first instance; they may also transfaesaover which they themselves have
jurisdiction as courts of first instance to cowatdower levels for trial. In accordance
with Civil Procedural Law of China, transfer ofigdiction must satisfy the following
three conditions: (a) the transferred case must baen accepted by the court; (b) the
court where the case has been transferred musjurasdiction; (c) the case must be

%) In accordance with the Civil Procedure Law of @hineferral of jurisdiction shall possess the

following conditions: (a) the case referred hasseepted by the court which refers the caseisiiiot
accepted, the court shall notify the party to bamglitigation in the court which has jurisdictioner it
and not refer the case; (b) the court which rdfegscase has no jurisdiction over the case; (cydiet
which the case is referred to has jurisdiction @ver

%) Article 10 of the Special Maritime Procedure Lafv@hina stipulates that in the event of a
jurisdictional dispute between a maritime court arakople’s court, it shall be resolved by theutiisg
parties through consultation; if the dispute carb®iso resolved, it shall be reported to their comm
superior people's court for the designation ofsgidtion. As any province, autonomous region or
municipality directly under the central authorigshonly one maritime court in China, if a jurisidintl
dispute between a maritime court and a people® ootiin the jurisdictional region of its suprecwurt
cannot be resolved, it shall report the case tatipeeme court for the designation of jurisdictihjch

in fact is a characteristic of maritime litigatijpmisdiction.
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transferred between the superior court and the ri@vel court which have
relationship of administrative subordinatiGh.

(3) Maritime Exclusive Jurisdiction

In accordance with the general viewpoint, litigatjorisdictions can be divided into
exclusive jurisdiction and agreed jurisdiction byiterion that whether it is
compulsively stipulated. Laws compulsively stipel#bat if a litigation can only be
tried in specific court and the parties are naivedld to change the jurisdiction of the
court by agreement, it will be called exclusivagdiction. The characteristics of it are
as follows: firstly it is the monopoly and exclusijurisdiction, which does not admit
the jurisdiction of other court over specific cassscondly it is the exclusion of the
possibility of agreed jurisdiction. Basically, niame exclusive jurisdiction is still a
special kind of territorial jurisdictiofr”?

(4) Maritime Agreed Jurisdiction

Agreed jurisdiction refers to the jurisdiction ruleat allow parties to choose the
jurisdiction court by agreement. Agreed jurisdiatibased on the common will of both
parties, is alteration of or supplement to thatteyr jurisdiction by the choice of the
jurisdiction. At the moment countries all over therld set up agreed jurisdiction, they

also stipulate the following limited conditionsxrfi@s can but stipulate the court of first

156;
157,

) See: article 39 of the Civil Procedure Law of @hin

) Article 7 of the Special Maritime Procedure LawGlfina stipulates that the following maritime
litigations shall be under the exclusive jurisdiatiof the maritime courts specified in this Artice) a
lawsuit brought on a dispute over harbor operatibiadl be under the jurisdiction of the maritimet@f

the place where the harbor is located. The dispuiestioned above include maritime disputes of
measurement, exploration, construction of harba@dge, explosion, refloatation, salvage, tractiod a
construction over and under water and those of ématidischarge of goods at port, lighterage, storag
and tally operation; (b) a lawsuit brought on godis over pollution damage for a ship's discharge,
omission or dumping of oil or other harmful substs) or maritime production, operations, ship
scrapping, repairing operations shall be undejutiigiction of the maritime court of the place weil
pollution occurred, where injury result occurredadrere preventive measures were taken; (c) a lawsui
brought on a dispute over a performance of a mmeigxploration and development contract within the
territory of China and the sea areas under itsdinion shall be under the jurisdiction of the itrae
court of the place where the contract is perforneaddition, in accordance with article 34 of Gieil
Procedure Law of China stipulates that a lawstiiatad for real estate shall be under the jurisaficof

the people's court in the place where the estdbeased, cases concerning damages caused byocollis
between ship and building or equipment at seagahle waters and ports shall also be under exelusiv
jurisdiction by maritime court of the place whetee tdamaged building or equipment is located.
Fundamentally speaking, “the building or equipmemtintioned above is also real estate and the
litigation concerning it is damaged shall also berded as “litigation concerning real estate”.
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instance concerning litigation due to some spedégal relations; stipulations of
agreed jurisdiction can not change stipulationsxafusive jurisdiction; agreement of
jurisdiction must be in written fordt® Many maritime contracts, especially the bill of
lading of regular ships, usually set up jurisdiaéib clauses to choose the relevant
jurisdiction court. It is a common question of riare agreed jurisdiction whether the
jurisdictional clauses of maritime bill of ladingut be the effective confirmation of

agreement of jurisdiction.

3.4.2 Legal Rules concerning Maritime Litigation Juisdiction Involving Foreign
Elements in China

(1) Legal Basis for Confirmation of Maritime Litigation Jurisdiction Involving
Foreign Elements in China

In accordance with international maritime convemgjocurrent laws and relevant
judicial interpretations that China has accededlégal basis for China to decide
maritime litigation jurisdiction involving foreigalements are as follows:

(@) Stipulations of Jurisdiction in International M aritime Conventions That
China Acceded to

At present, conventions setting up jurisdictiorlalises with China acceding to are
mainly the International Convention on Civil Liatyil for Oil Pollution Damage in
1969 and the Convention on the Prevention of Mdmikition by Dumping of Wastes
and Other Matter in 1972 and so on. The Civil Riacal Law stipulates that if an
international treaty concluded or acceded to byn&ldontains provisions differing
from those found in this Law, the provisions of theernational treaty shall apply,
unless the provisions are the ones on which Chasaahnounced reservatidig.in
maritime litigation involving foreign elements halso confirmed the principle that
international conventions shall be applied firsfiherefore, when China decides
maritime litigation jurisdiction, the above intetia@al conventions shall be applied to.

158 Article 25 of the Civil Procedure Law of Chinapstiates that the parties to a contract may choose

through agreement stipulated in the written cohtitze people's court in the place where the defénda
has his domicile, where the contract is performéubre the contract is signed, where the plaingff his
domicile or where the object of the action is ledato have jurisdiction over the case, providedl tthe
provisions of this law regarding jurisdiction byét and exclusive jurisdiction shall not be viothte
Obviously, the article is strict with limitation editions which requires that: firstly, only partigsthe
contractual disputes including maritime disputes choose jurisdictional court; secondly, the choice
must be made in accordance with jurisdictionagégdhs such as the domicile of defendant etc.

159 See: article 238 of the Civil Procedure Law ofr@hi
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(b) Stipulations concerning Maritime Litigation Jurisdiction Involving Foreign
Elements in Judicial Interpretations Made by the Spreme Court of China

In basis for confirmation of maritime litigation risdiction involving foreign
elements, Specific Regulations Concerning Maritibigation Involving Foreign
Elements Made by the Supreme Court of China isieiadzed, systemic and elaborate
judicial interpretatiort®® In addition, maritime courts of China have thdsjtiction
over the cases that the defendant has domicilatubhliesidence or permanent
organization in territory of China, that maritimeuct of China has arrested the ship or
parties provide security in China, and that defahtias other property available to be
arrested in China or both parties conferred to litageverned by maritime court of
China.

(c) Stipulations in Some Laws and Regulations Inveing Foreign Elements
That Can Be Deemed as Special Laws in China

These kinds of laws and regulations include Priotedtaw of Marine Environment
and Maritime Shipping Safety Law etc.

(d) Stipulations Involving Foreign Elements in Civi Procedural Law in China

It is general in international society to decidaspliction over foreign-related civil
and commercial cases including maritime cases dghr@application by analogy of
stipulations concerning domestic territory jurisidic such as civil procedural law. As

189 |n accordance with this regulation, maritime coaftChina have jurisdiction over cases meeting wit

the following conditions: (a) litigation over clamfior damages resulting from maritime accidentién
form of ship collisions or damage to a ship’s openg facilities etc.; (b) litigation over claimsrf
damages involving damaging accidents resulting tlwarvessel’'s safe navigation being hindered, due t
operations at sea or installation of facilitiesnigeinappropriate, or involving casualties whichwoed
during shipping or in the course of operations ladtbea and in the harbor, or involving accidenestd
serious negligence which occurred during shippmg the course of operations at sea; () litigatoer
claims for damages resulting from water polluticeused by vessels discharging oil and similar
substances, or dumping waste or other harmful matte the oceans, or from the pollution created by
offshore oil exploration and exploitation and tligadsembly and disposal of vessels at sea; @htidn
relating to fees spent in providing rescue senviigararitime disasters and salvaging sunken s(&)s;
litigation relating to contract disputes over oceaploration and the comprehensive utilization afine
resources; (f) litigation relating to towage coatmisputes; (g) litigation relating to contracsplites over
transportation at sea; (h) litigation relating emizact disputes over time charter party and chpasy by
demise; (i) litigation relating to contract dispt@volving shipping agents; (j) litigation relaino
contract disputes over port loading and unloadimfetallying of goods which occurs in a Chiness;p
(k) litigation relating to contract disputes ovepairs made on ships; () litigation relating totcact
disputes over marine insurance; (m) litigation thedpto general average; (n) litigation relating to
construction and sale of ships; (0) litigation tia@to mortgage rights and priority compensatights
involving a ship; (p) litigation relating to conttedisputes over employment problems between tipe sh
crew and the ship owner or employers.
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stipulations concerning domestic territory jurigidic is reasonable in confirmation of
jurisdictional location division, it can be appliad basis of confirmation of jurisdiction
involving foreign elements in international scoperblevant amendment. Courts of
China also decides maritime litigation jurisdictiorolving foreign elements on these
grounds

(e) Jurisdictional Rules in International Maritime Customs

(f) Stipulations of the Special Maritime ProcedureLaw in China

The stipulations concerning maritime litigationigdiction in the Special Maritime
Procedural Law of China are comparatively spedal,they just stipulate a set of
jurisdictional criterion as basis of confirmatiof maritime jurisdiction involving
foreign elements different from that in the CivitoPedural Law of China which
stipulate both domestic territory jurisdiction aadspecial jurisdictional criterion
involving foreign elements.

(2) System of Maritime Litigation Jurisdiction Involving Foreign Elements in
China

In accordance with relevant stipulations concermiragitime litigation jurisdiction
involving foreign elements in China, the systemnadritime litigation jurisdiction
involving foreign elements includes territorial iggliction, personal jurisdiction,
exclusive jurisdiction, agreed jurisdiction, juiitbn over arrest of ships and
assumptive jurisdiction.

(a) Territorial Jurisdiction

Territorial jurisdiction refers to the jurisdictiorule to decide the jurisdiction of
national court over maritime disputes involvingeign elements in accordance with
relevant relations between the person, event atidnaof maritime disputes and
domestic territory. Territorial jurisdiction is k&b on the principle that a country has
territorial sovereignty over people and issuestsnterritory, which is an important
jurisdictional principle for confirmation of maritie litigation jurisdiction involving
foreign elements generally adopted by countrieevar the world and so does China.
The territorial jurisdiction mainly includes thdlwing aspects:

(1) Jurisdiction by the Domicile of Defendant

Courts of China have jurisdiction over cases thatdefendant’s domicile, habitual

residence or principal place of business is in €lnthat the defendant have branch
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organizations in China, unless they are in conulibexclusive jurisdiction®™

(ii) Jurisdiction of the Place Where the Infringing Ad¢ Took Place

In accordance with chapter 25 “Jurisdiction” andtise 2 of article 2 “Territorial
Jurisdiction” in the Civil Procedure Law of Chirsipulations of chapter 2 of Special
Maritime Procedure Law of China, Specific Regulagioconcerning Maritime
Litigation Procedure Involving Foreign Elements mag the Supreme Court of China
and International Convention on Civil Liability f@il Pollution Damage in 1969,
litigations brought on due to maritime infringingt ahall be under jurisdiction of the
court in the place where the infringing act toolicgl However, in accordance with
Explanation of Comment on the Civil Procedure LdvChina made by the Supreme
Court of China, places where the infringing acktptace include the places where the
infringing act occurred and where the infringingue occurred. On the basis of the
provisions mentioned above, places of infringingaioil damage cases, besides the
place where the act of oil damage occurred ance pldere the result occurred, also
include the place where the preventive measurdsken.

(iii) Jurisdiction by the Place Where the Contract Is Brformed or Signed

Litigations brought on maritime contracts involvin@aritime transportation, charter,
salvage, towage, insurance, agency of carriageadsy repair and building of ships,
buy, mortgage, supply of materials for ships, egmplent of crew and production and
operation at sea etc., courts of China have jatisdi over them in case the contracts
are signed or performed in China. The characteétmaritime contract is that it has a
wide range of transportation, for example, thequarfince of the international contract
of carriage of goods by sea means to transpoabds from one country to another
one, which may get past ports or maritime spacgewéral even tens of countries or
region. Broadly speaking, all the countries andoregymentioned above comprise of
places where the contract is performed. Theref@régng as one of the ports of loading,
unloading, destination or stoppage in transit efdbntract mentioned above is the port

161) Most of clauses of chapter 25 “Jurisdiction” aedti®n 2 of article 2 “Territorial Jurisdiction” ithe

Civil Procedure Law of China, stipulations of clea® of the Special Maritime Procedure Law of China
and Specific Regulation concerning Maritime LitigatProcedure Involving Foreign Elements made by
the Supreme Court of China all set up this juriszhal criterion. The Convention on Unification ©ivil
Jurisdiction over Ship Collision, the United Nasofonvention on Carriage of Goods by Sea and
relevant precedents all confirm the criterion affconation of maritime litigation jurisdiction in\aing
foreign elements.
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of China, or the ship enters into the maritime spafcChina, the court of China shall
have jurisdiction over the maritime litigation inviag foreign elements due to this
contract:®?

(iv) Jurisdiction by the Place Where the Ship Arrivedat or Is Located

When the ship initially destined for a Chinese orits port of delivery or port of
return is the port of China, the court of Chinallshave the jurisdiction over relevant
maritime litigation involving foreign elemert&)

(b) Personal Jurisdiction

Personal jurisdiction refers to the jurisdictiomale specifying that the domestic
nation has jurisdiction involving foreign elememsaccordance with the relationship
of administrative subordination between parties dothestic laws. Established in
accordance with principle that a country has peilssovereignty to its national,
personal jurisdiction means that no matter whetreedispute occurred in its domestic
territory or not, national courts shall have ju$idn over maritime litigation involving
foreign elements as long as one party of the désgudomestic person, organization or
ship. But personal jurisdiction that is rarely a#olis just a supplementary of territory
jurisdiction and other principles of jurisdiction.

(c) Exclusive Jurisdiction

Exclusive jurisdiction of maritime litigation inwahg foreign elements refers to the
jurisdictional rule stipulating that some maritifitggations involving foreign elements

are exclusively governed by a specific nationalricaot courts of other countries or

162) See: article 243, 237, 24 and 28 of the Civil Bdure Law of China, chapter 2 “Jurisdiction” in the
Special Maritime Procedure Law of China and Speétiegulations on Maritime Litigation Jurisdiction
Involving Foreign Elements made by the Supreme @6 @hina.

183 The jurisdictional principles of different maritintases are as follows: (a) as for litigation @@ms

for damages resulting from maritime accidents mmf@f ship collisions or other average, in case the
damaged ship or the ship at fault were initiallgtoleed for a Chinese port; (b) as for litigatiorepglaims

for damage resulting from maritime rescue, in dhsesalvage or the salvaged ships were initially
destined for a Chinese port; (c) as for litigatietating to towage contract disputes, in casedhage
ship has arrived at a Chinese port or entered svatater the jurisdiction of China; (d) as for Hiign
relating to contract disputes involving shippingiatg, ships chartered by agents have entered waters
under the jurisdiction of China or arrived at ar@sie port; (e) as for litigation relating to coatidisputes
over employment problems between the crew emplogegdhe ship owners or employers, in case the
ship that the crew employees are aboard has araived Chinese port or entered waters under the
jurisdiction of the China; (f) as for litigationlaging to general average, the ship was initiafigtohed for

a Chinese port; (g) as for litigation relating tmtract disputes over charter party, in case df @ioship
delivery or port of ship return is a Chinese p(@mj; as for litigation relating to ownership, posses,
usage, mortgage and maritime lien of a ship, ie tas place where the ship is located is a Chipexe

or belongs to the territory of China.
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other national courts have no jurisdiction ovemthand parties can not change the
jurisdiction®¥ Exclusive jurisdiction is one of the most impottamisdictional rules
for specifying maritime jurisdiction involving fagn elements all over the world.

(d) Agreed Jurisdiction

Agreed jurisdiction of maritime litigation involvinforeign elements refers to the
jurisdictional rule stipulating that parties of ntiane disputes involving foreign
elements have right to submit the disputes to safrsome country through written
agreement prior to or after maritime disputes ageclirAgreed jurisdiction, which can
be classified into the exclusively agreed jurisdict additionally agreed jurisdiction,
expressly agreed jurisdiction and impliedly agrgeigdiction means that both parties
choose the jurisdictional court based on their commvill, which is the alteration or
supplementary of territory jurisdiction and canrap@the principle of jurisdiction by
foreign courts in accordance with territory juradain into the principle of jurisdiction
by national courts.

Exclusively agreed jurisdiction refers to a wayagfeed jurisdiction in which a court
of some country is authorized the jurisdiction whghouldn't be obtained by it over
some maritime cases involving foreign elementstdube agreement of both parties.
Additionally agreed jurisdiction refers to a way afreed jurisdiction in which
jurisdiction over some maritime cases involvingefgn elements of a court is
confirmed due to the agreement of both partiesighdhe court should have had such
jurisdiction. Expressly agreed jurisdiction reféosa way of agreed jurisdiction in
which both parties expressly show their choiceuoisgiction in written agreement
prior to litigation. Impliedly agreed jurisdictiorfers to a way of agreed jurisdiction
which is deemed as impliedly accepted by the partaw when the party does not
reach any agreement to the court of jurisdictionthke some action such as active

reply to the litigation of first instance withoubyaobjection. It is a general principle

189 The primary characteristics of exclusive jurisdittover maritime cases involving foreign elements

are as follows: firstly, it is the jurisdiction thdo not accept jurisdiction over this kind of cabg courts
of other countries or other domestic courts; selgahid the exclusion of agreed jurisdiction.
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that agreed jurisdiction is based on the expreagiged jurisdiction and admits
impliedly agreed jurisdiction only in specific silptions by law. When most of
countries accept the agreed jurisdiction, they sd¢taip the following limitations to it:
the party can only choose the court of first instato some litigations based on
specific legal relationships; stipulations on adrgarisdiction can not change
stipulations on exclusive jurisdiction; and theemgnent of agreed jurisdiction must be
in written form etd® Agreed jurisdiction is predominant in maritimeatrinvolving
foreign elements. All kinds of maritime and comnmercontracts especially the bill of
lading usually stipulate jurisdictional clausestiea also usually choose jurisdiction by
a court of a country with their common trust thriouggreement after the maritime
tortious dispute occurg?

(e) Jurisdiction over Arrest of Ships

Jurisdiction over arrest of ships refers to the thiat a court lawfully obtains the
jurisdiction over maritime cases involving foreiglements through arrest of relevant
ships or other property. In accordance with judsoin over arrest of ships breaking
through limitations on territory jurisdiction, persal jurisdiction and agreed
jurisdiction, national courts can, as long as #mescuted arrest of ships, goods and ship
fuel prior to litigations, obtain the jurisdictiaver maritime litigation relevant to that,
which is convenient for parties to choose a caulitigate and for the court to execute

189 Article 242 of Civil Procedure Law of China andice 8 of Special Maritime Procedure Law of

China have made similar stipulations that parties dispute over a contract involving foreign iests or
over property rights and interests involving foreigterests may, through written agreement, chtiese
court in the place which has actual connectionk thi¢ dispute as the jurisdictional court. If arcai
China is chosen as the jurisdictional court, thpulkstions on jurisdiction by level and exclusive
jurisdiction in this Law shall not be contravenedhere the parties to a maritime dispute are foreign
nationals, stateless persons, foreign enterprisgganizations and the parties, through writtere@gent,
choose the maritime court of China to exercisesgliction, even if the place which has practical
connections with the dispute is not within theitiery of China, the maritime court of China shdfica
have jurisdiction over the dispute.

168 Maritime conventions such as International Coriganton Certain Rules Concerning Civil
Jurisdiction in Matters of Collision in 1952, Unit&ations Convention on Carriage of Goods by Sea in
1978 and United Nations Convention on Internatidvalkimode Transport of Goods in 1980 authorize
the parties right and freedom to choose the jutisdial court by agreement.
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arrest of ship facilitating the execution of judgimen the futuré®” However,
jurisdiction over arrest of ships usually leadsdme abuses such as active conflict of
international maritime litigation jurisdiction suds unpredictability of parties and
choice of a place to initiate a litigation. Therefdnternational Convention on Certain
Rules concerning Civil Jurisdiction in Matters obllBion in 1952, International
Convention on Certain Rules concerning Civil Juctsoh, Choice of Law and
Acceptance and Execution of Judgment in 1977 antifited Nations Convention on
Carriage of Goods by Sea in 1978 all set up claps#sbiting international double
litigation to avoid and reduce the active confliofsinternational maritime litigation
jurisdiction. Comments on Several Questions comgrmpplication of Civil
Procedure Law of China made by the Supreme Copulate that as for cases that can
be governed by both Chinese court and foreign cmucase one party has brought on
litigation in a foreign court while the other pamya Chinese court, the Chinese court is
entitled to accept it. It is not allowed that tleeeign court applied for or the party
claimed the Chinese court to execute the judgmeotder made by the foreign court
except for otherwise stipulations of the internaioconvention acceded to or signed
by both parties. In Common Law System, arrest gdsstinat has closest relationship
with action in rem has become an unseparated faart o

() Assumptive Jurisdiction
Assumptive jurisdiction, also referred to as ingbljarisdiction or acceptance of

187 Article 31 of Civil Procedure Law of China stiptéa that a lawsuit initiated for damages causeal by

ship collision or any other maritime accident shallunder the jurisdiction of the court in the platere
the collision took place or where the collisiorpshiist docked after the accident or where the ahfipult
was detained. Maritime courts of China have jurisolh over maritime litigation involving foreign
elements meeting the following conditions stipulatyy Detailed Regulations of Maritime Litigation
Jurisdiction involving Foreign Elements and DethiRegulations of Arrest of Ship prior to Litigatioy
Maritime Court made by the Supreme Court of Chieses in which in response to preserve the said
claimant’s request, maritime court, in order tospree the said claimant’s right of claim on martim
affairs, has already arrest the ship at fault erghrty concerned has already provided a guaramtee
China; if the defendant has other property in Chitéch may be supplied for arrest, maritime court
which adopted the preserve measure of arrest hadigtion over litigation initiated in accordanaéh

this claim. These regulations and judicial intetgdien systematically established the rules osglicition
over arrest of ships of maritime litigation invalgi foreign elements in China. So did International
Convention for the Unification of Certain Rulesatglg to the Arrest of Seagoing Ship in 1952,
International Convention on Certain Rules concer@ivil Jurisdiction in Matters of Collision in 195
and legislations and judicial practices of mostaintries with sea transportation.
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jurisdiction, means a rule that in maritime litigat involving foreign elements, the
defendant, after the plaintiff has brought on itigaltion in a court, did not put forward
any objection and answered the litigation whicHldleconstructed that the defendant
has implied accepted the jurisdiction of that codsssumptive jurisdiction is a
maritime jurisdictional principle involving foreigelements accepted by most of
countries including Chin&®

3.5 Summary of Comparative Analysis on Maritime Litgation
Jurisdiction

3.5.1 Comparative Analysis on Maritime Litigation Jurisdiction between
International Conventions and China

The international maritime litigation jurisdiction China applies special articles of
the Special Maritime Procedure Law as well asglict®nal stipulations of the foreign
section in Civil Procedure Law. And Internationaneentions in China shall be
applied first. The international maritime convensighat China concludes or joined are
rare, but the Special Maritime Procedure Law caomenodate the general principles
of the international conventions or usages in &gt they are basically formulated
in accordance with relative international convemsis® Especially the Special
Maritime Procedure Law breaks the actual connecponciple of the agreed
jurisdiction in the foreign section of the Civil d@edure Law, which shows the
speciality of maritime litigation jurisdiction artde international trend of its connection
with the international conventioh&’

168 Article 245 of Civil Procedure Law of China estsbéd this jurisdictional principle that if the

defendant in a civil lawsuit involving foreign ingsts raises no objection to the jurisdiction abart,
responds to the prosecution and replies to hisidefdne shall be deemed to have admitted thatdbis
has jurisdiction over the case. This stipulatiso applies to maritime litigation jurisdiction invimg
foreign elements.

169 At present, the international maritime conventitimet China acceded to are mainly International
Convention on Civil Liability of Oil Pollution Dangge in 1969 and the Convention on the Prevention of
Marine Pollution by Dumping of Wastes and Othertlstaih 1972.

179 Article 8 of the Maritime Procedure Law of Chingslates: Where the parties to a maritime dispute
are foreign nationals, stateless persons, foreigarmgrises or organizations and the parties, throug
written agreement, choose the maritime court ofPtkeple’s Republic of China to exercise jurisdittio
even if the place which has practical connectioitis the dispute is not within the territory of tReople’s
Republic of China, the maritime court of the PesgRepublic of China shall also have jurisdictioreo
the dispute.
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3.5.2 Comparative Analysis on Maritime Litigation Jurisdiction between and
China

EU is a new form of remarkable organization innméional society. At present, it
has developed into an important polar of multipalarld and the importance of
research of its laws and rules is obvious.

(1) Seeking of the Important Influence from Traditional Culture Spirit of
European Laws

The reason of unification that the establishmedtiexprovement of EU laws and
creation and development of EU complement eachr @he series of social factors
including politics, economy, culture and legal ttiad and so on. It goes without
saying the important meaning of the political amdr®mic integration to modern
European, as what we need to deeply research isulhére and legal tradition
contained in it. The main reason for legal unifaratis the influence from Roman
Law!™® Roman Law, as a good example of different legili@) has great influences
on the elimination of conflict and promotion of fication of law in the scope of
EU.172)

(2) Reference for Experiences and Lessons from Eldracerning Harmonization
of Conflict of the two Law Systems

Most of 15 member states of EU belong to Civil L&ystem and only Britain and
Ireland belong to Common Law Systéfl.As we all know, there is great difference
between Civil Law System and Common Law Systenga&s the legal principle of
maritime litigation jurisdiction. In addition, tharisdiction of countries of Civil Law
System also have different rules and charactevisBoce established, EU has been

consistently striving to harmonize maritime litigat jurisdiction conflict and formed a

) See: Ye Shipeng, A Critical Introduction to thestdiy of European Law, Beijing: China University of

Political Science and Law, 1998, P.61.

72 The culture pre-establishedkills, conception and principle for settlementagfal problems and the
way of legal practice indicated by Roman Law haweenor less affected EU laws actively. For example,
some legal conceptions or legal principles usedUylaws can be traced back to Roman Law, and
several ways of handling cases show the ideauktitg is the proper settlement of some specifie ca
which was advocated by Roman Law to a certain &xten

7% See: Dong Maoyun, Comparison of Legal Culture iofl Caw System and Common Law System,
Beijing: Law Press, 2000, P.15.
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special and effective system which includes margcipus experiences worthy of
being referred by other countries, regions or ma@onal organizations.

(3) Research on Special Functions in Legislation dnjustice of European Court

In process of Europe region unification, Europeavur€ as one of the most
important organizations of EU, have played non-folegrole in many aspects. If we
deeply research the function realized in thosectspeve shall know more clearly
about the developmental track and the latest teydaffEurope region unification and
know more about the meaning for other regions ampmund legal territory countries
provided by European court.

(4) Promotion of Continuous Perfection on Intersedbnal Maritime Litigation
Jurisdiction in China

Though the exclusive legal personality owned by &ddis the complication of
research on Maritime Litigation Jurisdiction in Btalso adds the possibility available
to be referred t6’¥

Now EU is just a special international organizatiamd its member states still have
complete sovereign. Only as member states yieldgbaheir sovereign to EU in a
certain scope, the relationship between them isremn states and regional
international organization. When member states comicate with each other, other
international organization or a third country, thelyall comply with the general
international rules in the capacity of a soversigie. As the international characteristic
inside EU is weakening and the intersectional dberigtic is strengthening, some
people think it will evolve to confederation or éeteracy. Therefore, experiences and
lessons of harmonizing conflict of the jurisdictioside EU is meaningful for China as
a sovereign state to harmonize the intersectiopalflict of maritime litigation
jurisdiction.

17 On the one hand, as China is a nation with indiégrensovereign and active opening to the outside

world, there are many disputes due to the freqamiitand commercial matters including maritime
communications; on the other hand, China is a cpwsith various scopes of laws. China has four
comparatively independent scopes of laws invol@igl Law System and Common Law System, which
decides that China shall focus on the internatiomaditime jurisdiction and consider the intersewio
maritime jurisdiction. EU laws can exactly provitlelpful reference for China from aspects of both
theory and practice.
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3.5.3 Comparative Analysis on Maritime Litigation durisdiction between Korea
and China

The international trade and transportation betwémea and China increases at an
astonishing speed in recent years. At the same timaie are more and more maritime
disputes between companies and people of KoreailChima. It is very necessary to
conduct a comparative analysis on maritime litagajurisdiction between Korea and
China.

There’s no special legislation of maritime litigatijurisdiction nor maritime court
for performance of maritime litigation jurisdictionn Korea, the performance of
maritime litigation jurisdiction accords to the it@nd commercial proceeding.

China is a country with large area of sea and higpgng industry. In order to
exercise its maritime litigation jurisdiction anave maritime cases tried in time, China
has especially set up ten maritime courts in thie ies of coastal ports and shaped a
logical distributed maritime judicial jurisdictiogystem. To specify the jurisdiction
issue of maritime dispute, after constituting theil®rocedure Law of the People’s
Republic of China in 1991, China constituted thecsd Maritime Procedure Law of
the People’s Republic of China in 1999. Thus, Clhaa established the exclusive
jurisdiction over maritime cases, and set up atmmilitigation system which is of
Chinese characteristic.

China stipulated maritime litigation jurisdiction two procedure laws, which is
clear and specific, and provided powerful legaltgmtion to maritime litigation
jurisdiction. However, compared to the other adedneneasures in the field of
maritime litigation, it still has certain deficiaas, which is manifested in the following
aspects:

(1) China Is Lack of Grade Jurisdiction concerning Maritime Litigation
jurisdiction

The law of maritime procedure of China does notehatipulations of grade
jurisdiction, which is incomplete as a procedure. [@he grade jurisdiction stipulated
in the law of civil procedure of China was dividedo four grades: the grassroots
people’s courts shall have jurisdiction as couftfirst instance over civil cases; the
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intermediate people’s courts shall have jurisdicés courts of first instance over the
major cases involving foreign interests, casestthae major impact on the area under
their jurisdiction, and cases under the jurisdictid the intermediate people’s courts as
determined by the Supreme People’s Court; the higkeple’s courts shall have
jurisdiction as courts of first instance over ciwdses that have major impact on the
areas under their jurisdiction; the Supreme Peofleurt shall have jurisdiction as the
court of first instance over the cases that hajjemmapact on the whole country, and
cases that the Supreme People’s Court deems ildstiguWhereas, in the judicial
practice, normally maritime courts shall have plidgBon over first instance maritime
cases; the higher people’s courts shall have jatisd as courts of first instance over
maritime cases that have major impact on the aweder their jurisdiction; the
Supreme People’s Court shall have jurisdictionhascourt of first instance over the
maritime cases that have major impact on the wholatry. Therefore, maritime
litigation jurisdiction is divided into three gragjevhich is different from the four grade
jurisdiction system in the law of civil proceduteis completely necessary to make
stipulations with regard to the grade jurisdictiothe law of maritime procedure.

(2) The Stipulations of Maritime Litigation Jurisdi ction Adhered to the Law of
Civil Procedure

The stipulations of maritime litigation jurisdiction the Special Maritime Procedure
Law of the People’s Republic of China adhered ® lw of civil procedure, for
example, it is stipulated concerning the territojimisdiction of collision between
vessels disputes that, A lawsuit brought on magitiomtious may be, in addition to the
provisions of Articles 19 to 31 of the Civil Proced Law of the People’s Republic of
China, under jurisdiction of the maritime courttud place of its port of registry.

(3) The Scope of Agreed Jurisdiction Is Too Narrow

Agreed jurisdiction is a flexible and special jdregion system which allowed the
parties to choose the court of litigation by agreemmlt respects the parties’ will and is
convenient for the parties to carry out litigatidh.is stipulated in the maritime
procedure law of China concerning agreed jurisulicthat, where the parties to a

maritime dispute are foreign nationals, statelesssgms, foreign enterprises or
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organizations and the parties, through writtenegent, choose the maritime court of
the People’s Republic of China to exercise jurisaiic even if the place which has
practical connections with the dispute is not witlthe territory of the People’s
Republic of China, the maritime court of the PesgRepublic of China shall also have
jurisdiction over the dispute. Chinese law onlypugtites the circumstance that the
parties to a maritime dispute are foreign natiqrsdiigeless persons, foreign enterprises
or organizations and the parties, through writgmeement choose the court, whereas,
there is no stipulation with regard to the circuanse that the parties are Chinese or
one of the parties is Chinese.

(4) China Is Lack of Stipulations of Forum Non Coneniens

Forum Non Conveniens is referred to where the dbcrasurts have the jurisdiction
over one particular civil and commercial litigatioase concerning foreign interests
pursuant to its domestic law or the relevant sifiohs of international conventions,
however, the court is of the view that it shallMeey inconvenient or impartial for the
court to exercise jurisdiction over the case, &maetis some other foreign courts that
are convenient to try the case, the court couldiseefto exercise jurisdiction
consequently. The application of Forum Non Conveniendicates the spirit of
international comity, and makes the court to carsahd deal with the conflict of
jurisdiction flexibly based on various factors itxed with the parties, withesses, and
cases, therefore, it helps to protect the usingsurces of the courts and the parties,
and could prohibit one party from choosing the tout is regretful that there is no
stipulation of Forum Non Conveniens in China.
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Chapter 4 Specific Solutions
on Maritime Litigation Jurisdiction in Chinese Laws

4.1 Rules of Jurisdiction Clauses of Bill of Lading

Jurisdiction clauses of bill of lading, as a spefciam of jurisdictional agreement in
maritime litigation, reflect the parties’ autonorolysettiement of the dispute between
them. It is one of the representations of modevitizztion.
4.1.1 Analysis of Jurisdiction Clauses of Bill of ading in Nomology

Generally, as for maritime disputes beyond bilbaing, courts of each country shall
infer and judge that the jurisdictional agreementalid and perform it, unless the
clauses are deemed unjust. Clauses of maritimedjctibn in addition to those
mentioned above are concentrated in bill of ladnetuding jurisdiction clauses of bill
of lading, jurisdiction clauses of charter partyrgeel into the bill of lading and
jurisdiction clauses of invoking documents and so lo process of handling the
disputes on contract of carriage of goods by dea,court shall first deal with the
problem of effectiveness of jurisdiction clausesd arbitrational clauses, where
disputes on arbitrational clauses are rare, whiputies on jurisdiction clauses are
more than that’>

Jurisdiction clauses of bill of lading have thddwaling legal characteristics:

(1) Ancillary and Independence of Jurisdiction Clawses of Bill of Lading

Bill of lading is the most important document i forogress of carriage. It does not

have a global uniform form, but almost all bill lafling of the ship companies are

178 Many countries are uncertain in confirmation @ éffectiveness of jurisdictional clauses due ¢& la

of specific principles. Sometimes the jurisdictiociauses can not specify the jurisdiction of tbert at
all. Jurisdictional rules of bill of lading arepin the intent of its establishment, to limit thegdiction of

other courts by enlarging the jurisdiction in venittform. All they do is in consideration of chogsi
place to litigate or hoping to apply to the substariaws favorable to them. However, As jurisdintl

rules of bill of lading in each country are not sistent, whether their intent is realized or ngiesfels on
principles each country adopts to confirm the glicion. Even countries adopt the similar princpldne
effectiveness of jurisdictional clauses still deggean the discretion of courts of each country.
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largely identical but with minor differences in gtige. It comprises of two sides with
the front side recording parties, condition of goaahd flights of the voyage and the
inverse having the clauses of standard contracirttlade the jurisdiction clauses and
clauses of applicable laws. After the shipper d@pad the goods and the carrier
accepted the goods or laded them on the shipatiercshall issue bill of lading that
will be the proof of contractual relationship ofri@ge of goods by sea. Issues such as
the shipment, carriage and delivery of goods tlaaehdirect relationship with the
contract of carriage of goods shall proceed inr@zswe with bill of lading. Compared
with the clauses directly related with the contotarriage of goods, ancillary terms
refers to clauses having nothing to do with thbts@nd obligations of the contract and
whether they exist or not will not affect the pemiance of the contratt® Therefore,
the relationship between clauses in front sidalbdtdading and jurisdiction clauses is
not principal contract and secondary contract. Jimesdiction clause shall be
independent and not lose validity due to the iahtgliof the contract of carriage of
goods:’” The ancillary of jurisdiction clauses of bill @fding lies in that they can not
restrict the issuance, transfer and cancellationbithf of lading nor affect the
establishment of the relations of right in rem aretlitor’s right.

(2) Circulation of Jurisdiction Clauses of Bill ofLading
What jurisdiction clauses of bill of lading arefdient from other jurisdiction clauses,
besides the representing form, another importaint @ the special characteristic of

circulation which is decided by the characterisfibill of lading. Except for the initial

18 The ancillary here does not refer to attachméesedms that if ancillary is translated into aasist, it

will better reflect independence of the jurisdiotib rules. Arbitrational rules and jurisdictionalles
belong to ancillary terms.

0 In case the obverse and inverse content of biidihg are seemed as a whole contract, they will b
the necessary terms and the general terms of actontcontractual meaning. As the necessary terms
directly impact the conclusion, enforcement andgperance of the contract and realization of the
objective of the contract, the contract will nobm@into existence if it lacks of one of necessarns.
Terms of a contract including but not limited tesh necessary terms also include ancillary terotsas
clause of solution of disputes.
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shipper and carrier, there will be new party df difillading in each transfer. And there
will be legal relations among many parties in daian of the jurisdiction clauses of
bill of lading*™®

(3) Uncertain Effectiveness of Jurisdiction Clausesf Bill of Lading

The effectiveness is the initial question to exanand weigh jurisdiction clauses of
bill of lading. The uncertainty of bill of ladingek not only on the effectiveness of hill
of lading but also on the resistance of it. Therea country in the world absolutely
accepting the effectiveness of jurisdiction clause®ill of lading and the restrict
conditions set up by them are different. Besidessthipper and carrier, the interested
persons of legal relations of bill of lading alselude the consignee and assignee of
bill of lading. Provided that jurisdiction clausewe effective, there will be
circumstances that the jurisdiction clauses castrite assignee of bill of lading and

that it can not resist the assigié@.

4.1.2 Analysis of Jurisdiction Clauses of Bill of ading in Effectiveness
As a litigation jurisdiction agreement of a spediald, the confirmation of the
effectiveness of jurisdiction clauses of bill dfiifag is different from that of the general

jurisdiction agreement. In addition, the specificni of jurisdiction clauses and the

178 Sometimes these relations become complicatedefample, A is the ship-owner and B is the

bareboat charterer who chartered the ship to Busmess term, C solicited the goods of D to trartisp
from some port of lading to port of destination.the midway of transportation, the goods of D was
transferred to E, F, G, H etc. The movabilitiepudEdictional rules has the following two formasfly is
that if there are jurisdictional rules in the billlading issued by C to D, the rules may be temstl to E,

F, G and H from C and D; secondly is that if the/age charter party between C and D includes
jurisdictional rules which are all included in thil of lading, the jurisdictional rules shall am at the
consignee through some subsequent endorsers.

) These two circumstances are as follows: (a) cistance that jurisdictional rules of bill of ladiogn
resist the assignee. It is certain that jurisdiciorules are valid between the carrier and thppshi
Generally, when the assignee obtained the billdihh, he successfully adopted the rights and atinigs

in the bill of lading. Only the person who knows thuth can adopt the jurisdictional rules behhmlill

of lading, that's to say, he is the assignee that jtirisdictional rules resist; (b) circumstancatth
jurisdictional rules can not resist the assignethefill of lading occurs in the simple bill ofliag and
the general invoking clauses of the bill of ladifie assignee of the simple bill of lading, whicayrbe
the party of legal relationship of bill of ladingitonot the binded party of jurisdictional ruleshiif of
lading that can show the independence of the jatisdal rules of bill of lading, can only accefauses
enough to be noticed. As for bill of lading notppearing jurisdictional rules, the assignee alsonca be
the party of jurisdictional rules. This kind of iance is similar to the non-recourse producethby
common contract to the interested person beyorteoiumal parties.
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circulation of bill of lading decide that the effieeness of jurisdiction clauses of bill of
lading need duplex analysis and can not be intexgbréarough only the principle of
parties’ autonomy. Analysis of jurisdiction clausésill of lading in effectiveness shall
be made from the following two aspects: firstlyjgdiction clauses of bill of lading
must be the effective agreement, or they can nathbebasis of jurisdiction over
disputes concerning bill of lading; secondly, tbgal and effective agreement must be
executive, or it will be a mere scrap of paper. Tassibility of execution of
jurisdiction clauses of bill of lading with the eftiveness of jurisdiction clauses of bill
of lading as the precondition can ensure the lfuiiht of the legal and effective
jurisdiction clause¥? As for the effectiveness of jurisdiction clausésit of lading,
we must simultaneously consider the restrictioasfboth the mandatory stipulations
and the format representations of clauses on them.

(1) Legal Rules concerning the Effectiveness of Jsdiction Clauses of Bill of
Lading

As for standard jurisdiction clauses of bill ofilagi domestic laws of each country
and international conventions all adopt some mamgatrovisions to restrict theffi?
Though countries in Common Law System basicallyrnaffthe effectiveness of
jurisdiction clauses of bill of lading, in circurasice that a court may apply to foreign
laws that is different from domestic law, they nmagke different recognitions to the
effectiveness of jurisdiction clauses of bill aditag®? British courts deem jurisdiction
clauses that may relieve the responsibility of ¢heier under Hague-Visby Rules
invalid. Therefore, though jurisdiction clauses gemerally discretional stipulations,
they will be invalid in case of violation of theesgial stipulations of domestic laws or
international conventions.

189 Most of countries, when admitting the right to @b jurisdictional court by agreement, stipulateeso

limiting conditions. In case clauses satisfy thadition of effectiveness, the possibility of exéontof

them shall also be considered, which is callecoredsie analysis in European countries.

18| aws of carriage of goods by sea in many coursties as Australia, Canada and France and relevant
international conventions have forbidden or limited jurisdictional clauses of bill of lading, esjadly
clauses concerning jurisdiction of foreign coustrie

182) It is typical in Indussa V. Ssranborg gainsayimg jurisdiction of foreign countries by gainsaytog
apply to foreign laws, which become a uniform géénsaying the rules of choosing foreign courthi@n

bill of lading.
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After confirmation of validity of jurisdiction claes of bill of lading, as for their
reasonability, the judge usually applies to prilegpof conflict laws to consider
accepting or gainsaying the established jurisdiatiauses from the following aspects:

(@) Whether the Litigation in Accordance with Jurisdiction Clauses of Bill of
Lading Is Convenient or not

Most litigations over disputes of bill of ladingeabrought on by shippers, while
jurisdiction clauses usually appoint jurisdictionalrt of the place where the principal
place of business of the carrier is located, wincfact is advantageous to the carrier
but the shipper can only accept it. In case thecipal place of business of carrier is far
from the shipper, the execution of these clauséisbwiinconvenient for the shipper,
which undoubtedly adds the cost of litigation o tlaintiff. The acceptance of the
court chosen by jurisdiction clauses is absolutetpnvenient and it shall not be
insisted on.

(b) Whether the Execution of Jurisdiction Clauses ©Bill of Lading May
Relieve the Legal Responsibility of the Carrier onot

Though there is not evitable connections betwegsdjation clauses and applicable
clauses, the fact that jurisdiction clauses simafttasly apply to applicable laws in
most bills of lading implies a clause of choicda. If a carrier in a positive status
tries to relieve or exempt his responsibility, @@ample, he chooses a jurisdictional
court of a country where the quota of the liabildly compensation for maritime
damages is comparatively lower and applies t@aits Most countries and international
conventions will refuse to accept such jurisdictitauses®® After Vimar Serguros V.
m/v Sky Reefer in 1995 confirmed the validity ofeign jurisdiction clauses of bill of
lading, American Federal Court also firmly canakllee jurisdiction clauses that may
relieve the responsibility of the carrier in ac@rde with COGSA of America in 1936

183 Article 3 (8) of Hague Rules stipulates thay clause, covenant, or agreement in a contraatroége

relieving the carrier or the ship from liabilityrftoss or damage to, or in connexion with, goodsray
from negligence, fault, or failure in the dutieslasbligations provided in this article or lessengugh
liability otherwise than as provided in this contiem, shall be null and void and of no effect. CQGS
America in 1936 and Hacter Act of America also bhcarriers evading their responsibilities by
exemption clauses in bill of lading proclaimed iritwg. In case that the execution of the jurisdital
rules in bill of lading may affect the owner of giscobtaining all legal safeguard authorized by CAGS
of America in 1936, courts of America will refugeetxecute such jurisdictional rules.
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or Hacter Act of America, there were a lot of tisd historic case®” In Britain, as
long as the jurisdiction clause is intent to redielie responsibility of the carrier, even
the clause is able to be executed initially, coaftBritain will refuse to execute such
clauses, which is best shown in case of The Halarthe legal restrictions on
jurisdiction clauses in China mainly come from velat stipulations of Maritime Law
of China and Special Maritime Procedure Law of @Hirl In case of confirmation of
jurisdiction clauses of bill of lading, principlé will autonomy may not be applicable
especially to clauses relieving or exempting thgpaasibilities of the carrier in
violation of provisions of the Maritime Law due tmandatory provisions. In addition,
jurisdiction clauses including clauses of choicé&wf shall be invalid if the application
of them may relieve the responsibility of the @ror aggravate the litigation burden
of the holder of bill of lading.

(2) The Form of Jurisdiction Clauses of Bill of Lading

In case there is defect in the form of jurisdictateuses of bill of lading, the clauses
will be repudiated by the court. Most countriesetak careful and self-beneficial
attitude on the jurisdictional problems directliated to judicial sovereign of a country
and pay much attention to the form of the jurisdr@l agreement. As for customs
concerning trade and transportation, it is not dah& form of jurisdiction clauses is
standard but also jurisdiction clauses are undfiyesigned by the carrier. There is no
written confirmation of the shipper, but it is egbuto comprise of an agreemé&f.
This form established by usages shows the speaofjtyisdiction clauses. As for its
effectiveness, most countries and internationadeations have different attitudes on it
and different requirements of its structure.

(@) The Form of Conclusion of Jurisdiction Clausesf Bill of Lading

Generally speaking, only be signed in written faan the jurisdictional agreement
be effective. In maritime practice, jurisdictioragtes are either directly stipulated at

189 Such as the Union Steel Co. V. Sanko Spruce andapan Marine Fire Insurance Co., Ltd. V. Coral

Halo etc.

189 See: article 44 of Maritime Law of China and 4ti8 and 7 of Special Maritime Procedure Law of
China.

189) |t js general that the way of conclusion of bfllaring is deemed to satisfy the important coodithf
offer and acceptance, so do the jurisdictionakrlieen if theshipperdoes not sign, it shall be deemed to
have entered into written agreement, which isthesproblem of effectiveness with different rectigns.
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the back of some bill of lading or invoke jurisdbct clauses of another document
including voyage charter and through bill of ladingp the clauses bill of ladin§”
The way of conclusion of jurisdiction clauses hiblel balance on their effectiveness. In
accordance with the Brussels Convention in 1968, effectiveness of jurisdiction
clauses shall satisfy the following requiremeritstly, they shall be signed in written
form and specifically stipulated by the shipper aadier; secondly, even the shipper
did not sign in the bill of lading, jurisdictionatises of bill of lading have become an
unseparated part of relationship of transportatiod trade between the carrier and
consignor and a trade usdf8.0n the one hand, jurisdiction clauses printechin t
back of bill of lading shall be confirmed to be cluded through consultation. On the
other hand, the way of conclusion shall be knowrbtt parties and a trade usage.
Only if jurisdiction clauses meet the above requiats, they can restrict parties. The
shipper shall, in case he intends to repudiateffeetiveness of jurisdiction clauses in
the back of bill of lading that even are not signedpecifically hinted, bear the burden
of proof that he did not know the trade usage.

(b) Manner of Writing and Diction of Jurisdiction C lauses of Bill of Lading

If the jurisdiction clauses can not determine acipejurisdictional court, their
effectiveness shall be repudiated. There are tbmigzrions on confirmation of the
jurisdiction clauses: firstly, the chosen courexlusive; secondly, the chosen court
objectively exists; thirdly, finding out the coustavailable’®® However, whether it is

effective when there’s no relationship between ¢hesen court and the dispute,

187 Jurisdictional rules of bill of lading in the foemcase is the written agreement directly restrgini

parties of bill of lading, and whether integrataghgestions in the following case directly lead to
conclusion of the contract is to be carefully weigh

188) Article 17 (1) of Brussels Convention in 1968 skited that (a) in writing or evidenced in writiray;

(b) in a form which accords with practices whick parties have established between themselve3) or (
in international trade or commerce, in a form whachords with a usage of which the parties areiginto

to have been aware and which in such trade or corengewidely known to, and regularly observed by
parties to contracts of the type involved in theigalar trade or commerce concerned.

189) jurisdictional clauses of bill of lading of COS@tipulate that bill of lading applies to laws ofih
disputes resulting from or concerning bill of lagishall be decided by laws of China and litigatiownsr
carriers initiated in maritime courts of the pladeere the carrier’s principal place of businesd@rated

of Guangzhou, Shanghai, Tianjin, Qingdao or Daliaoggh the stipulation enumerated several maritime
courts of China, what is actually specified is agilely the maritime court of the place where the
carrier’s principal place of business is located.
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countries all over the world take different atteégcat present. As the strengthening of
the democracy consciousness in international sgpcjetisdictional agreement
reflecting parties’ will of autonomy has brokenaigh the limitations of connecting
factors'™® In case jurisdiction clauses are not concludedirmarporated from other
document, whether the incorporated clauses aretiefieand comprehensive needs to
be carefully ascertained. It seems that whetheintteporated clauses are valid or not
can be represented in the written form, but it a6 @asy in practice. Firstly, it is
controversial whether the scope of incorporati@tuthes jurisdiction clauses or not. If
the incorporated clauses patrticularly point out #iaclauses, conditions, rights and
exemption including jurisdiction and arbitrationelauses under charter party are
incorporated into bill of lading(such as Congenbfll1994), the jurisdiction clauses
shall be effectively incorporated into bill of ladi*® Secondly, whether the
incorporated clauses are effective to parties lbbbiading or not. Under the charter
party, the bill of lading shall be signed and issbg the ship-owner to the charterer or
by the charterer as a carrier to the shipper. @rfitht circumstance, the ship-owner is
the carrier and the charterer is shipper. The ehgarty and jurisdiction clauses
included in it shall be known by the carrier. Aftiee jurisdiction clauses are effectively
incorporated, they will restrict the carrier. Irethecond circumstance, the ship-owner
as a lessor and actual carrier, the charterereisdirier. The charter party is signed
between the ship-owner and the charterer. As thdeshparty is signed between the
ship-owner and the charterer and the shipper kmmtlsing, the shipper shall have
reasons to refuse jurisdiction clauses in caseareegot completely added to the bill of
lading?®® Thirdly, the effectiveness of jurisdiction clausiss independent. Any

19) For example, the Special Maritime Procedure La@hifia does not require that the court chosen by

the bill of lading should have actual connectioits e dispute.

199 Contrarily, if contents of the bill of lading aiat all terms, conditions, rights and exemptiodaurthe
charter party shall be incorporated into the Hillaoling(such as Congenbill of 1978), as jurisdicdl
clauses do not absolutely involve relationshipsceaming rights and obligations of parties and taey
not otherwise pointed out, they can not be incaigok into the bill of lading. In addition, if sorbél of
lading invokes jurisdictional clauses in anotheotigh bill of lading, the incorporated clauses Ishiab
need to be specially pointed out.

192) Bjll of lading under the charter party is gensraligned and issued by the charterer. Jurisdidtiona
clauses of the charter party between the ship-oamethe charterer can not resist the shipperaitiley
have been particularly incorporated.
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comment on the validity concerning contractual stguand will of parties can not
affect the effectiveness of jurisdiction clau§8sThough the effectiveness of a clause
can only restrict the parties involved, it is efifee to a third party in case it is invoked
into another legal relationshi? From the aspect of the ancilla and independence of
clauses concerning disputes settlement, jurisdictlauses of bill of lading are not
inevitably transferred, even the rights and ohliget of bill of lading are transferred to
a third party who replace the status of the shipygtr the legal relationship of the
original bill of lading between the shipper and tdaerier eliminated and new legal
relationship with the delivery and picking up thleods as the main right and obligation
produced. The consignee who knows nothing aboutdhger and other subsequent
holder of bill of lading is entitled to refuse tocapt jurisdiction clauses they know
nothing about them, unless the third party sucthasconsignee admits them in an
implied or expressed way afterwards. Jurisdictiteuses are not the subsidiary
contract of the carriage contract of bill of ladingnd only jurisdiction clauses
effectively integrated can restrict the third pAty

4.1.3 Attitude concerning Jurisdiction Clauses of B of Lading of America
Attitude concerning jurisdiction clauses of bill ¢dding of America can be

represented in the following precedents:

199 For example, the invalidation of the charter palayses will not make jurisdiction clauses of dtep

and arbitrational clauses even applicable clauskesvs null and void. Settlement of the disputsiag
from the invalid contract is still in accordancdéhnglauses of settlement of dispute under the @hpairty
which are still be effective in settlement of disgpaver bill of lading as long as the charter patiggulates
expressly that jurisdictional clauses are incorgoranto the bill of lading. Contrarily, invalidati of
jurisdictional clauses does not affect the effectess of other clauses such as applicable clalis@gso

199 Movability of bill of lading in several sectorsgutuces binding force on the consignee and the tholde
of bill of lading. But jurisdiction clauses can piile executed to both parties or people who waseabt

of jurisdiction clauses. The consignee or the hotafebill of lading shall, after adopted rights and
obligations owned by shippers, be restricted aadiational clauses.

1) |n a word, all requirements mentioned above refteestrict attitude of many countries to jurigidic
clauses of bill of lading. Even the most democretiantry also restricts the performance of jurisolic
agreement with various reasons. It is the brealgffirdo repudiate jurisdiction clauses that jurisoiic
clauses have defects. If it is inconvenient fortiparand judicature that when there is another more
convenient court, the court which tries the casg refuse to perform jurisdiction through discretion
accordance with function or the claim of the defenid This way of application of Forum Non
Conveniens is, on the basis of affirmation of tfeciveness of jurisdiction clauses, to initiativgive up

the agreed jurisdiction equal to the revocatiojuigdiction clauses.
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(1) Indussa Corporation V. S.S. Ranborg

In the transportation of goods from Belgium to $aancisco, American Indussa
Corporation (plaintiff) brought on action in rem esvthe carrier S.S. Ranborg
(defendant) in local federal court of New York tmrgo damages. The clauses in the
back of the bill of lading of this case had stipiolas of jurisdiction that all disputes
concerning this bill of lading shall be settledtie court of the country where the
principal place of business of the carrier wastlgtan accordance with laws of this
country. As the principal place of business ofde@&endant is located in Norway, the
defendant insisted that the action violated thesgigtional agreement between both
parties. The federal court of second instance itlyat as the import goods involved is
transported to American port, it should forciblyplpto COGSA of America in 1936.
If this case was tried in foreign country and dal apply to COGSA of America in
1936 and Hague Rules, it is equivalent to reliexeerésponsibility of the carrier; even
the foreign court had the similar laws as Haguee&ut can not ensure to apply to this
similar laws as American court apply to COGSA of &ima in 1936. Therefore,
jurisdiction clauses of the bill of lading can & deemed as effective. However, the
judgment showed that the principle mentioned abdidenot apply to clauses of
applicable of laws of charter party or arbitrationauses of bill of lading, and it

exclusively applied to jurisdiction clauses of billlading®®

(2) M/S Bremen V. Zapata Off-Shore Company

Zapata Off-Shore Company (plaintiff), to transfes ¢onstruction platform of oil
from America to the exploitation spot of oil in litasigned the towage contract
stipulating that all disputes concerning this caettishould be settled in London court
with the ship-owner of M/S Bremen(defendant). Ae thlatform was returned to
American port due to damages in the voyage of tew#te plaintiff brought on

litigation over the defendant and his ship for cemgation of damages. The defendant

1%) This case has been the leading case of Americantoarepudiate jurisdiction clauses and freqyentl

cited. The viewpoint that it is preferential to fect interests of American shipper in conflict betw the
ship-owner of another country and American shipyaes also fully reflected.
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claimed to overrule the litigation or pause thigdition in America in accordance with
jurisdiction clauses under the towage contractFardm Non Conveniens. Therefore,
Federal Grand Court of America judged that jurisoi@l agreement should be
deemed valid if there was not strong reason foekwtusion of jurisdiction clauses in
accordance with the reality of commercial trade snternational trade tendency at
present®”

(3) Vimar Seguros Y Reaseguros S.A. V. M/V Sky Reaaf

Bacchus Associates (Bacchus) of America hired tine of M/V Sky Reefer to
import fruits from Galaxie Negoce. S. A. (Galaxi#¢)Morocco to America. The ship
of the defendant was owned by a Panamanian comyatyMaritime. S.A. (M.H.
Maritime) and time chartered by a Japanese compdoliro Gyogyo Kaisha.
Ltd.(Nichiro). Bill of lading issued by the Nichirstipulated that all disputes
concerning this bill of lading should be settledotigh arbitration in Tokyo. When
Bacchus received the goods in America, they had Bemaged and the consignee had
obtained part of compensation from Vimar Segurd®edseguros S.A.(plaintiff). Then,
Vimar Seguros Y Reaseguros S.A. and Bacchus brditigation over M.H. Maritime
and its ship. The defendant hereof applied for itehon of the litigation in America
in accordance with the arbitrational clauses alamek required to arbitrate in Japan.
The plaintiff opposed that the arbitrational clagsenprised of a subsidiary contract
and the clause violated American |28 Therefore, this arbitrational clause can not
be executed. The court judged that American lawe wnadated to responsibility and
they were different from jurisdictional problemshe the arbitration is in Japan, if the
arbitrator applies to laws different from thoséimerica, it can be reexamined through
the principle of public order and good customs witeapplied for execution of
adjudication in America. Therefore, it is too eattyconclude that the arbitrational

clauses are dangerous. In addition, in considerafithe increasing international trade

19 American court, in circumstance that it is morevemient to collect relevant evidences, still sufspo

the parties’ stipulation with London court as jdigsion court, which is greatly different from pagidy.
1%) See: article 3 (8) of COGSA of America in 1936.
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and from the aspect of respect of the commerciafjejsthe arbitrational clauses
mentioned above shall be deemed as valid. It wadggeflithat the litigation should be
stopped in America and arbitration should be fdydileld in Japar®

As the time goes by and in consideration of thdityeaf international trade,
American courts with the attitude of non-acceptaofcgirisdictional agreement have
gradually changed their attitude and accepted thlaity of the jurisdictional
agreement in bill of lading. At present, Americauids shall accept the validity of
jurisdiction clauses involving foreign elementslugting jurisdiction clauses in bill of

lading.

4.1.4 Standpoints concerning Jurisdiction Claused &ill of Lading of Japan

The judgment made by the Supreme Court of Japatosember 28, 1975 is the
most representative one concerning jurisdictionsga of bill of lading. It is about that
the Japanese importer chartered the ship of tHeeNedish carrier (the defendant) to
import edible sugar from the Brazil exporter andndurred cargo damages in the
process of transportation. The insurer of the ingodplaintiff) brought on litigation on
damage compensation over the carrier in Japanesearwl the defendant brought on
pleading of jurisdiction in accordance with jurgthn clauses of bill of lading signed
and issued by the defendant stipulating that theuties were exclusively governed by
the court of Rotterdam. Therefore, the Supreme tGurapan hereof judged that the
effective factors of jurisdiction clauses of bifllading are as follows: firstly, this case
was not under the exclusive jurisdiction of Jagaepndly, the foreign court appointed
by jurisdiction clauses of bill of lading shouldveahe right of jurisdiction. The second

factor only required that the foreign court hadsgliction over the case and did not

%) The meaning of this judgment is that Federal Cofimerica, in consideration of the increase

tendency of international maritime trade and thalitye of international trade, firstly declared the
effectiveness of jurisdiction clauses of bill oflileg. Just as what was pointed out in the judgnibeat,
choice of jurisdiction agreement should, no mastditration or litigation, be accepted to be valid.
Therefore, the judgment has completely reverseduitigment of Indussa Case when it was still the
leading case.
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require that the foreign court deemed the jurigtictlauses of bill of lading were

effective. Finally, the Supreme Court of Japan @abitipat the jurisdiction clauses were
effective. And the judgment also showed that iredhe jurisdiction clauses were not
reasonable and violated the public order and gamiom, they shall be deemed

invalid 2%

4.1.5 Cognizance concerning Jurisdiction Clauses Bill of Lading of Korea

In Korea, there’s no judgment repudiating the d¢iffeaess of jurisdiction clauses of
bill of lading without conditions. As jurisdictioclauses of bill of lading belong to the
category of jurisdictional agreement involving igreelements, the effective factors of
jurisdictional agreement of bill of lading also apo the jurisdiction clauses of bill of
lading. But there are some characteristics ofdwi®n clauses different from other
general jurisdictional agreements. For exampleetiseonly the signature of the carrier
who has issued bill of lading without the signatoirether parties including the shipper
to the carriage contract; jurisdiction clausesha back of the bill of lading have
characteristics of ancillary contract and so one Tollowing judgments are cases
concerning jurisdiction clauses tried by the Sugrédourt of Korea and lower level
courts.

(1) Judgment of (91) 14994 adjudicated by the Supmee Court of Korea on
January 21,1992

This case is about a compensation litigation brbagtby the Korean bank that held
the bill of lading over domestic corporate ageheé (tlefendant) due to its delivery of
goods without withdrawal of bill of lading. The deflant brought on pleading of
jurisdiction in accordance with jurisdiction class# bill of lading. The Supreme Court
of Korea deemed that though the carrier, as agiorieigal entity, stipulated that all
disputes arising from the bill of lading should doeder exclusive jurisdiction of the
foreign court of the place where the domicile & darrier was located, the clause did

20 The two important conditions concerning the efflectess of jurisdiction clauses advanced by the

Supreme Court of Japan in this judgment succeedibe idea of the judgment entered by the FinaHCou
of Japan in October 18, 1916, and the interpretatiothe second condition of the effectiveness of
jurisdiction clauses has no difference from thgjudnt entered by the Final Court of Japan.
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not apply to the litigation brought on by the holdé bill of lading over its domestic
corporate agent. As the case fact occurred in Kamdaboth the plaintiff and defendant
were Korean legal entity, it was unreasonableisf tase was tried in the foreign court
of the place where the principal place of businefsshe carrier was located in
consideration of the facility and effectivenesserBore, the pleading of jurisdiction of
the defendant was overruled by the cét.

(2) Judgment of (87) 3420 Adjudicated by the Seotdigh Court of Korea on
February 15,1989

As for this case, the Seoul High Court deemed tmat of the factors of the
jurisdiction clauses of bill of lading with the Avralia court as the court of exclusive
jurisdiction is that the judgment of the foreigrudacould be accepted in Korea and the
jurisdiction clauses should be reasonable, buiers tvas no agreement on acceptance
of judgment between Korea and Australia, the judgnoé Australia could not be
executed and the defendant corporation had no gyopeailable for execution in
Australia. Therefore, if the jurisdiction clausesrerdeemed as effective, the final right
of the plaintiff could not realize. Moreover, badtie plaintiff and defendant were
Korean and the damage evidences were also in Kibregurisdiction clauses were
obviously unreasonable in consideration of theciefficy of adjudication and the
economic of litigation. Therefore, the jurisdictiatauses should be invalid due to
violation of the principle of good faiff{?

The case mentioned above shows that the attitweBrdahe jurisdiction clauses of

bill of lading of Korean courts has changed froomptete repudiation to conditional
recognition, which is in line with the internatidnadicial tendency. The reasons are as

2D \We could see that one of the reason that the Sep@ourt of Korea overruled the pleading of

jurisdiction is that the jurisdiction clauses df bf lading are irrational and the other reasothat as to
the interpretation to jurisdiction clauses, it @&dto confirm that jurisdiction clauses betweenhblder

of bill of lading and the carrier can also be agplio the dispute between the defendant (the afjtms
carrier) and the holder of bill of lading. Thougjte judgment of the Supreme Court said definitetyamn

be explained as follows: firstly, jurisdiction ctas of bill of lading shall also apply to the actior
damages arising of infringing act; secondly, judsdn clauses which have been deemed effectivik sha
also be considered in a specific case, and inic&sthought that there is irrationality, they calso be
excluded from the application.

292 |n fact, even the recognizing part of the fadhimjudgment has its rationality, as the judgmatered

by Australian court may also be executed by a aafutihe third country besides Korea and Australia,
reasons for repudiation of jurisdiction clausethis judgment are a little farfetched.
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follows: firstly, in circumstance that the intenioal communication has rapidly
enlarged, the way of handling of disputes involMioiggign elements of Korean courts
shall keep consistent with customs of foreign ®uis the foreign courts have
accepted the jurisdiction clauses of bill of ladiag do the Korean courts; secondly, it
is the criterion of distribution of internationalrisdiction. Considering that as the
carriers are engaged in the shipping industry adr aghe world which may occur
damages all over the world, it is meaningful frdra aispect of business policies that
the dispute shall be under jurisdiction of the taidithe country where the principal
place of business of the carrier is located; thirdllis well known by the enterprises
and persons engaged in the maritime businesshibi is stipulation in the bill of
lading that the jurisdictional court shall be ttwurt of the place where the principal
place of business of the carrier is located. Tharduplace of jurisdiction can be
predicted through the ship that the shipper chooHesrefore, it is not beyond the
predictable content of the shipper that the defenidiangs on pleading of jurisdiction
in accordance with the well known fact; fourthfycourts make limited interpretation
to the effectiveness of jurisdiction clauses df dfillading, it will damage the stability
of laws concerning jurisdiction clauses. The exolusof jurisdiction clauses shall
limitedly apply to some special circumstances wtien application of jurisdiction
clauses may lead to very unreasonable or veryruefailt.

4.1.6 The Specific Solution on Jurisdiction Clauses Bill of Lading in China

The development and changes of the attitude towangsliction clauses of bill of
lading of China reflect that China has graduallyakened the limited conditions of
agreed jurisdictioR™

(1) Legal Rules concerning Agreed Jurisdiction Printo the Implement of the
Special Maritime Procedure Law of China

Special questions concerning maritime litigatiomspliction have no laws to follow
prior to the implement of the Special Maritime Raare Law of China, they can only

299 Actually, the basic cognition and practice of agrurisdiction including maritime agreed jurisitiot

are consistent in the international society. Namehen accepting and adopting the principle of edjre
jurisdiction, they also make various restrictiongarisdiction agreement. In the author’s opinione of
the important reasons that the agreed jurisdicgannot play an active role in the settlement oflimb of
international jurisdiction is that as legislatiasfamany countries are not clear enough or too nanaiod
judicial discretion is too broad, the agreed judoh does not exclude other entitled jurisdiction the
contrary, adds connecting factors of jurisdictidmiclt makes jurisdiction not know what course tetak
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be referred to relevant rules of the Civil Proceduaw of China. In accordance with
the Civil Procedure Law of China, there is no adijeesdiction in domestic litigation,
which may be referred to as jurisdiction by chdicat is different from the agreed
jurisdiction. China has set up four limitations the agreed jurisdiction involving
foreign elements: firstly, it must be the case eomag foreign contract or foreign
property; secondly, it must be in written form;rdty, the chosen court shall have
actual connection with the dispute; fourthly, itakhnot violate the stipulations
concerning grade jurisdiction and exclusive judtdh?®® The four conditions
mentioned above show that China puts emphasiseoretisons of jurisdiction. The
careful explanation of China to the actual conoestis that the chosen court shall has
substantial connection with the dispute. The plaicsignature of the contract, the
shipping port of the goods, port of destinatiorrt jpd transfer, domicile of the party,
the place where the goods are checked up, the plz@e the court is located and so
on are the connections in form. For example, theepivhere the law is applied is the
place that has the internal connections with thetractual dispute. The broad
explanation includes not only the connections meetl above but also the actual
connections produced by the agreed jurisdictiowden the dispute and the court that
can also be the connecting factors of jurisdiction.

(2) Development concerning Agreed Jurisdiction in e Special Maritime
Procedure Law of China

Stipulations on agreed jurisdiction in the Speblalitime Procedure Law of China
that have broken through the principle of actualnections of the Civil Procedure
Law of China are the new development specially ragmat the maritime litigation
jurisdiction®® The effectiveness of jurisdiction clauses of bfllading is limited by

factors of form and mandatory stipulations of lake former is to the form of

209 Article 244 of the Civil Procedure Law of Chindgpstates that parties to a dispute over a contract

involving foreign interests or over property rigltsd interests involving foreign interests mayotigh
written agreement, choose the court in the pladehwimas actual connections with the dispute as the
jurisdictional court. If a court of China is chosenthe jurisdictional court, the stipulations arisgdiction

by level and exclusive jurisdiction in this Law Bimat be contravened.

2 |n accordance with this stipulation, a Chinesertcmay unconditionally govern the case that was
stipulated by foreign parties to choose a Chinesetdo govern, no matter whether that case has
connections with China or not. However, this safioh just applies to the circumstance when both
foreign parties choose a Chinese court. Does digreze the circumstance when a Chinese party and a
foreign party choose a third country through agesgfCan this stipulation apply to the maritimeuis
between domestic parties? In the author’s opirifids,sure no matter from the aspect of the prieaih

free stipulation, international convention on niiauét agreed jurisdiction or the principle of eqyalit
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conclusion of agreement that jurisdiction clausesilb of lading also need written
form just as any other kind of agreement. The latersubstantial stipulations of laws,
in maritime litigation, they usually refer to sudnstial laws concerning liabilities
applied to by the chosen court. Obviously, actoahections have nothing to do with
the effectiveness of jurisdiction clauses of Hillaaling.

(3) Judicial Practice concerning Jurisdiction Clauss of Bill of Lading in China

China has substantial laws and procedural lawdatigy the legal relationship of
bill of lading, but does not have specific legisiaton jurisdiction clauses of bill of
lading. Relevant stipulations in international cemion and the drafting carriage
convention of bill of lading are not suitable toih China still shows non-principle to
recognition of the effectiveness of jurisdictiorawdes of bill of lading in maritime
judicature. Judgments of different periods of nmagt courts in China showed the
following reasons for confirmation of invalidity pfrisdiction clauses:

Firstly, it is thought that jurisdiction clauseshif of lading are the standard clauses
printed in bill of lading in advance by the carrier case jurisdiction clauses are printed
in very little English words in the back of bill &ding without obvious indication to
remind the other party, they shall be invaffiBut there is an viewpoint that as long as
jurisdiction clauses are recorded in bill of lading matter characters of them are big
or small, it can be confirmed that the carrier f@msinded the other party. Therefore,
the reason mentioned above is not sufficient toudiype the effectiveness of
jurisdiction clauses recorded in bill of lading. standard clauses are impossible to be
partial to the carrier himself nor be lean to thego interests, unless the application of
jurisdiction clauses printed in advance by theigamay relieve or exempt liabilities of
the carrier, jurisdiction clauses can not be deemoefle unfair. Standard clauses
emphasize the justice not whether the indicatiatpigous or not.

Secondly, it is thought that there is no actuaheation between the foreign court

stipulated by bill of lading and the dispute fadhjch is the common reason that courts

2 For example, when the Zhejiang High Court of Cléramined the pleading of Preford Limited of

Hong Kong, it repudiated the effectiveness of dlicion clauses of bill of lading with this reasdrhe
basis of this judgment is provisions concerninghdaded clauses of Contract Law of China, which
complies with the principle of justice and is feaole to interests of shippers in a disadvantagstatiss.
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often mentiorf®” In China, cases of overruling of pleading of jdidtion by maritime
courts not only emphasize the essential actual extioms between the court and
dispute fact but also repudiate the domicile of dieéendant as a basic connecting
factor. But there is also the exemptfSH.

Thirdly, it is thought that jurisdiction clausesiaiihmay relieve or exempt liabilities
of the carrier are invalid. Mandatory stipulatioms clauses of bill of lading in the
Maritime Law of China shall also apply to juriséict clauses. However, there is also
viewpoint that the Maritime Law of China is subsi@nlaw and does not apply to
procedural jurisdiction. Moreover, it is impossilibego deep into substantial questions
including liabilities of the carrier at the timetofing disputes of jurisdiction.

Fourthly, in accordance with principle of the statereignty, courts of China are
entitled to try the dispute as long as it has cotimg factor with China and the party
brings on litigation in a Chinese court. Therefomtauses stipulating foreign
jurisdiction shall be invalid. The jurisdictionalaa that as long as the party brings on

litigation, we shall accept it is contrary to thasle principle of international
jurisdiction.

27 |n the case concerning jurisdiction pleading @®IHong Kong Branch V. P&O Nedlloyd Ltd. and

Guantou Shipping Company of Fujian Province trigdXiamen Maritime Court of China, the carrier,
P&O Nedlloyd LTD., thought that any dispute under tontract of carriage should be under jurisdictio
of Rotterdam Court in accordance with clauses énbtick of bill of lading. Xiamen Maritime Court of
China thought that as Rotterdam Court stipulatelilbgf lading was just a court of the place where

of defendants was located but not the place oihgdnp, the place where goods were transferred, the
destination or the place where the maritime actidenurred, it had no actual connection with this
dispute. The court overruled this jurisdiction plieg. Other maritime courts of China have suchlami
judgments with the same reason over similar casgs & Foreign Economic Trade Ltd. of Shaoxing
Town V. Japan Kambara Kisen Co., Ltd. concernirspute over contract of carriage of goods by sea,
Zhejiang Oriental Import and Export Company of 8iifie Apparatus V. Yixing Ship Ltd. concerning
dispute over the contract of carriage of goodsslayasd so on.

2% CMA CO., LTD., in several disputes concerning¢hatract of carriage of goods by sea, put forward
pleading of jurisdiction with Chinese companiesinalag that clauses in the front of bill of lading
stipulated that all claims and disputes arisingnfrar concerning this bill of lading shall be exchety
under jurisdiction of Marseilles Court. Maritimeurts of Ningbo, Xiamen, Dalian and Tianjing thought
that as jurisdiction clauses of bill of lading Haeen printed in the front of bill of lading in reerds by
CMA CO., LTD. to distinguish other clauses, thegut be deemed that they had adopted a proper way
to remind the plaintiff and met the special requieet of the standard contract. Since Marseillésarfice
was the registered place of CMA CO., LTD., it corgblwith article 244 of the Civil Procedure Law of
China that both parties chose Marseilles Courtigsdjctional court by agreement. And in accordance
with reciprocal principle, now that the court oflRce had admitted that, jurisdiction clauses dfdbil
lading of COSCO, we should also confirm the plegudihjurisdiction of CMA CO., LTD. Claims of the
plaintiff were overruled.
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Fifthly, it requires that the carrier bringing ofegding of jurisdiction must prove
that the foreign court has accepted the jurisdiotibChinese court. A Chinese court
will not accept the jurisdiction of the foreign cbstipulated by bill of lading unless the
foreign court has once accepted the jurisdictigh@fChinese couft”

Sixthly, the expression of the parties’ in thegdittion clauses of bill of lading must
be very clear, or the jurisdiction clauses of tillading will be judged null and void.
The following case may account for the view:

P&O Nedlloyd Ltd. and P&O Nedlloyd(KH) Ltd. V. Wah Hing Seafreight

(China) Co., Ltd.

This is an case involving the effectiveness ofsgigtion clauses of bill of lading.
The applicant, O Nedlloyd Ltd. and RO Nedlloyd(KH) Ltd., in May, 1998,
consigned 10 containers of goods to the respondétt Hing SeafreightChina) Co.,
Ltd., shipped in the vessel of Guang Bin Ji 74 fidomg Kong to Liudu Town, Yunfu
Municipal, Guangdong. On May 16, 1998, the respondsued the B/L, the number
of which is 74/9805LD02. Article 2 on the back of_Bstipulated that all disputes
arising under or in connection with this B/L sha#l determined by Chinese Law in the
courts of or by arbitration in China. As an arbitrationalide, the applicant put
forward objection to its effectiveness and deerhadli and voic?®

29 For example, CMA CO., LTD. with the reason that tommercial court of Marseilles accepted

jurisdiction clauses of bill of lading in Phones diterrance Insurance Company V. COSCO, required the
court of China to accept the jurisdiction of theit@f Marseilles at the time of pleading of juribn.
The Chinese court finally overruled the claim @ giaintiff with the reason of the principle of i@ocity.
There is also a precedent of maritime court of §hairequiring the defendant to give evidencedtifye
whether there was a precedent accepting jurisdicifothe Chinese court. As a basic international
principle, the principle of reciprocity can be reéel to application when handling cases concerning
jurisdiction. However, it seems hard to operateiicumstance when there was no principle or pretede
to apply to.

219 p& O Nedlloyd Ltd. and BO Nedlloyd(KH) Ltd put forward the following reasof{ i) In
accordance with Article 16 of Arbitration Law of i@k, an arbitration agreement shall include the
following contents: the expression of the partiésh to submit to arbitration, the matters to dateated
and the Arbitration Commission selected by theigmrtn this provision, “shall” shows that an effee
arbitration agreement must include all the factoesitioned in the provision, or its effectivenest lbe
affected. That's to say, in case an arbitratioreegent lacks one of the three factors mentioneglein
provision, it will be null and void; if) The expression of the parties’ wish to submigtoitration in
Article 2 on the back of B/L is not clear. This ygion stipulated both jurisdiction of court andigmation,
which conflicts with each other. Hence, the jugidn over the dispute mentioned above is uncestaih
the expression to submit to arbitration is not rgléai) Article 2 on the back of B/L only stipulated
“arbitration in China” but not specified the juristibn over relevant dispute. Therefore, this &tfailed

to stipulate a selected arbitration commissian) (n accordance with Article 20 of Arbitration Lavf
China, if the parties object to the validity of titration agreement, they may apply to the ratiwin
commission for a decision or to a people’s courafouling. The applicant hereby put forward olgett

to the validity of Article 2 as an arbitration c&guon the back of B/L (No. 74/9805LD02), and ajplie
the court to rule that Article 2 was null and vaid.
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The respondent asserted that Article 2 on the $3luad on May 16, 1998 stipulated
that: All disputes arising under or in connectioithvthis B/L shall be determined by
Chinese Law in the courts of, or by arbitratio€inina. The article is effective?

After trial, Guangzhou Maritime Court of China falrthe fact: Both parties
involved did not enter into a supplementary agreenoé arbitration, and they both
affirmed the fact without any objection. As for teplication of law to the validity of
arbitration agreement, the applicable law deterdchineboth parties is laws of China.

Guangzhou Maritime Court of China deemed thatwlais a case involving foreign
elements, so it was a procedural problem to deterntie validity of the arbitration
agreement. In accordance with the spirit stipulbtedirticle 5.1 of Convention on the
Recognition and Enforcement of Foreign Arbitral Aggathat China acceded to on
December 2, 1986, the basic principle for detemgitihe applicable law of the validity
of arbitration agreement is to apply to the appliedaw stipulated by both parties first,
in case both parties fail to stipulate the appleddwy, the law of the place where the
arbitration is held shall be applied. In this case for the law for recognition of the
validity of the arbitration agreement, the appliedbw determined by parties involved
is the law of China. Hence, this case shall agptia¢ law of China.

Article 2 on the back of the B/L 74/9805LDO02 isusigdictional clause, aiming at
determining the way and method of settlement gfudes arising from this B/L. in
accordance with the principle of Article 2 in Contten on the Recognition and

Enforcement of Foreign Arbitral Awards, the codradContracting State, when seized

Z\Wah Hing Seafreight China Co., Ltd. explained the reasons from the follovaspects: ( ) Article

2 on the B/L has the following two meanings: firsit specified the application of law that all plites
arising from B/L involved should apply laws of Chjrsecondly, it specified the judicial jurisdictithat

all disputes arising from the B/L involved shoulel governed by China. What the article expressed are
definite and does not violate any stipulations bin@. Accordingly, it is effective;i{) Article 2 on the
B/L stipulated both trial in the courts of ,or hyitration in China. In accordance with laws of @hand
Article 2, in case both parties does not reachpanific arbitration agreement, some dispute coatde
arbitrated by arbitration commission but could dodygoverned by the court. Therefore, for all dispu
arising from this B/L, the arbitration organizatibas no jurisdiction but the court hasj)(Article 2 on
the B/L is not an simple arbitration clause bulsage of application of law and judicial jurisdicti Even
the agreed part concerning arbitration of the elasisnvalid, the validity of the whole clause witht be
affected. The content that all disputes arisingeuiad in connection with this B/L shall be deteredrby
Chinese Law in the courts of China is still effeetiConsidering all the factors mentioned abowe, th
respondent brought a counterclaim to the courtulorg that the part of clause concerning the apptn

of law and judicial jurisdiction was effective.
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of an action in a matter in respect of which theigmhave made an agreement within
the meaning of this article, at the request of ohé¢he parties, refer the parties to
arbitration. This shows that in case both partigsulate to submit a dispute to
arbitration, the stipulation shall exclude actidhe arbitration cannot be held at the
same time as the action, or it will violate theibasinciple of arbitration rules. In the
jurisdictional clause of this case, both partigsutdted arbitration and action at the
same time, so the arbitration agreement shall\@diéh As for the problem concerning
the respondent claiming for the court to rule tppliaation of law and the validity of
judicial jurisdiction, as the applicant did not ask the court to affirm, it does not
belong to the scope of the trial of this case dvadl be handled through other ways. In
accordance with provisions of Article 18 and 20Aobitration Law of China, and
Article 140.1(11) of Civil Procedure Law of Chintne ruling is as follows: the
jurisdiction clause on the back of the B/L/79805LD02 is null and void.

As the Maritime Law of China, Civil Procedure Law ©hina and the Special
Maritime Procedure Law of China have no speciplsdiions on jurisdiction problems
of bill of lading, there is no uniform handling way judicial practice. At present, in
China, criterions of the effectiveness of jurisdictclauses of bill of lading are not
uniform and lack of principle stipulations on fastof effectiveness, which is common
all over the world.

4.2 Maritime litigation Jurisdiction on the Ship-owner's Global
Limitation Cases

4.2.1 Maritime Litigation Jurisdiction on the Ship-owner’s Global Limitation
42.1.1 The Legal Meaning of Maritime Litigation Juisdiction on the

Ship-owner’s Global Limitation

In the maritime disputes that are often foreigatesl, there is a trend to conclude a
clause of choice of proper law to deal with theabheof obligation, but it is not easy to
determine the proper law in ship-owner’s liabilitgitation which is a global limitation
for maritime torts. Ship-owner’s liability limitath is a basic legal concept broadly
recognized by maritime countries after they redlifee potential risks in maritime
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transportatiod™?

In China, Ship-owners may limit their liability mccordance with the provisions of
laws for some claim&>) The ship-owners mentioned above include the dleartsd
the operator of a ship. With respect to the follmyvmaritime claims, the ship-owner
liable may limit his liability, whatever the basiEliability may be:

(1) Claims in respect of loss of life or persongliy or loss of or damage to
property including damage to harbor works, basind waterways and aids to
navigation occurring on board or in direct conrwcivith the operation of the ship or
with salvage operations, as well as consequerarabdes resulting therefrom;

(2) Claims in respect of loss resulting from defagelivery in the carriage of goods
by sea or from delay in the arrival of passengetisar luggage;

(3) Claims in respect of other loss resulting frioiningement of rights other than
contractual rights occurring in direct connectioithwthe operation of the ship or
salvage operations;

(4) Claims of a person other than the person liablespect of measures taken to
avert or minimize loss for which the person liaflay limit his liability in accordance
with the provisions of this Chapter, and furthesslcaused by such measures.

All the claims set out in the preceding paragragiatever the way they are lodged,
may be entitled to limitation of liability. Howevewith respect to the remuneration set
out in sub-paragraph (4) for which the persondgialys as agreed upon in the contract,
in relation to the obligation for payment, the per§able may not limit his liability.

But there are still some claims that the ship-oviabte may not limit his liability*¥
What's more, a ship-owner liable shall not be keatito limit his liability, if it is proved
that the loss resulted from his act or omissioredasith the intent to cause such loss or
recklessly and with knowledge that such loss wputtbably result.

212 See: Yeong-Seok, Cheong, Choice of Proper Laviipt@uvner’s Liability Limitation, The Journal of

Korea Maritime Law Association, Vol.15, No.1, 1993, P249.

23 See: Article 204 of Maritime Code of the PeopReépublic of China.

214 Article 208 of Maritime Code of the People’s Reljmibf China stipulates: “The provisions of this
Chapter shall not be applicable to the followirgjrak: (1) Claims for salvage payment or contribsutio
general average; (2) Claims for oil pollution damagder the International Convention on Civil Lidpi
for Oil Pollution Damage to which the People's Raipuof China is a party; (3) Claims for nuclear
damage under the International Convention on Ltoiteof Liability for Nuclear Damage to which the
People's Republic of China is a party; (4) Claimgairest the ship-owner of a nuclear ship for nuclear
damage; (5) Claims by the servants of the ship-oansalvor, if under the law governing the corttradc
employment, the ship-owner or salvor is not euwtitie limit his liability or if he is by such law on
permitted to limit his liability to an amount greathan that provided for in this Chapter. ”.
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In dealing with cases, the first thing is to deieenwhich court can exercise
jurisdiction over the case. Then, when ship-ownkasility limitation is considered,
the basic and important thing is that whether thetovhere the action has been taken
has the right of jurisdiction over the case. Th& js the legal meaning of maritime
litigation jurisdiction on the ship-owner’s limitah.

In according to Chinese laws, any ship-owner liatl@ming the limitation of
liability may constitute a limitation fund with aert having jurisdictiod™® Where a
limitation fund has been constituted by a persaloldi, any person having made a claim
against the person liable may not exercise any aghinst any assets of the person
liable. Where any ship or other property belondgmghe person constituting the fund
has been arrested or attached, or, where a sekastipeen provided by such person,
the court shall order without delay the releasehef ship arrested or the property
attached or the return of the security provided.

The application for the establishment of a fundifaiting the liability for maritime
claims before the filing of an action shall be mé&al¢éhe admiralty court of the place
where the accident occurs, where the contract ri®rpged or where the vessel is
arrested. The establishment of a fund for the dmait of liability for maritime claims
shall not be restricted by the agreement conclumdieen the parties concerning
judicial jurisdiction or arbitration.

The application for the establishment of a fund tfee limitation of liability for
maritime claims shall be made in writing to the @dity court. The application shall
set forth clearly the amount of the fund, the reasend the name or title, address and
way of communication of the interested parties simall be supported by evidence.
The admiralty court shall, after accepting the igppibn for establishment of a fund for
the limitation of liability for maritime claims, $sle a notice to the known interested
parties within seven days and issue an announcam#éreg newspaper or other press

media?® If an interested party has objection over the iapiibn for establishing a
fund for limiting the liability for maritime claimshe shall lodge the objection in

2% gee: Article 213 of Maritime Code of the PeopReépublic of China.

218 The notice and announcement shall include thevfirlig contents: (1) name of the applicant; (2)fact
and reasons; (3) establishment of a fund for thiediion of liability for maritime claims; (4) regfration

of credit; (5) other things that need to be infalme
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writing to the admiralty court within seven days$eafreceiving the notice or within
thirty days after the announcement in case of riilo receive the notice. If no
objection is lodged during the time limit stipuldtby law, the admiralty court shall
make a ruling approving the applicant's applicat@restablishing a fund for limiting
the liability for maritime claims. The applicantadhestablish a fund for the limitation
of liability for maritime claims at the admiraltyoert after the ruling for the
establishment comes into effét?.

The parties concerned shall file an action withattieniralty court where the fund for
limiting the liability for maritime claims is estiéhed concerning the maritime dispute
after the establishment of the fund, unless aneaggat exists between the parties
concerning judicial jurisdiction or arbitratiG’

4.2.1.2 Maritime Litigation Jurisdiction on the Ship-owner’s Global Limitation in
Pollution by Ship Cases

The whole environment laws have established a leghition relating to
environmental protection with some specified subjecontents and objects to
specially coordinate and govern the relationshipvéen the human being and the
environment. Pollution by Ship means that harmiéldssances from ship operation,
maritime accident and marine dumpage by ship getsea and make the balance of
ecological system damaged.

In the definitions of the International Conventmm Civil Liability for Oil Pollution
Damage in 1969, the persons liable for oil pollutawe ship-owners, “owner” means
the person or persons registered as the ownereoShip or, in the absence of
registration, the person or persons owning the, sklgp” means any sea — going
vessel and any seaborne craft or any type whatsastaally carrying oil in bulk as
cargo. The “ship” defined in the International Cention on Civil Liability for Oll

20 The fund for the limitation of liability for maiihe claims may be established in the form of cash o

guarantee approved by the admiralty court. The atnofithe fund for the limitation of liability for
maritime claims shall be the limit of liability fonaritime compensation and the interest incurreah he
occurrence of the accident to the day of the astatbént of the fund. If the fund is establishethenform
of providing guarantee, the amount of guarantek lshdhe amount of the fund and the interest izl
during the establishment. If the fund is estabiisinethe form of cash, the day when the fund eritexs
account designated by the admiralty court shalthbelay of the establishment of the fund. If thefis
established in the form of guarantee, the dayttiesadmiralty court accepts the guarantee sh#fidoday
of the establishment of the fund.

218 See: Article 109 of Special Procedure Law of taeffe’s Republic of China on Admiralty Action.
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Pollution Damage in 1969 shall be interpreted asele with a danger of oil pollution
or ones discharging oil, not including another anedischarging oil, which collided
with the vessels aforesaid, and caused the oiltjmi**¥

The Special Procedure Law of the People’s Repuoblchina on Admiralty Action
stipulates that an action initiated for a disputsiray out of the discharge, leakage or
dumping of oil or other harmful materials of thessel, the contamination owing to
offshore production, operation, dismantlement gaireof vessel shall be under the
jurisdiction of the place of contamination, thegalavhere the harmful consequences
occur, or the place where measures have beenttagesvent the contamination.

Where the vessel causes oil damages, the ownesséhand the liability insurer or
other persons that provide financial guaranted sisédblish a fund for limitation of
liability for maritime claims concerning the oil mage at the admiralty court so as to
be entitled for the limitation of liability stipuied by law.

The application for establishment of a fund foritation of liability for maritime
claims may be made prior to or in the procedurétightion, but shall not be made
prior to the decision at first instant®.

4.2.1.3 Maritime Litigation Jurisdiction on the Ship-owner’s Global Limitation in
Collision Cases

Ship collision means an accident arising from theehing of ships at sea or in other
navigable waters adjacent thereto. If the collisg®onaused by the fault of one of the
ships, the one in fault shall be liable therefételf the colliding ships are all in fault,
each ship shall be liable in proportion to the iixt# its fault; if the respective faults
are equal in proportion or it is impossible to deiae the extent of the proportion of
the respective faults, the liability of the colfidiships shall be apportioned equally. The
ships in fault shall be liable for the damage ®<hip, the goods and other property on
board pursuant to the proportions prescribed in greceding paragraph. Where

219 50 the persons liable for oil pollution damagéhiInternational Convention on Civil Liability fail

Pollution Damage in 1969, shall be the owners sé&is discharging oil, not the owners of all theses
causing oil discharge.

220 see: Article 101 of Special Procedure Law of taef#e’s Republic of China on Admiralty Action.
22 gee: Article 165 of Maritime Code of the PeopRepublic of China.
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damage is caused to the property of a third pduyiiability for compensation of any
of the colliding ships shall not exceed the prdportt shall bear. If the ships in fault
have caused loss of life or personal injury toiedtparty, they shall be jointly and
severally liable therefore. If a ship has paid moant of compensation in excess of the
proportion prescribed in paragraph 1 of this Agtiet shall have the right of recourse
against the other ship(s) in fault.

(1) The Characteristics of Maritime Litigation Juri sdiction concerning Ship
Collision

Generally speaking, maritime litigation jurisdictiooncerning ship collision has the
following characteristics:

(@) The Country Has the Jurisdiction over Ship Colkion Occurred in Its
Territorial Waters

It shows the principle of territorial supremacytttige court of the place where the
collision occurred or where an infringing act isreoitted has the jurisdiction, which is
emphasized in theory and practice in a long terawé¥er, only when ship collision
has close and real relations with the place whewecurred, it is actually meaningful
that the court of the place where the collisioruo@d has jurisdiction and difficulty in
execution can be overcome.

(b) Ship Collision Has Hardly Been Governed by theCourt of Defendant’s
Domicile
As courts of the defendants’ domicile are oftertigaio the local party and the plaintiff
is often unfamiliar with the laws of the countrydefendant, the interests of plaintiff is
hard to be protected well. Therefore, the plainsifially does not bring suit there.

(c) Ship Caollision Is Governed by the Court of théPlaintiff’s Domicile

When the dispute concerning ship collision is gogdrby the court of the plaintiff's
domicile, the defendant usually does not appeaourt and refuses to execute the
adverse judgment against him. And if the plairtiks for the country of defendant to
admit and execute the judgment, there are too mhiffroplties in law and practice.

(d) The Country Has the Litigation Jurisdiction over Its Domestic Ships

It is a general rule in international society ttie country have full jurisdiction on
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ships flying its domestic flag. However, in case tlollision occurred on the high sea,
there is still conflicts of jurisdiction.

(e) Collision Occurred on the High Sea by Ships Bamhging to the Same
Country Shall be Governed by the Court of the Flagstate

The court of the flag state having the jurisdictiay partly solve problems of
jurisdiction of ship collision on the high sea. Buthas the same deficiency as
jurisdiction by the court of defendant’s domicile.

(f) The Jurisdiction Chosen by the Parties

The Parties May, in Case the Ship Collision Occliae the High Sea by Ships not
Belonging to the Same Country, Choose Jurisdictibrthe Court of Defendant’s
Domicile or the Court of the Place Where the Prigpethe Defendant Locates

(9) The Court Which Arrests the Ship May Obtain theJurisdiction

Obtaining the jurisdiction by arresting the coneerrship or other ships of the
defendant is a common way in judicial practiced.tBe greatest deficiency of it is that
the jurisdiction has randomicits?

(2) Jurisdiction Rules of Ship Collision all over he World

(@) Jurisdiction Rules of Britain

Maritime courtroom of the High Court in Britain hasaritime jurisdiction. In
accordance with the British laws, as long as baitigs have reached an agreement,
litigation of ship collision, no matter occurred apen sea or territorial sea and no
matter which country the collided ship belongsctn) be instituted in British maritime
court. In addition, the British laws stipulatedttifee subject matter of ship collision
litigation is just ship not persafA’

(b) Jurisdiction Rules of America

In America, the scope of jurisdiction over shiplisan is very broad. The Federal
Court of America has the original jurisdiction owearitime disputes and excludes the

222 \When the ship followed by the plaintiff enteretbim country favorable to him in accordance with

laws, the court there shall obtain the jurisdictigrarresting the ship. After the collision, ifrigpossible

for the defendant to predict the legal result poediby the collision to the best reliability angetiority.

It is the common practice to obtain jurisdictiorotiigh arresting ship.

229 |n accordance with stipulations concerning ActioRem, as long as the concerned ships of defendant
or its sister-ships are in the jurisdictional waief Britain, Britain can obtain the jurisdictiomes them.
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state jurisdiction. The Federal Court of Americaeslonot subject to territorial
jurisdiction. Especially for collision occurred dhne high sea, the Federal Court of
America has unconditional jurisdiction unless tkeocgtion of this jurisdiction is unfair,
which is similar to provisions in Britain. Howeverhat is different in America is that,
both Action in Personam and Action in Rem concegysimip collision can be instituted
at the same time.

(c) Jurisdiction Rules of France

In accordance with French laws, as long as the gedhship is French ship, even if
the damaging ship is foreign ship or both partiesfareign ships, French court shall
have jurisdiction over this case on condition thath parties agree to be governed by
French court.

(d) Jurisdiction Rules of Holland

Maritime Law of Holland stipulates that disputesship collision shall be governed
by court of the domicile of the defendant, placeesghthe collision occurred,
registration place of the ship or place where ke was arrested.

(e) Jurisdiction Rules of Greece

In accordance with Greek laws, courts of Greece thasjurisdiction over the
following cases: the defendant has domicile odessie in Greece; the ship has the
nationality of Greece; ship collision occurred aritime space of Greece; the ship is
arrested in Greece, even the ship has been releefsed the litigatios””

(f) Jurisdiction Rules of Italy

In accordance with Italian laws, in case the shipsollision are both foreign ships,
the Italian court shall have the jurisdiction offilhe place where the collision occurred
is at a shortest distance from It4).

(2) Maritime Litigation Jurisdiction concerning Ship Collision of China

In China, The Law of Civil Procedure of the Pegpképublic of China and Special
Maritime Procedure Law of the People's Republi€bina have specific stipulations

224
225

) See: article 242 of Maritime Private Law of Greece
) See: Hou Jun and Hou Guangyan, Modern ApplicatibMaritime Law, Beijing: World Book
Publishing Company, 1998, P. 374.
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of jurisdiction concerning collision between vessgispute$?® The stipulations of the
above two laws constituted the legal frame of egm@ jurisdiction concerning
collision between vessels disputes in China, amdiged legal bases for Chinese
courts to accept and try the collision betweenelsstisputes legally.

4.2.1.4 Maritime Litigation Jurisdiction on the Ship-owner’s Global Limitation
and Forum Non Conveniens

All the countries of the world have their own ureglegal regime in regard to
ship-owner’s liability limitation, just as otherefds of its maritime law. In addition,
there are many differences concerning law explamatietween the ship-owner’s
liability limitation rules of countries. Becausdsiowner’s liability limitation amounts
are quite different with different laws being apgli the concerned parties are trying to
choose the forum of court where they can get barseftis and take the action at this
forum, this is called Forum Shopping. In order ¢oluce the confusion caused by
Forum Shopping and to balance the interests ofictimg parties, many efforts have
been made to determine the just and proper4dvorum Non Conveniens is
meaningful for the settlement of internationallditigation jurisdiction.

In international civil litigation, jurisdiction ptiems have been in a special status. As
a specific representation of national jurisdicticmil jurisdiction problems are not only
the precondition of civil procedure involving fagai elements but also have closet
relationship with trial result, acceptance and atien of the judgment, which makes
many countries try their best to enlarge theigdition jurisdiction involving foreign
elements and inevitably incurrs conflicts of intgonal litigation jurisdiction. Forum

Non Conveniens developed from Common Law Systenichmhot only does not

229 Article 31 of the Civil Procedure Law of the PesplRepublic of China stipulates that, “An action
initiated for damages caused by a ship collisiorammy other maritime accident shall be under the
jurisdiction of the people's court in the place retbe collision took place or where the collisébip first
docked after the accident or where the ship at feas$ detained, or where the defendant has hisror h
domicile.” Article 6 (1) of the Special Maritime dtedure Law of the People's Republic of China
stipulates that, “A lawsuit brought on maritimet toray be, in addition to the provisions of ArticleS to

31 of the Civil Procedure Law of the People's Réputh China, under jurisdiction of the maritimeurb

of the place of its port of registry.”.

221 See: Yeong-Seok, Cheong, Choice of Proper Lavhipt@uvner’s Liability Limitation, The Journal of
Korea Maritime Law Association, Vol.15, No.1, 1993, P250.
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advocate extending domestic jurisdiction but atgudiate domestic jurisdiction when
the court having jurisdiction is not suitable teeeute its jurisdiction, is different from
other jurisdiction rules.

The initiation of Forum Non Conveniens shall gatigh the following formalities:
the plaintiff brings on litigation in the court hag jurisdiction; the defendant puts
forward pleading of non convenience to the jurisoiicof the chosen court by plaintiff
and testifies that there is another alternativetashich is more proper; and the court
shall hereby judge that, in case the trial in tosrt indeed may aggravate the burden
of the defendant or produce injustice, and theam ialternative, more proper and more
convenient court having jurisdiction, the litigatishall be suspended or revoked.

4.2.2 The Doctrine of Forum Non Conveniens

4.2.2.1 The Concept of Forum Non Conveniens

Forum Non Conveniens in international civil litiget means that a court, in
accordance with domestic laws or relevant intesnati conventions, gives up the
jurisdiction over an international civil case, fors inconvenient to try this case from
the aspect of the relationship between partiexanse of litigation and convenience of
parties or the court whereas it is more properetdried by a foreign court. There are
many viewpoints concerning definition of Forum N@onveniens in theoR?®
Application of Forum Non Conveniens is the resultcomprehensive balance of
various factors and a flexible principle in thagdiction field. Discretion in freedom is
an essential characteristic of Forum Non Converégscourts play a critical part in
application of Forum Non Convenieff®. Therefore, Forum Non Conveniens of
international civil litigation can be defined tratourt that has jurisdiction over some

28 |n accordance with the interpretation of Black dle@ictionary, the meaning of Forum Non

Conveniens is that when the trial of a case shbatsthe litigation shall be brought on in otherrt®tor

the convenience of the parties and witness andi@liditerests, the court is entitled to perfore ight in
equity and refuse to try the case. American scloflanternational civil procedure law thinks thatréim
Non Conveniens refers to a theory that in caseetli®ra more convenient and proper court for
replacement, a court is allowed to refuse to perfodicial jurisdiction in Common Law System. While
Chinese scholar Chen Longxiu thinks that Forum Sonveniens means that if a court is unfair or very
inconvenient for a party and other courts may beveodient to try this case, the inconvenient cart i
entitled to stay or dismiss this case by discratippower.

229 See: Han Depei and Hanjian, Introduction to Anagririvate International Law, Beijing: Law Press,
1994, P.89.
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civil case involving foreign elements may, for thel by such court is inconvenient for
parties and judicature and judicial justice can lm®tensured when there is a more
proper and substitutable court that can make disorg accordance with the claim of
a party, refuses to perform such jurisdiction.

4.2.2.2 The Origin and development of Forum Non Careniens

(1) Relevant Rules concerning Forum Non Convenien;m Common Law
System

Forum Non Conveniens came of the theory of Forum @8ompetens in Scotland.
The objective of establishment of Forum Non Corsesiof Scotch is to reduce the
trouble incurred by the arrestment of property las basis of performance of
jurisdiction?*” Forum Non Conveniens is mainly accepted by casof Common
Law System and gradually becomes an important affesting the jurisdiction of
courts of these countries.

(a) Britain

Scotland adopted the principle of Forum Non Coremsifirstly but England has
doubted about f£? Courts of England did not accept the existing Foron
Conveniens until Spiliada Case as follows: forrgdges of all parties and justice, the
litigation can be suspended in Britain in accoréanith Forum Non Conveniens when
there is a more proper court having jurisdictioriryothis case. Furthermore, British
courts required to consider all factors having esadl substantial connections with
litigation except for convenience. Since then,gheciple established in this case has
been followed by many nations and regions such es Kealand Singapore and
Hongkong etc..

(b) America

Scotland is the cradle of Forum Non Convenienslevamerica where the modern
Forum Non Conveniens was established may be cadl¢tle mature place of i In

Z0 At the beginning, the defendant just put forward tlaim of Forum Non Conveniens in cases

involving foreign elements of trust and partnersfiipen it is also brought on in litigation over dayas
compensation due to infringing act or breach ofre@hand many other fields.

21 Courts of England had been objecting Forum NornvEaiens to be a part of English laws. Until in
the Abindin Daver Case 1984, Lord Diplock expressepublic that the attitude of English courts had
been substantially changed step by step with 16sya&fatime. And frankly, | thought it was time for
Forum Non Conveniens of England to be established.

22 The first introduction to Forum Non Convenieng\imerica was an article of legal comment in 1929,
but it was interpreted by the Supreme Court of Acadgn Gulf Oil V. Gilbert 1947.
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Gulf Qil V. Gilbert, the core of Forum Non Convemethat the Supreme Court of
America established was for interests of partieb jastice to avoid that the plaintiff
chose a court unfavorable to the defendant, whiah similar to the starting point that
England court suspended the litigation. In thisecéise Supreme Court of America
established the way of analysis of Forum Non Coewvsnas follows: firstly, the court
analyzed whether there was a substitutable coechnslly, the court balanced all
relevant factors of private interests and publierists. This way has been adopted by
all state courts and federal court of America umiv?*® In 1981, the American court
tried Piper Aircraft Co. V. Reyno that was the &adf modern Forum Non
Conveniens. In that case, the American court egtfattors considered in Gulf Oil V.
Gilbert. It was the first time that American coulnad tried an international case
involving foreign plaintiff in accordance with FaruNon Conveniens. The American
court specifically figured that as for the differettitudes towards choice of American
court by national plaintiff and foreign plaintiffhe foreign plaintiff may obtain less
respect than national plaintiff, which indicatedttthe standard of the Supreme Court
of America for Forum Non Conveniens had changenh fioe abuse of procedure to
the most proper forum. This standard created aangageous condition for American
courts to refuse the litigation brought on by fgreplaintiff and also indicated that the
discretion of application of Forum Non ConveniefidAmerican court will be more
flexible and the frequency of such application nmayease.

(c) Canada

Canada, as a country of Common Law System, has &féested by Britain in
international judicature. After midterm of 1970sar@da has developed almost the
same Forum Non Conveniens with Britain. In Canagi&eedent, the basis of a court
to refuse to perform jurisdiction through discratiin freedom is Forum Non
Conveniens established by Macshannon &45&rom the Canadian precedent, it
seems that Canadian courts do not object Forum Glamveniens established by

23 Though Gulf Oil V. Gilbert was just a domestic&athe Supreme Court of America showed that the

standard set up by this case should be applidtfealaral cases, no matter the plaintiff was &ifprer or
national person.
24 see: Liu Renshan, Research on Private Internatiamaof Canada, Beijing: Law Press, 2001, P.129.

- 113 -



Spiliada Case of Britain. The typical case that adan followed Forum Non
Conveniens is the Anchem Case which establishethdasd that whether there was a
more convenient and proper court for litigationigdiction and judicial result.
Therefore, Canadian courts have established the aaalysis standard, a more proper
court, as British courfS® Though Canada has adopted an obvious and morerprop
court standard which is more flexible, the coustpaany provinces of Canada strictly
limit the use of this standard, is more reluctantefuse a litigation with the reason of
Forum Non Conveniens. Especially the federal cau,generally inclined to refuse
the objection brought by claimer with the reasoRaium Non Conveniens.

(d) Australia

Though Australia is also affected by Britain, itgerior court, when tried Oceanic
Sun Line V. Fay, refused the principle establisbyedhe Spiliada case of Britain and
required “bother or harry " as the reason for sosjoa of a litigation. In this case,
Australian court thought that in case the plac&iaf chosen by plaintiff such as the
place of transaction, domicile of defendant orlaee involving the lawful, substantial
and advantageous condition of plaintiff, it shautd be deemed as imprope?.

(2) Relevant Rules concerning Forum Non Convenieras Civil Law System

(a) Germany

As for confirmation of jurisdiction over foreignvii and commercial disputes, the
judging standard adopted by German courts that asiges the closet connections
between the court and dispute is very similar tauFoNon Conveniens. In cases of
succession, if the defendant does not live in Geynbait has property there, the court

where the property is located has jurisdiction akisrdispute. The German precedents

2% But there are still some differences in Forum NZamveniens between Canada and Britain. For

example, Canada does not adopt the way of analysi® stages of British courts but the single gsial
to analyze all relevant factors to determine jictszhal court. Moreover, courts of Canada reqthie
claimer to take the complete burden of proof tdifjethat the alternative court is obvious and more
proper.

20 | the following Voth V. Manildra Flour Mills Ptiztd., the superior court of Australia established a
obviously improper place of trial which is a stesamining standard. It requires the court to confthat
the place of trial chosen by the plaintiff is olmsty improper. But only the reason that the casther
domicile of the defendant occurred or is in anofitece is not enough for a court to refuse to periits
jurisdiction and the reason that there is anothenerproper place of trial is also not enough toehine
court do so. Through this case, the superior aofuustralia established more specific principle an
standard for the application of Forum Non Convesien
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interpreted this clause too broadly that the omelyurement was that the property
should be in Germarfy” But the Supreme Court of Germany changed the sisaly
way in the Cypriot Construction Co. case and thotiggt there should be sufficient
connections with Germany besides the existenceragfepty. The comment from
German scholars on this case is that this casainedta reasoning process similar to
that of Forum Non Conveniens and a requirementufficent connections and
obviously brought in the examining and weighingtdes for the court to perform
discretion in freedom.

(b) Holland

In Holland, there has been intense debate betweenthieory circle and the
legislature on problems concerning reservation lolishment of Forum Non
Conveniens which was finally was supplemented il @rocedure Law of Holland
taking into effect in 1995% In accordance with stipulations in Holland, when a
Netherlandish court handles some foreign civil aathmercial disputes, it may, in
case it finds the claim of parties has no sufficamnections with Holland, refuse to
govern the disputes in accordance with discretiorfreedom on the basis of its
function or the claim of the defendant due toritohveniencé®

(c) Japan

Though there is no stipulation on Forum Non Coreece in Japan, it established
the application of special conditions which is &mito the content considered by
Forum Non Conveniens in judicial precedents dubeceffect of American laws. The
most famous case is the Malaysia Airways G¥4&ince that case, many lower courts
of Japan have broadly applied to the analysis ¢coimgespecial conditions, that is to
say, a court may, in case of special conditionangé the legal jurisdiction when it

237,
238

) See: article 23 of German Civil Procedure Law.

) See: Yuanquan, Comparison and Research on Phiveteational Law between China and Holland,
Zhongshan: Zhongshan University Press, 2002, P.207.

29 judicial practice of Holland showed that as faesanvolving family law which is related to foneig
marriage and succession, courts of Holland woulshba&orum Non Conveniens more frequently to
abandon or refuse jurisdiction of domestic coltiile as for other foreign civil cases involvingoperty
law, courts seldom adopted this principle.

2 |n this judgment, the court determined the perforce of litigation jurisdiction involving foreign
elements in accordance with principles of fairnegzarties and proper and timely trial. In caseetheere
some special circumstances, the court could chtaledegal jurisdiction.
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performs its jurisdiction involving foreign element

(3) International Conventions concerning Forum NorConveniens

In recent years, Forum Non Conveniens has beenecwd by people in
international conferencé&? Since 1992, private international law confererfddague
has been trying to formulate conventions concerjurgsdiction over civil and
commercial cases and acceptance and executiodgrh@nt. Convention on Civil and
Commercial Jurisdiction and Foreign Judgment (Draft 1999 made specific
stipulations concerning exceptions of refusal afsgliction, which is almost the
application of Forum Non Convenieffd. Exceptions of refusal of jurisdiction in
Convention on Civil and Commercial Jurisdiction dfoleign Judgment (Draft) in
1999 are as follow&™

Firstly, in circumstance of exceptions, if the gdiiction of the court that accepted the
case is not on the basis of article 4 (AgreemenExtiusive Choice of the Court),
article 7 (Contract Concluded by Consumers), art8l (Individual Employment
Contract) or article 12 (Exclusive Jurisdictionpéhis court is obviously not suitable
to perform its jurisdiction in this case in resptwt the court of another country has
jurisdiction and is more suitable to settle thispdte, it may suspend the litigation in
accordance with the claim of a party. But the a&agibn must be brought forward prior
to the first answer to the substantial question.

Secondly, this court shall especially consider of:

a. any inconvenience to both parties due to thiahbesidences of both parties;

b. evidences including characteristics and pladedoouments and witness and
procedures for obtaining such evidences;

c. time limit of application; and

d. possibility of obtaining acceptance and exeoutib judgment over substantial

guestions.

24 For example, in August, 1994, in thé"Bhnual session of the International Academy of oative
Law held in Athens, Forum Non Conveniens was dgmiis

242 See: article 22 of Convention on Civil and Comriardurisdiction and Foreign Judgment (Draft) in
1999.

23 gee: Academy of Private International Law of ChiAanual of Private International Law and
Comparative Law of China, Beijing: Law Press, 200T02.
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Thirdly, when deciding whether to suspend theditmn or not, the court is not
allowed to discriminate neither party due to tineitionality or habitual residence.
Fourthly, in case the court decides to suspenditidfgtion, it can order the defendant
to provide guarantee sufficient for other courtitake judgment over the substantial
problems.

Fifthly, when the court suspend the litigationai€ourt of another country performs
its jurisdiction or the plaintiff does not bring dtigation in a court of another country
in due time, the court shall refuse to performjutssdiction; if a court of another
country does not perform its jurisdiction, the ¢alnall continue to handle this case.

To relieve the debate between two legal systems=ammm Non Conveniens,
requirements of private international law confeeent Hague in Convention on Civil
and Commercial Jurisdiction and Foreign JudgmentaffDin 1999 are mostly
propositional not mandatory. In addition, to malkeeghat judgments of cases without
refusal of jurisdiction can also be accepted arecwed, private international law
conference of Hague decided to formulate new cdioren on acceptance and
execution of civil and commercial jurisdiction gndgment*”

4.2.2.3 The Application of Forum Non Conveniens

Though Forum Non Conveniens has been broadly adlbgteeveral countries, as a
principle regulation, the flexibility of the criten of application has been in process of
its creation, establishment and development. Wédcseee through comparison of
circumstances of application of Forum Non Conveniereach country that although
they have many similarities, they also have marystsmtial differences. So do
countries of Common Law System where Forum Non €oewns prevails. Even in
countries of Commonwhealth of Nations, criteriorisapplication are differerft>
Circumstances of the application of Forum Non Careres in different countries are

24 Article 27 (3) of Convention on Civil and Commaeiciurisdiction and Foreign Judgment (Draft) in
1999 stipulates that the court that is appliedctmm not refuse to accept or perform the judgmestt ju
because it thinks the original court should refile jurisdiction in accordance with article 22 bist
convention.

29 As the two main applicable modes of Forum Non @oiens, the Obvious Improper Court of
Australia and the Most Proper Court of Britain @mderica have obvious differences that the first enod
put emphasize on the advantage and disadvantagetihttigation is brought on in the local coamd
does not analyze or compare the local court withfdineign court. While the following mode put more
emphasize on analysis of the foreign alternativet@nd may suspend the litigation as long as tkeae
more proper foreign court through analysis of ess.
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complicated. It is necessary to research the deoenditions of the application of
Forum Non Conveniens, analyze the status and stgerelationship of the court,
plaintiff and defendant on the basis of Forum Nan¥&niens and understand this
principle objectively and clearly.

(1) Conditions of the Application of Forum Non Coneniens

The initiation of Forum Non Conveniens shall gatigh the following formalities:
the plaintiff brings on litigation in the court hayg jurisdiction; the defendant puts
forward pleading of non convenience to the jurisoiicof the chosen court by plaintiff
and testifies that there is another alternativetashich is more proper; and the court
shall hereby judge that, in case the trial in daisrt indeed may aggravate the burden
of the defendant or produce injustice, and theam ialternative, more proper and more
convenient court having jurisdiction, the litigatichall be suspended or revoked.
Generally, the application of Forum Non Convenietgll meet the following
requirement$*®

(@) The Court Have Jurisdiction over the Case

It is the basis of Forum Non Conveniens that thetdeas jurisdiction over the case.
Forum Non Conveniens is based on the conditiontlizatgh a court has jurisdiction
over the case, as convenience of litigation may teaerious imbalance between both
parties, forum non conveniens may be provided asntathod for counter-balance
when the imbalance may affect the substantialcgisti judgment expected by one
party. Each country also uses this principle wiik precondition in judicial practices.
In case the court accepting the litigation doeshaot jurisdiction, it can not be called
as Forum Non Conveniens but the court withoutglicimn.

(b) The Defendant Puts Forward Pleading of Jurisditon and Provides
Evidences

The defendant puts forward pleading of non convesieand provides evidences to
testify that there is another alternative courtalths more proper, which is not only the
precondition of initiation of Forum Non Convenidmst also the precondition of the

248 piper Aircraft Co. V. Reyno tried by the Americaourt in 1981 was the milestone of the application

of modern Forum Non Conveniens, which initiallyaidished the application standard of Forum Non
Conveniens that had been accepted by many couafriéemmon Law System including Britain in a

short time and had become a main standard of thieatipn of Forum Non Conveniens at present in
countries of Common Law System.
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court to perform discretion in freeddiff As Forum Non Conveniens is put forward
under condition that a country has jurisdiction akhimay incur serious non
convenience to defendant, there is no legal biais icountry forwardly repudiates its
domestic jurisdiction. The claimer must testifythe court that the foreign court is the
convenient court to try the ca& As Forum Non Conveniens is to safeguard the
litigation interests of the defendant, in casecthiart forwardly initiates this principle, it
will lose its just status. Therefore, it is necegsa make the pleading of defendant as
one of preconditions of initiation of this prinagpin order to limit the discretion of the
court and guarantee its cross-bencher status. W say that Forum Non Conveniens
is set up for the defendant to make the rightsefdrtlant and plaintiff balanced again.
Convention on Civil and Commercial Jurisdiction &fateign Judgment (Dratft) in
1999 also stipulates that the claim to suspentitidpion can only be put forward by
the defendant.

(c) There Is an Proper and Alternative Court

Aiming at the pleading of defendant and disprovahe plaintiff, the court must
make a judgment whether there is a proper anchatiee court. But it is a difficult
question to judge whether there is a proper aechaltive court in judicial practicé®)

240 For example, one of the basic conditions of thigtion of Forum Non Conveniens pointed out by

the Judge Diplock in Macshannon V. Rockware Gladsit that the defendant must give evidence to the
court to testify that there is another court f@laeement, where the litigation will be more corigahfor
both parties and the cost will be much lower. Camadourts also require that to fairly settle gdis, the
claimer shall testify that both parties shall fallthe jurisdiction of another court where the ingamence
may be decreased and litigation cost may be lowered

2% The convenient courts refer to courts locatedhiaraa where a foreign court has actual and stiastan
connections with the litigation, where the cournigch fairer to try the case.

29 1n early stage, the analysis of fitness of theradttive court in accordance with Forum Non
Conveniens is more inflexible. For example, Britaim the basis of abuse of procedure, put more
emphasis on interests analysis of fairness oatibg between both parties. In addition, to suspbad
litigation, the court must confirm that the litigat was compelling or disturbed to the defendawt an
suspension would not lead to unfairness to thedfaiAnd America also put emphasize on abuse of
procedure and balanced convenience from the aspdiot interests of personal and public. While in
modern stage, the sufficient conditions of theradtiive court are flexible and generally includisty,

the court has the jurisdiction over the case. uhisdiction of the court may be produced on thesbais

the domicile of parties, nationality of partiespegrance of the defendant, the place where thmlis

fact occurred, the place where the subject mattecated and acceptance of jurisdiction by theratint
and so on; Secondly, the closer relationship witfation such as the court of the country wheeediise
occurred, the court of the country where the ddenafithe party is located and the court of thentguof

the applicable law and so on.
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The criterions of judging the proper and alterre@atiourt are as follows: one is that the
defendant accepts jurisdiction of the alternativert; the other one is that the relieve
provided by the court for the plaintiff is not obusly improper. However, whether the
law of country where the court is located is adagebus or not does not affect the
application of Forum Non Conveniens.

(d) The Original Court Is an Inconvenient Court

Whether the court of a country is an inconveniesaxgt or not, there is no specific
criterion in legislation for each country and itimconsistent in judicial practices.
Generally, courts of each country may comprehelysoamsider and carefully analyze
it combined with all factors related to litigatiom order to balance the advantage and
disadvantag&® The criterion for cognition of Forum Non Conversiesf American
Supreme Court is as follows: the choice of courtienay the plaintiff is seldom
disturbed, unless the balance result is favorablle defendant. Practices in Britain
and Australia are different from those in Amerigdjich focuses on the private
convenience when balancing whether the court @aenient court or not.

(e) Additional Conditions and Others

Cases concerning Forum Non Conveniens may invalneesadditional conditions
to ensure that there is a sufficiently alternabeart. American courts often put forward
some conditions at the time of suspension of tigation, including that the defendant
agrees to be on trial in a more convenient cdugtdefendant gives up the pleading for
time limitation of action and the defendant agteggerform any final judgment made
by the alternative court and so on. In case thendiint fails to comply with the

additional conditions of American courts, the Aroan court is entitled to get back its

20 |n the judgment of Gulf Oil V. Gilbert, Judge Jaok confirmed the factors of interests of Forum Non

Conveniens which includes two categories: the twst is personal interests including comparative
convenience of collecting evidences, the possilmfiforcing the person hesitant to bear witneskfaas

for the person willing to bear witness in the cotimt possibility of inspecting the spot, the palisr of
execution of the judgment and other factors mattegtrial easier, faster and cheaper; the secoadson
public interests including the difficulty in managent resulted in overstock cases of the court,igubl
interests making local dispute settled on the spfficulty in application of foreign law and unfaess
arising from aggravating the burden concerninguheand tax of the citizen who has no connectidth w
the place where the case occured.
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jurisdiction over the cas8® In modern practices of the application of ForunmNo
Conveniens, even the nationality of the plaintiéfishbeen an impliedly additional
condition of the application of this principle.pnactices, once a court decides to apply
to Forum Non Conveniens, it will not transfer tlase to a more convenient court but
will revoke the litigation in this court or suspetie litigation, unless the same claim is
tried in the more proper court. The revocationit@jdtion means that the court loses
jurisdiction over this litigation; while suspensiof litigation means that in case the
foreign litigation is delayed improperly, the conmity renew the litigation procediré)
Generally, the latter method can ensure to meehtdeests of litigation of the plaintiff
and avoid the passive conflicts of jurisdictionefidfore, it is satisfying.

(2) Forum Non Conveniens and Discretion in Freedom

In Oxford Legal Dictionary, discretion in freedosexplained as a power to make
decision in accordance with actual facts in cirdamse of justice, equity, impartiality
and rationality, where laws usually authorize jd¢iee power or responsibilities to
exercise discretion in some circumstances. Autatioiz of the discretion to judges is
the most universal method of application of lawadnordance with actual facts, which
makes laws more flexible and applicable. Discretibthe court exists for making up
the distance between the universality of legistaand specification of actual cases.
However, in the applicable process of discretibe, discretion has in a large extent
been affected by value orientation of each coumogjuding freedom, justice, order,
efficiency and interests and so on. However, agadlies of laws often contradict with
each other and are hard to be realized at the samagthey may collide with each

other. Discretion in freedom changes among cordéstalue factors. Therefore,

2D |n Piper Case, the American court accepted théi§teourt as alternative court with the condition

that the defendant agreed to accept the jurisdicisthe Scottish court and abandon any pleaditignef
limitation of action. As for the case concerningnpensation for leakage of toxic gas of Bhopal didn
the federal court of south district of New York geisded it with the reason of Forum Non Conveniens,
where the condition was that American Unit Carbatiogn Company accepted the jurisdiction of Indian
court and abandon time limitation of action as w&elbbeyed final judgment of Indian court.

22 gee: Han Depei, Hanjian, Introduction to Privaterhational Law of America, Beijing: Law Press,
1994, P.89.
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discretion in freedom is seasoned with comprehensilue orientation of laws of each
country. Likewise, whether there is discretionurigdiction or not and the extent of it
fully reflect value orientation of a country iniggliction. Values reflected in the field of
jurisdiction are many such as confirmation, coesisy and prediction of laws,
requirements of international order, interestshefdountry where the court is located,
the reasonable expectation of parties and justispexific cases and so on. Generally
speaking, countries of Civil Law System authoriaenparatively limited discretion to
judges. For example, France had expected juddas gomicrophone of laws without
performance of any discretion. German legislattas worried that in case they gave
judges discretion, the judges may refuse to tryesoases involving foreign elements
in the name of courts, which may imperil the in&dign of jurisdictional system of
Germart>® Countries of Civil Law System, in accordance witbnfirmation,
consistency and prediction of laws, thought thabart having jurisdiction could not
refuse to perform it with the reason of discretionfreedom. Therefore, they will
absolutely put strict limitation on discretion whimay effect the realization of value of
jurisdiction. But it is also the objective of valagvocated by countries of Civil Law
System to realize the justice of the specific cagesountries of Civil Law System has
authorized discretion to judges to a certain extdotvever, most countries of Civil
Law System still refuse to adopt Forum Non Convenaonsidering it too flexible. On
the contrary, countries of Common Law System ai#bagreat discretion to judges
through precedents. The existence of discretion Forum Non Conveniens
appropriately reflects the flexibility of value entation of jurisdiction in countries of
Common Law Systerf?® The application of discretion in freedom runs tigio the

whole process of the application of Forum Non Carerss from the determining

29 gee: Xuhui, Research on Conflicts of Civil and @wercial Litigation Jurisdiction involving Foreign

Elements, Beijing: China University of Politicali&tce and Law Press, 2001, P.159.

24 Just as what the judge of the Supreme Court ofriéensaid in the Piper case: We think we can rtot se
up a strict rule to control discretion in freeddiwery case has different characteristics. In casallyput
emphasis on one or several factors, the princidf®@am Non Conveniens shall lose the flexibilitizigh

is the value of Form Non Conveniens.
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whether the court is inconvenient court or notetednining an alternative court and
from analyzing of balance of interests to ruling safspension or revocation of
litigations. No matter criterions on Abuse of Phaees or criterion on the Most Proper
Place of Court, they all give enough space for gsdigp verdict freely. Discretion in

freedom is the essential characteristic of thecjpi@ of Forum Non Conveniens.

(3) Forum Non Conveniens and Analysis on Balance bfterests

Analysis on balance of interests is a special aimaly method adopted by
American Forum Non Conveniens to judge whethemtiteve court is inconvenient
court or not, which is obviously different from tha Britain. The former one balances
the interests from both the private interests amaip interests, while British courts
analyze and compare the advantages of interestedrefforeign courts and domestic
courts with less consideration of results of pulsiterests™ Balance of interests is a
way of comprehensive balance by dividing inter@sts private interests and public
interests. As the analyzing way of balance of esEr in American puts more
emphasize on public interests and ignores privaezasts, which makes the balance
lopsided. Therefore, the analysis of governmerdrasts is usually used to cases
concerning product liabilites and commerce fortg@rton of commercial interests of
country where the court is located. It is not quite reasonable to analyze any
infringing cases involving foreign elements in adamce with the mode of analyzing

) This way of analysis of interests is not the oagjcreation of American judges. American juristeyo

has put forward the similar theory of interestggofernment. The theory of interests of government i
created for settlement of conflicts of laws. In € opinion, the application of laws shall be dediin
accordance with the interests of government anlil lshapplied to laws of the country which has real
interests in foreign-related relationship. Condyetpeaking, in case the country of court hasintadests,

it shall apply to Lex Situs; in case both the couof the court and the foreign country have retdrests,
they both apply to Lex Situs; in case country efd¢burt does not have interests and there is Lawtlei
conflict of interests between the other two foreigrintries, they still apply to Lex Situs. In acande
with this theory, all most all cases under jurisdit of courts shall apply to Lex Situs. Meanwhligrey
analyzed the theory to the field of jurisdictiorhese he thought that the court should try theit besto
accept the cases without reference to nationaieisite

%6 For example, in the Indian Bhopal Case, the ceiren analyzed the personal and public interests,
pointed out that as the plaintiff was foreigndmsjrtchoice of court should not be more respettad the
choice of American citizen. Factors of personariggts are mainly as follows: obtaining the witreess
evidence; convenience of parties and acceptanceenfmrmance of the judgment. Factors of public
interests are mainly as follows: choice of lawtgrests of the court and burden of the court. Hdke
factors are inclined to India.
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interests on precondition of inequality, for thetness, evidences and victims of
infringing cases occurred aboard, especially thiwgelving American multinational
corporations, usually have local characteristicher&fore, all infringing cases
involving American multinational corporations, asd as they are brought on litigation
over in America, can be concluded that Americanignaonvenient couft” The way
of analysis of interests has extremely protectedgivernment interests, putting its
native interests above all other legal interegteugh, in international civil litigations,
the court shall put emphasis on protection of gowent and national interests, it is
especially important to realize and confirm thestafitial private interests and protect
the legal interests of parties, for civil casesolang foreign elements are related to
private or folk communications. This way of anadysf interests apparently saves the
judicial resources of American courts and protecterests of native companies,
nations and government, but actually, as it shawatdgnjustice to foreign companies
and nations, it may produce great obstacle tonat&mal economy and cultural
communications of American and other countrieshénfield of civil and commercial
matters, if the political function of courts is ggerated, the impartial and just image of
them may be damaged. It is the impartiality antigesof private interests and specific
case that can be the legal value with obvious ddges in civil litigations.

(4) Forum Non Conveniens and Forum Shopping

Forum shopping is also called as bringing on liiathrough choice of courfe®
The reason that parties choose courts is that dneps of settlement of disputes
involving foreign elements, both parties have thme chance to choose a court to
bring on litigation. The interests driving makeg tparty always try to realize the
maximum demands with the least cost. As the sulimtdaavs, procedural laws and

public policies of each countries are differenttipa of civil and commercial disputes

27 American scholar Louis-Henkin also thought thatefioan courts, when they balanced interests,

ignored personal interests and put more emphasiat@mnal interests.

28 The explanation to Forum Shopping in Black Legatibnary is that one party tries his best to have
the litigation tried in a special court or venueerénhe could obtain a favorable judgment or orttees.
words are Forum Shopping in English which can bleaqpress a game psychology and random attitude
of parties in judicial litigation, but it seemshave some derogatory sense.
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involving foreign elements usually choose the catrich is most favorable to them,
or in circumstance when a party has chosen a cpuit,forward pleading of
jurisdiction over foreign court in order to makee thitigation develop towards the
direction favorable to hif?> As the litigation is brought on by the plaintiffie
absolutely has advantage of choosing the courtremere is no doubt that he will
choose a most favorable court. But if the objeabf/plaintiff is not to obtain interests
for himself but to evade legal order which showdaénbeen applied to him or to disturb
or press the defendant, it is unfair for the dedendTherefore, the law also authorize
the choosing right for the defendant in order tonterwork with the plaintiff, which is
the original function of Forum Non Conveniens. Awm tincessant extension of
jurisdiction basis in countries of Common Law Sgsia addition to the development
of scientific technology, the advancement of vehiat well as the fast increase of
multinational corporation, forum shopping has bee@asier and easier. Moreover, the
large amount of compensation also seduce more arelgeople to bring on litigation
in countries of Common Law System, which inevitainiyng about a series of trouble
to them including that the burden of the courtnisreased, the cost of litigation is
increased and the efficient of trial is loweredjaihmakes America and Britain change
the applicable criterions of Forum Non Conveniant® ithe criterion of the Most
Proper Court which is more flexible, and adoptdtnategy which gives less respect to
the foreign plaintiff in order to decrease forunogbing. However, the jurisdiction of
courts is just like a balance with the plaintiffone end and the defendant in another.
After adoption of the criterion of the Most Progawurt, the advantage of the plaintiff
to choose a court is reduced and accordingly, dhdahe defendant is raised. The
balance obviously leans to the defendant and @ fteabalance again. Consequently,

the phenomena of forum shopping becomes more acatgali. But Canada has better

29 |t is concluded that there may be two kinds ofuFiShopping in civil litigation involving foreign

elements on the basis of the parties of Forum Shgppat the plaintiff chooses the court, and the
defendant chooses the court. The application afrffddon Conveniens is just the restriction on the tw
choosing actions mentioned above.
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settled this problem in way of strictly restrictinige choice of court through the
principle of Proximity and adopting the jurisdictad criterion of restricting the court
on performance of judicial jurisdictidh® The reason why the principle of Proximity
of Canada is effective is that it is based on aecee of the right of parties to choose a
court. On this basis, we could distinguish the bigiaof the general choice of court
from that of one party’s malicious forum shoppiongcause inconvenience to the other
party through objective analysis in accordance thighprinciple of Closest Connection.
Compared with the principle of Proximity, no matti¥e criterion of Abuse of
Procedures or criterion of the Most Proper Couwrtt lincline to start from the interests
of plaintiff and defendant. The subjective rand@ysd serious that it is inevitably
abused by one of the parties and in a malignatiecir

(5) Circumstances Where Forum Non Conveniens Is Phibited from
Application

As Forum Non Conveniens is a product of countdg€Sammon Law System due to
excessive extension of jurisdiction and restramidodmestic jurisdiction, it has its
specific applicable environment. In cases withisieffit basis of jurisdiction accepted
by international society, application of Forum NGonveniens shall be completely
forbidden. Convention on Civil and Commercial JigBon and Foreign Judgment
(Draft) in 1999 excluded the following cases froime tscope of refusing the
jurisdiction:

(a) Cases under Agreed Jurisdiction

Agreed jurisdiction means that the jurisdiction roseme cases is performed by the
court of appointed country stipulated by both parthrough stipulation or agreement.

%0 10 accordance with the expatiation of Castel, aa@i@n scholar of private international law, the

principle of Proximity has three meanings: firstlye court shall apply to the local laws of a couor
province which has substantial connection with sepexific legal relationship or dispute; secontiig,
litigation concerning some special dispute can belyrought on in the court of the country or pmogi
which has substantial connection with this dispthedly, only when a foreign court has substantial
connection with some special legal relationshiglispute, can the judgment or order be accepted and
executed in Canada. Therefore, where a party bonga litigation in the court just for obtainingeth
judicial advantage but not on the basis of sukialastnnection, it is usually called Forum ShoppiBg

the contrary, if a party brings on litigation irtaurt having substantial connection with the ceecourt
shall meet the legal claim of the party.

-126 -



In case both parties reach an agreement to be timelgurisdiction of a court, on
precondition that the agreement is real and effectine effectiveness of agreed
jurisdiction shall be higher than the principleFaifum Non Conveniens and the chosen
court can not refuse the jurisdiction with any cee€ The theoretical basis that
agreed jurisdiction excluding Forum Non Convenienghe principle of parties’
autonomy. Firstly, as the tool for balance of flgatrto choose the court between both
parties, Forum Non Conveniens may loose the meanfiagplication, for the choice
of the court is the common declaration of bothigsirtvill. Unless in circumstance that
the jurisdiction agreement is invalid due to frdedaoe and force and so on, the court
shall fully respect both parties’ choice withougen of refusing the jurisdiction over
the case. Secondly, the chosen court has subbtal#teonship with the case due to the
common choice by both parties. That's to say, aschoice of parties establishes the
closest connection between the chosen court anch® jurisdiction on the basis of
that of course can not be repudiated in accordaitbd=orum Non Convenierf§?

(b) Cases under Exclusive Jurisdiction

Exclusive jurisdiction refers to the jurisdictionlp owned by some country, which
can not be deprived by any individual, organizat@nother countries. Generally,
countries all over the world unconditionally puetlegal relationships which have
closest connections with national public policiegheir legislation and international
treaties that they accede to under the scope oéstanexclusive jurisdiction in order
to exclude jurisdiction of other countries. Therefd-orum Non Conveniens can not
be applied to exclusive jurisdiction.

(c) Cases concerning Protection of Rights and Intests of the Weak

Cases concerning protection of rights and interddtse weak mainly refers to cases
brought on by one party for protection of the weékhe typical ones of this kind cases
are as follows: cases of employment contract, amgpihaintenance, wardship and so

on. In case the labourer, consumer, adoptee, tkerpe/ho is supported, the person of
ward brings on litigation, in order to protect thgal rights and interests of the weak,

1) There are precedents in Britain stipulating thatigh the principle of jurisdiction is that a cocen

not accept the litigation of a defendant whoseleggie is not in Britain, anyone may conclude araont

to expressly or impliedly follow the jurisdictiorfi @ court which he could not have to comply with.

%2 Actually, the legislation and practices of cowegriof Common Law System have accepted the
effectiveness of choice of court through agreerbgriboth parties which excludes cases under agreed
jurisdiction from cases that can apply to Forum amveniens.
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Forum Non Conveniens can not be used to refugarhbdiction. The inequality due to
the lopsided status of parties in this kind ofiéition is not allowed by the modern legal
conception of social standardind also violates the legal value of equality arstige.
Moreover, the principle of protection of the weahknplies with the original intention
of Forum Non Conveniens to balance both partiggillstatus. Therefore, as long as
the original court is a court having jurisdictidgrshall give the special right to the weak
party to choose a court advantageous to him inrdadprotect his lawful right and
interestg®®

(d) Cases that the Defendant Appears in the Court

The appearance of the defendant in the court meetsexcept for exclusive
jurisdiction, in case the defendant participateghia litigation without pleading of
jurisdiction, the court shall have jurisdiction. g as the defendant, prior to the first
answer, does not put forward pleading of jurisditctiit can be deemed that he has
given up the right to put forward pleading of jdiction and impliedly accepted the
jurisdiction of the court. After that, the defentlaan not claim inconvenience and the
court can not refuse the jurisdictit?.

4.2.2.4 Comment and Analysis on Forum Non Convenign

As for Forum Non Conveniens, though many expertssaholars give the highest
appraisal to it and praise it that shows the spiritnternational harmonization of
litigation jurisdiction involving foreign elementthere are also objectdi® For all
different viewpoints concerning Forum Non Convesjewe should not echo what
others say but search for reasons behind each eiieignd give a just, comprehensive
and rational comment to it.

%839 Convention on Civil and Commercial Jurisdictiord &foreign Judgment (Draft) in 1999 made the

personal employment contract and consume consaspecial contract, which provided more courts for
employees and consumers to choose.

%% Though article 22 of Convention on Civil and Comeia Jurisdiction and Foreign Judgment (Draft)
in 1999 did not particularly mention that jurisébct of defendant’s appearance was not excludedtinem
scope of refusing of jurisdiction, it was explainadhe report of the special conference concerttiigy
convention that as the time that the defendantfguard the pleading of jurisdiction had past the
appointed time, the court, on the basis of circant& that the defendant appeared in the court witho
pleading, must accept it in case of having jurigaic The “must” in that report is to emphasizet the
court can not refuse the jurisdiction over casds thie defendant appearing in the court.

269 American judge Frankfuter called Forum Non Conerce as symbol of civilized judicial system.
However, American scholar Robertson of Texas thothgtt Forum Non Conveniens was adverse to be
mastered and applied by the court due to its tathrdiscretion in freedom and little specification.
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(1) The Theoretical Basis of Forum Non Conveniens
The theory of National Comity has been universattppted to support Forum Non
Conveniend® Actually, the theory of National Comity is the ¢ing concerning
application of laws. Huberas the initiator of it, advocated that in case artcof a
country applies to foreign laws, it may be basetherninternational comity, namely, in
circumstance of non conflict with national sovengjgand interests, it may accept the
effectiveness of foreign laws beyond the natioraatitory due to comity. The
theoretical basis is derived from the theory ofaBat?®” In western countries, it has
been a long time since the conception of balanestablished. The natural tool for
establishing the system of restraint and balandaws, and the common law and
equity law are typical representatives of restrginand balanced relationships in
traditional field of laws in Common Law System.this duplicate rules, in case rights
can not keep balanced above the common law, thigydaw will be partial to the
weak party, which is also the adjusting proceseestraint and balance between the
equity law and common law with pursuant of the Ifin@ue objective: justice and
equality. The balance conception of Forum Non Coieves comprises of the
following three levels: firstly, the balance of thght of parties; secondly, the balance
of jurisdiction; thirdly, the balance of nationaitérests. The three levels are in the
structure of pyramid ascending step by step, aod kgher level is supported by the
lower one. The higher the level, the closer thatghnciple gets to its substance. No
matter the criterion of Abuse of Procedure or tiitergon of the Most Proper Court, is
to provide a way of counterbalance and objectiuwatyruct the plaintiff to choose a
court. The balance of jurisdiction is the corehe theory of balance of Forum Non
Conveniens. As the balance of the right of paitigsst the appearance of Forum Non
Conveniens, just stay on this level is impossildekhow the deep reasons of

%) |n accordance with this theory, a court shallsfiecial circumstance, follow laws and interests of

another country and refuse to perform its jurigalictwhich, to a certain extent, have reached dinges
effect as Forum Non Conveniens and become strongrdo spread Forum Non Conveniens. In Britain,
Diplock admitted in the Abidin Daver case that ¢hems no difference between judicial comity which
applied to service and theory of Forum Non Convenigvhich thereout made Forum Non Conveniens
accepted by England. However, America providedr#i®al support for Forum Non Conveniens from
the aspect of seeking for proper trial with judiciamity replacing judicial chauvinism.

267 Simply speaking, the theory of Balance referestriction and balance, which rooted from the theor
of Separation of Powers that applied to the basigsctare of politics as guideline of national
organizational system mainly referring to the bedaof class powers.
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continuous development of Forum Non Conveniens. ey, Forum Non
Conveniens is counterbalance of extensive jurisdicexcessively. Forum Non
Conveniens gradually develops as the developmentisélictional rules of countries
of Common Law System. Meanwhile, it plays an imgatrtole in restrain extension of
jurisdiction and save judicial resouré8®. The establishment of Forum Non
Conveniens in jurisdictional rules provides effeetmethod for countries of Common
Law System to balance the broad jurisdictional ha&s for its application, it shall
finally depend on the national interests. Jurigahietl rules of civil and commercial
cases involving foreign elements, as a kind ofgadright of trial of the states, is an
organic part of national sovereignty. It is the enfiment of national jurisdiction that a
country performs its jurisdiction over civil andnemercial cases involving foreign
elements, and is the inevitable extension and piesen of national sovereignty in
field of jurisdiction. On the surface, Forum Nonr@eniens means automatic abandon
of legal jurisdiction over civil and commercial easnvolving foreign elements, which
violates the doctrine of national sovereignty. dotf the presentation and existence of
this principle is egoism just like the motivatioheatension of the national jurisdiction.
Application of Forum Non Conveniens by seeking pusitive and avoiding the
negative, is to protect the interests of domestitigs more comprehensivéfyy

(2) Comment and Analysis of the Practical Effectiveess of Forum Non
Conveniens

In the theory of Balance, balance is just a resoat process, and justice and equality

shall be its tenet and objective. Though the balaconception of Forum Non

%8 The famous scholar Liu Tiezheng of Taiwan of CHiaa ever estimated that as the jurisdiction of

judgment has the trend of extension of executionyfd Non Conveniens may be deemed as the tool of a
court for balance of execution of jurisdiction teom conflicts of execution of jurisdiction. Moregy
conflicts of jurisdiction harmonized by Forum Noror@eniens is actually recessive conflict of
jurisdiction and the application of it may preveanflicts of international jurisdiction. Thereforténe
application of Forum Non Conveniens shall not follbe legal system, and the fact has shown thed the
are more and more countries in Civil Law Systemirtgaaiccepted or considering accepting Forum Non
Conveniens. In addition, the formulation of Coni@mton Civil and Commercial Jurisdiction and
Foreign Judgment (Draft) in 1999 will further steortthe distance between Forum Non Conveniens and
countries of Civil Law System.

%) seeking the positive refers to a country thas itiebest to enlarge the national litigation filigon to
wield the power and avert peril with precautiomiging the negative refers to a country that muighin
jurisdiction enlarged by it, refuse jurisdictiondan some cases which have no interests relationgifit

or damage its interests on the basis of Forum Nmvéhiens.
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Conveniens has spread abroad the nice wish of atedp@rmonization and help,
seeking after judicial justice among countriessntt satisfying in actual process of its
application.

(a) Abuse of Discretion in Freedom

Just as aforesaid, discretion in freedom is thengis$ characteristic of Forum Non
Conveniens. However, in the process of the apitaff Forum Non Conveniens, the
discretion in freedom is greatly extended. Juddedifierent countries always judge
equality, justice, impartiality and rationality atcordance with different interests that
they stand for. That is to say, no matter how mafgbrofessional ethics the judge has
and how rich of his legal knowledge is, he alwags oot help inclining to protect
interests of his own countf{?) On the contrary, this flexible discretion bringsoat
extreme pain and suffering to government and peaiplbe suffered country. What's
worse, ruling of lower court can not, unless therebvious abuse of discretion, be
overruled by the higher court, which provides nmespectable guarantee for judges to
perform discretion in freedom. Forum Non Convenwhgch should have shown the
spirit of international harmonization thereout eeasl into a powerful tool partially
protecting domestic interests in practices.

(b) Discrimination to Judicial Litigation

In accordance with the principle of internationaligial harmonization, in case facts
and procedures have the closest connections wigigfo countries, the court shall
respect jurisdiction of foreign countries as muslpassible; only when relevant facts
and procedures has the closest connections withestancourts, can the case be
determined to be under jurisdiction of domesticrcda the process of alteration of
Forum Non Conveniens from the criterion of Abusdafcedures to the criterion of
the Most Proper Court which complies with the spifiinternational harmonization,
the litigation status of foreign plaintiff also clyees obviously. In accordance with
criterion of Abuse of Procedures, the litigation cet be overruled until the defendant

testifies that the court chosen by the plaintifhipgs about ravelment and pressure to

29 Discretion in freedom shall, though in accordamdth Oxford Legal Dictionary, be made in

precondition of justice, equity, impatrtiality arationality, they themselves are nonobjective cotimeq

-131-



him. Nowadays, what the defendant did is just $tiffjethat it is more proper to bring
on litigation in another court. In accordance wiité criterion of the Most Proper Court,
in case the defendant answers the litigation briooiglby a foreign plaintiff in the court
abroad, as the court which has the most real abstasuial connections with the
litigation is usually the foreign court, the mosoer court is of course the foreign
court. The result is that the foreign plaintiff has way to bring on litigation in the
court of the defendant's country atZaH,

(c) The Appearance of the Counter-choice of Court

When Forum Non Conveniens alters from the criteabAbuse of Procedures to
the criterion of the Most Proper Court, it alsoates more convenient conditions for
the defendant from pleading of the court choserthbyplaintiff to choosing a court
more favorable to him, namely, the phenomena kieatlefendant counter chooses the
court comes forth. Under the criterion of the MBsbper Court, it is easy for the
defendant making up various reasons and factonsake the court believe that the
original court is not convenient and there is amothore proper court. It is unfair for
the plaintiff and also masses the legal orderaufumtry as well as damages the dignity
of laws?"?
(d) The counterwork of the Retaliatory Legislations
In Delgado Case occurred in Caribbean District, glentiffs from developing

countries including hundreds of Caribbean citizengight on litigation over Shell Oil

Chemical Company for the reason that their usehefpesticide DBCP leaded to

2™ paintiffs of Piper Case and Bhopal Case couldcoatinue the litigation in defendants’ countries,

which obviously deprived of the chance that forgigintiffs claimed compensation in the defendant’s
country, and the defendant could barbaricly esttapeesponsibility that he should bear.

212 For example, in the Bhopal Case, when it was triefimerica, the defendant tried his best to extol
judicial rules of India and enumerate all kindsezsons in order to persuade American court taaeer
the litigation brought on by the plaintiff in acdance with Forum Non Conveniens. As if the case was
tried in America, American court should apply soddbmestic laws, which would make the defendant bea
much more responsibilities than that in India; Wwhien the case was transferred to the Supreme Qfourt
India, the defendant barbaricly insulted the digrihd authority of the court. In this case, he had
obviously taken advantages of the criterion oMuwst Proper Court and chosen a court more favotable
him.
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personal injury, where the defendant put forwaedging against the jurisdiction of the
court which was accepted by the American courtrdibee, the decision of suspension
of the litigation on the basis of Forum Non Coneasi made the litigation of the
plaintiff can only be brought on in the local courhis case waked up developing
countries from rulings of rejection of jurisdictidsy American judges and started
considering how to cope with these developed cmsntind protect their national
people’s interests to the greatest extent. Lemslabdopting anti-Forum Non
Conveniens is an active answering result of caesof Africa and Latin America. The
said legislation of anti-Forum Non Conveniens meias once the plaintiff of this
country has chosen to bring on litigation in Amayigurisdiction of the plaintiff's
country shall be cancelled automatically, which esakmerican court find that it can
not refuse jurisdiction over it in respect that toert of the plaintiff’s country does not
accept it any mor&?

(3) The reorientation of Forum Non Conveniens

The principle of national interests is the chieh@ple of civil and commercial
litigation jurisdiction involving foreign element3he representations of Forum Non
Conveniens in practices is the natural outpourinidpe principle of national interests,
and it is the objective understanding of its pcattresult seeing applicable problems
from the aspect of national interests. But it wilkevitably damage a country’s
international image, if it only in accordance withtional jurisdictional rules, makes
choice of cases over which it has jurisdiction axtludes those having no

relationships with its national interests or unfaie to its national defendant, putting

23 |n fact, the Environment Committee of Latin Amarieas suggested all countries of Latin America

and Caribbean shall adopt this kind of legislatida.a powerful measure for developing countries to
confront bad effects of Forum Non Conveniens,dusthbe put sufficient emphasis of countries tlaaeh
adopted Forum Non Conveniens to avoid judicialilit@s and of countries that plan to accept Forum
Non Conveniens.
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the national interests of civil litigation invohgnforeign elements above equality and
justice. Therefore, on the basis of equality argtiga, it is Forum Non Conveniens
protecting national due interests that can be tinseuant orientation of it, which is the
instructional principle for us to reconstruct Fortlmn Conveniens. The reconstruction

of Forum Non Conveniens shall be started fromaheviing aspects:

Firstly, Forum Non Conveniens can only be quotedxagptional circumstances in
order to avoid abuse of Forum Non Conveniens. Tindtggum Non Conveniens has
effectiveness of restraint of conflicts of jurigho, the frequent and incontinent
application of Forum Non Conveniens may easily dortbout passive conflicts of
jurisdiction, and Forum Non Conveniens should hbaeen used to confront the
excessive jurisdiction. In case it is used in comdli that there is no excessive
jurisdiction, it may interfere the normal jurisdmtal basis and cause chaos to the field
of jurisdiction®”® For the parties, the application of Forum Non Gurens without
limitations makes the litigation universally lackpyediction and certainty, which may
damage the judicial enthusiasm of parties. In emidiprior to substantial litigation, the
party has been exhausted concerning the case dheuldder jurisdiction of which
court, which is another kind of litigation puzzler fthe partie’ Circumstances
forbidding application of Forum Non Conveniens rhaimclude cases concerning
agreed jurisdiction, exclusive jurisdiction, prdieq of special parties and defendant’s

appearance in the court. Circumstances limiting dpelication of Forum Non

2" From the acceptance degree to Forum Non ConveofeDisil Law System, countries of Civil Law

System sometimes may refuse the litigation withréiason that the connection between litigationtaed
place where the court is located is not sufficiémtcase Forum Non Conveniens is deemed as an
exceptional principle, it is suitable for domedégislation of countries of Civil Law System, which
favorable for Forum Non Conveniens to play its ramization role to the greatest extent and for the
merger of the two law systems.

2% Convention on Jurisdiction and Foreign Judgmentivil and Commercial Matters (Draft) in 1999
makes exceptional cases as the principle of re@igatisdiction, the title of article 22 of whidk the
exceptional cases of refusal of jurisdiction. Aeti®135 of Civil Code of Quebec also stipulateg tha
Forum Non Conveniens can only be applied to in gtiaeal circumstances. But in judicial practices of
Quebec, it has seriously deviated from its intentio be exceptional cases mainly due to the vague
understanding of the exception.

-134 -



Conveniens refer to circumstances that Forum Nomv&udens can be used, but it

needs to strictly examine and fully balance theraditive court.

Secondly, we should establish the strict applicallés and regulate the discretion in
freedom of judges. The excessive discretion ofgadg the initial reason that destroys
the good wish of Forum Non Conveniens. As the aolomtf Forum Non Conveniens
largely depends on the discretion of the courtthadubjective thoughts of judges play
an important role in determining whether to reptedjarisdiction or not, which makes
the power of judges be excessively enlarged ansuie to threaten the judicial
justice?™ Legislations of Forum Non Conveniens shall enswse only that the
litigation proceeds in the court which has the esbsonnections but also enumerate
some criterions of balance concerning the applicatif Forum Non Convenie&)
which regulates the discretion in freedom of judgesl ensures the necessary
flexibility of it as well as puts the realizatiof @guality and justice in priority. Except
for limitations on discretion in freedom of judgésere should be effective supervision
system for appeal which is favorable to formatidrpecedents and may gradually
develop into an unified applicable criterion thah durther regulate the discretion in
freedom of judge&’®

Thirdly, we should establish strict and scientifipplicable criterions. Only
comparatively strict applicable criterions of lawan really and properly limit the
discretion in freedom of judges and ensure thascean be tried normally. Though the
criterion of the Most Proper Court of Common Lawst8yn has retrieved plenty of

278 Just as comments on the principle of the closestartion in legal academia, opinions to the method

of application of Forum Non Conveniens are differérhas become a new field of legal academia that
how to establish a strict and flexible method efdpplication of Forum Non Conveniens.

2" Generally, the place where the court has the slastationship with the dispute is the domicile of
defendant, the place where goods or service isdaovn contracting cases and the place where the
infringing act is committed or the infringing restbok place. On the basis of the general balance
criterions, we also should set up the balanceriorite such as evidence, the place where the camteni
court of witness is located and where the interebtgovernment is greater. In accordance with the
principle of value hierarchy, factors that are hirde conciliatory including justice, convenierarel
interests of court will be staggered.

2 |n propositional clauses for amendment of the tiegjsprinciple of Forum Non Conveninens,
American scholars have put forward that the datisiothe examination of appeal of refusing litigrati
suspending litigation or continuing litigation mibst on the basis of reexamination, the aim of wisi¢ch
stop the trying court misusing its discretion iedom.
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material wealth for countries of Common Law Systémajso makes them gradually
lose the prestige and fame of equality and justacéhat many scholars of America
advocated that Forum Non Conveniens should benefbrin order to limit the
excessive discretion and get back to determinimg iticonvenience of defendant
through the criterion of Abuse of Proceduf&sAmong countries of Common Law
System, Australia is one of few countries not abaid) the criterion of Abuse of
Procedures. It established a strict examinaticerimn stipulating that a court, only
obviously improper, can be overruled with the reasbForum Non Conveniens, and
still reserved whether the defendant suffer an nopate litigation or affliction as a
criterion to judge whether the defendant is incoier or not. In accordance with the
judgment criterion of the obviously improper cowtjudge’s task is to analyze the
connection between litigation and local court astingate whether the local court is
obviously improper or not. As for parties, what deeirt did not only stops the plaintiff
choosing court in hostility but also restrains deéendant choosing the court reversely.
It is more predictable for both parti&S.

Lastly, the foreign plaintiff shall be entitled boing on litigation in domestic court.

21 For example, one of the analyzing criterions fstalelishment of new principle of Forum Non

Conveniens that is put forward by some peopleasithcase the litigation is brought on to botpegzzle

or oppress the claimer, the claimer may applyrfoomvenience, which is mainly for remedying protdem
due to the misuse of the principle of Forum Non@woiiens by the existing criterion of the Most Prope
Court in America. However, even the criterion & thisuse of procedures still can not revive theefain
Forum Non Conveniens effectively, for in internatiblitigation, the defendant is easy to prove that
trial in other country of his case will oppressother him. For example, if the defendant is netlsa a
national court, he may defend that the plaintidingl to oppress or bother him by a litigation iaraway
foreign country, and he know nothing about the Uagg, culture and procedural rules of that couHey.
may also defend that the court is inequitable @raper to try his case, which is easy to convihee t
judge that conditions of application of the cribarbf misuse of procedures are met.

280 convention on Jurisdiction and Foreign Judgmentivil and Commercial Matters (Draft) in 1999
basically admits the criterion of the Obviously hmper Court and stipulates that this court obvipiss!
not suitable for performance of jurisdiction, afichicourt of another country has jurisdiction aad i
obviously more suitable for the settlement of thepute, it may apply for suspending the litigation
accordance with one of the parties’ applicatione Bhpecial conference report of this convention also
emphasizes that the following three conditiongdfusal of jurisdiction under exceptional circumsies
must be met: (a) this court is obviously not suidior performance of jurisdiction; (b) the couft o
another country has jurisdiction; and (c) the cooentioned in (b) is more suitable for settlemeht o
disputes. The conditions mentioned above must alyzed separately that the court of another country
obvious proper does not inevitably mean that thistds obviously not proper. Anyway, in each céise,
judgment on whether the court is suitable or npedds on specific facts of the case.
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In international civil and commercial activitiebetnational treatment has been a basic
principle of international laws. It has been acedpby most countries that foreign
citizens shall be given equal litigation right asnestic citizens in home. The disguised
discrimination from modern Forum Non Convenienthtoforeign plaintiff is contrary
to not only the basic principle of equality of imational laws but also the equal spirit
contained by Forum Non Convenieéfi8 The judgment criterion of the Most Improper
Court adopted by Australia makes the foreign pfaiabhd domestic plaintiff at the
same status, which makes the foreign plaintiff afay disadvantageous status. It is
not enough to go back to the original intentiofrofum Non Conveniens and win the
trust of parties of all countries just through imy@ment of the principle. From the
creation and development of Forum Non Convenieres,c# find that Forum Non
Conveniens usually comes from excessive jurisdictand the expansion of Forum
Non Conveniens is almost synchronous as the dewelapof jurisdiction. Therefore,
only abolishing the immoderate jurisdiction and @mhting rational international
jurisdiction on the basis of essential connectiaih wases can conflicts in process of

application of Forum Non Conveniens be settled.

4.2.2.5 The Judicial Practice of Forum Non Convenies in China

(1) The Status of Application of Forum Non Convenies in China

As China has greatly affected by Civil Law Systemd gudges of china have not
much discretion in freedom due to strict jurisdictl rules, there are no legislative
regulations concerning Forum Non Conveniens. Batvery intense to discuss Forum
Non Conveniens in academia. For example, some ashdhink that relevant
legislatures in China shall establish Forum Nonv@arens, for the application of

Forum Non Conveniens is an effective method togaregonflicts of international civil

281 Article 22 (3) of Convention on Jurisdiction anor€ign Judgments in Civil and Commercial Matters
(Draft) in 1999 specifically forbids the discrimtimn to foreign plaintiffs. When deciding whether t
suspend litigation or not, the court shall not makg discrimination on parties due to their natitiea or
habitual residences.
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and commercial jurisdiction that not only accordéhwhe two convenient principles
concerning jurisdiction of Civil Procedure Law ohi@a but also shows international
harmonious spirft) Other scholars advocate that as China must puhasigon
national cooperation or international comity otllean national sovereignty, it is
necessary to establish Forum Non Coveniens. Moretive correct application of
Forum Non Conveniens may make judicial tasks oh&e courts simple avoiding
being involved into any litigations without any cations with Chin&® Of course,
there are some scholars thinking that it is ndablé for China to implement Forum
Non Conveniens at present, for jurisdictional rdé€hina are rational, the diathesis
of judicial personnel is not very high and there o many defects of Forum Non
Convenieng® The Academy of Private International Law of Chimas regulated
Forum Non Conveniens from discussfm.And amending suggestions of relevant
laws also refer to the introduction of Forum Nom@miens=®)

(2) The Judicial Cases concerning Forum Non Convegns in China

Though there is no specific legislation of ForumnNBonveniens in China, there
have been precedents of the application of thiscipte in judicial practice€” In

recent years, many cases concerning Forum Non @@mgeoccured in China. Many
courts have used this principle to judge cases.fdllmving two cases that trialed by

282
283

)See: Guo Shuli, the Application of Forum Non Cane®s in China, Legal Magazine, 1998 (1), P.22.
) See: Zhangmao, Forum Non Conveniens in the Irtenaé Civil Litigation, Development of Legal
System and Society, 1996 (5), P.62.

%4 see: Xu Weigong, the Application of Forum Non Gemiens in China, Forum on Political Science
and Law, Volume 21 (2), 164.

) Model Law of Private International Law of Chinaafied by the Academy of Private International
Law of China to Forum Non Coveniens makes the vigitlg stipulations: As for litigation under the
jurisdiction of a Chinese court stipulated by this;, the Chinese court may, if it thinks the actual
performance of its jurisdiction is extremely incenient and there is other court which is more
convenient for trial of the case, decide not tdquer its jurisdiction after application of the defant.

28 For example, article 436 of the suggestion maiptsfor amendment of Civil Procedure Law of
China stipulates that though the court that acddyetcase has jurisdiction over civil cases invigvi
foreign elements, it shall, in case it thinks that inconvenient or inequitable to perform juitdithin over
the case and there is other foreign court whichdee proper for trial of the case, overrule thgdtion
and inform the party to bring on litigation in am@a@onvenient court.

%0 For example, the case of confirmation of propeigiits by Zhao Bimei and the divorce case by
Dacang Daxiong of Japan and Zhu Huihua of ChireChinese court actually applied to Forum Non
Conveniens.
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Shandong Weihai Intermediate Court of China magceethe situation of the judicial
practice concerning Forum Non Conveniens. They baguiding sense to the future
practice in China.

(@) Export-Import Bank Of Korea V. Korean Taw Wan Co., Ltd.

This is a case involving a dispute over contractoah and guarantee, with the
Export-Import Bank Of Korea as the plaintiff, Koredaw Wan Co., Ltd. as the
defendant and Wendeng Taiyang Fine Workmanshignigisfackle Co., Ltd. as the
third party. On August 17, 2000, the Export-ImpBenk Of Korea filed this suit
against Korean Taw Wan Co.,Ltd. who borrowed 3.8@omdollars from the plaintiff
on August 25, 1995. Mr. Zheng Yuanmo, the legatesgntative of the defendant,
promised suretyship of joint and several liabifidy this loan. However, the defendant
failed to make timely return of principal and payrmeof interest, of which
$1,049,260.98 was the principal and $537,415.50rteeest. The plaintiff, for the
reason that the third party was established bydfendant and its stock was owned by
the defendant, asked the court to rule the defeémdanning the principal and paying
interest and its legal representative, Mr. Zhengnvino, bearing the joint and several
liability.

The court, after accepting the case and failingeiwed the litigation documents
through diplomatic courier, served them by annoomare. During legal term, the
defendant put forward jurisdiction demur, on theumd that as it had no domicile or
any representative office in the territory of Chitee court had no jurisdiction over the
case. But after examination, the court determinedoverrule the defendant’s
jurisdiction demur, considering that defendant Isaock ownership of Wendeng
Taiyang Fine Workmanship Fishing Tackle Co., Lttijoln showed that the defendant
had property available for attachment in the tayitof China. After receiving the
ruling, the defendant did not institute an app®@aior to the trial, the third party
informed the collegiate bench that Mr. Zheng Yuarimad been dead and submitted
notarized and authenticated death certificate,ngskor deferring the trial. Then,
plaintiff withdrew the action against Mr. Zheng Yuao. The trial was held on July 23,
2007 after service by announcement.
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In the course of trialing the case, some judge estgipat the court may apply the
principle of Forum Non Convenief® But the court finally performed its jurisdiction
over this case. The reasons that the court figaneds follows:

Firstly, after defendant put forward jurisdictiorendur, the court had ruled to
overrule it. The effective ruling showed that tloeit had expressed to parties that it
performed its jurisdiction over this case. On ttleeohand, as the court had abandoned
the application of the principle of Forum Non Cameas, it is obviously not
appropriate for the court to overrule the plaitgtiéiction for that reason.

Secondly, though this case involved dispute owam kmontract, it is not complicated
nor difficult for the court to affirm the fact amthoose the applicable laws for this case
after plaintiff withdrew the action against Mr. ZtgeYuanmo.

(b) Korean Haiyi Co.,Ltd. V. Korean Industry Co.,Ltd.

This is a case involving dispute over payment ajdgounder sales contract, with
Korean Haiyi Co.,Ltd. as the plaintiff, Korean Istiy Co.,Ltd. as the defendant and
Weihai Yacht Co.,Ltd. as the third party. KoreanyH&o.,Ltd. claimed that Korean
Industry Co.,Ltd. had been purchasing their chenm@erials and the due payment
had added up to more than 300 thousand dollarstifndefendant established Weihai
Yacht Co.,Ltd. which concluded long-term contraot processing with supplied
materials with the defendant. The defendant dyesttrusted the third party to process
all materials purchased from the plaintiff. Sinbe third party had a great deal of
materials and finished yacht, which should, agpthmtiff contended, be owned by the
defendant and be deemed as the defendant’s propesilable for attachment.
Therefore, the plaintiff brought on this actionitimg for defendant’s payment.

%) The reasons that the case involved may applyeaptimciple of Forum Non Conveniens are as

follows: (1) The case refers to dispute over loantre@t, which is beyond the exclusive jurisdictan
China; (ii ) As the places of signature amgffgrmance are Korea, that'’s to say, the factisfahse did
not occur in the territory of China and both partiid not choose the jurisdiction of China nor gpl
Chinese laws, only Korean laws can be applicabiisdaw. Therefore, it is rather difficult to aff the
fact and choose the applicable lawj ( ) The sulgéthe contract is Korean legal entity and natural
person, so this case did not refer to the intefeShinese citizen, legal entity or other orgamxatOnly

in process of execution could the execution ofkstahts of Korean legal entity in Chinese comphey
involved, where the shareholders are still Koread, it will not substantially affect the intereGhinese
legal entity; (v ) Defendant had put forward jurisdic demur; (v ) Korean court has jurisdiction over
this case and if so, it will be more convenient.
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Through examination, the court deemed that this czferred to a dispute over sales
contract. Both parties to the contract were Koreend the places of signature and
performance were Korea. In addition, both partiesndt choose the jurisdiction or
applicable law of China, so this case could onjyyaf Korean law, which inevitably
incurred difficulty to affirmation of the facts arapplicable laws. And though the
plaintiff asserted that the defendant had contahetlationship with the third party, it
failed to submit relevant proofs. Accordingly, tbeurt could not determine that the
case had any interested connections with the garty, and it did not involve the
interests of Chinese citizen, legal entity or othrganization, either. Considering all
factors mentioned above, the court decided nott¢ep the case in accordance with
the principle of Forum Non Conveniens.

(3) The Application Space for Forum Non Conveniens China

As for the size of application space for Forum NBmmveniens in China, it needs to
be further proved by combining the present judicidés and judicial practices of
China.

(&) The Need of Maritime Litigation Jurisdiction involving Foreign Elements

Generally speaking, the judicial rules of maritifitigation involving foreign
elements of China at present is rational, wheregémeeral basis of jurisdiction is the
domicile or habitual residence of the defendamt performance of jurisdiction usually
has substantial connections with cases which has becepted by international
convention$® However, there are also some irrational jurisoiietl basis in China. In
case of determining jurisdictional court througbsh irrational basis, there may be
much hidden trouble and actually, there have besmyroonflicts’®® The place where

%) gee stipulations concerning litigation jurisdintiovolving foreign elements in Brussels Convention

Lugano Convention and Convention on Jurisdictiod Bareign Judgments in Civil and Commercial
Matters (Draft) in 1999.

20 For example, article 243 concerning civil procesuof chapter 4 of Civil Procedure Law of China
stipulates that a lawsuit brought against a defendbo has no domicile in China concerning a cahtra
dispute or other disputes over property rights iatetests, if the contract is signed or performéttimv

the territory of China, or the object of the actisrwithin the territory of China, or the defendéuats
distrainable property within the territory of Chjra the defendant has its representative agerenycto

or business agent within the territory of Chinayrba under the jurisdiction of the court in thecpla
where the contract is signed or performed, or witleeeobject of the action is located, or where the
defendant's distrainable property is located, oere/the infringing act takes place, or where the
representative agency, branch or business agenaisd.
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the contract is signed and the place where theautiable property is located
concerning jurisdictional connecting factors in iCRrocedure Law of China are
forbidden to be jurisdictional basis due to theiationality by the Convention on
Jurisdiction and Foreign Judgments in Civil and @arcial Matters (Draft) in 1999.
To be jurisdictional basis, though the place whieeaepresentative agency is located is
not listed into blacklist, the business activitiésepresentative agency, branch or other
agents are also required to have direct connectiotis disputes. As for similar
jurisdictional basis, domestic legislations will @m them one by one. Meanwhile,
Forum Non Conveniens as a flexible coordinatiotesyss critical to settle conflicts of
maritime litigation jurisdiction involving foreigalement<>®

(b) The Great Potential of Application in Private Intersectional Law

As the regress of Hongkong and Macao, China bepghave different legal regions
with one country two systems including legal catdliunder different social rules and
different law systems, which adds many factors #rat hard to control to legal
conflicts among Chinese legal regions and stimsilgigties to choose a court. At
present, there is no unified harmonious methodjunsdiction conflicts of private
intersectional law in China, which makes partiesemeager to choose a court that
makes the judgment hard to predict and is the itapbreason causing civil judgments
hard to accept each other and be executed. Is@éidintageous to safeguard legal
interests of parties nor for communication amog@glleegions. From an actual aspect,

the possible and effective method to settle thblpm is to bring in Forum Non

299 At present, as for cases over which both Chinesetcand foreign courts have jurisdiction, in case

one party brings on litigation in a Chinese cound the other party in a foreign court, in accorganith
Provisions of the Supreme People’s Court on Sosue$sconcerning Application of Civil Procedure Law
of China, the Chinese court may accept it. Aftelgjuent, it will not be allowed if the foreign court
applies for or the party claims the Chinese cauaidmit and execute the judgment or order of tredgo
court, unless otherwise stipulated by internatiaoalventions that both parties acceded to or cdadlu
There is no doubt that the method of settlemenbnofiict of civil litigation jurisdiction involvingforeign
elements is disadvantageous to the acceptance xauodtien of the judgment and will affect the
Chinese-foreign relationship. However, the harmasmispirit of judicature shown by the Forum Non
Conveniens is advantageous not only to realizeetjz interests of parties but also to promotentb&ual
development of judicature of China and foreign ¢aes
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Convenien$®? Forum Non Conveniens has been broadly adopteddinidl practices
in Hongkong and also been recognized by courts atad. In case Forum Non
Conveniens is deemed as an important rule to decai@gime jurisdiction involving
foreign elements in legislations of mainland of r@@hiit will become a common
maritime jurisdictional rule of private intersecta laws of Chin&®®

(c) The Rational Thoughts of Transplanting Forum Na Conveniens

Although the application of Forum Non Conveniengmper circumstances has
been an obvious tendency, it should not be apptiechanically. The reason why it is
called transplant is in consideration of the adjoiity of the provider and donee in
new circumstances. Though there are many courdfi€dvil Law System such as
Holland, Japan have applied Forum Non Conveni¢ns,in countries of Common
Law System that the principle is broadly used. &fwee, when China applied Forum

Non Conveniens, it must be restricted by the jreadition of Civil Law System. As

29) Forum Non Conveniens of America is mainly apptizthe settlement of interstate jurisdiction, then

cases involving foreign elements, for the fundaalenterests different legal areas of a countryhwit
many legal areas is unanimous. It is disinclingafty country that disputes arising from jurisdictimay
influence commercial and civil communication offeliént areas of a country. Therefore, deciding a
jurisdictional court in accordance with the prineipf facilitating parties and equitability andioatlity
both considers the whole interests of the statdduamiamentally protects the interests of partresray
different legal areas, which can be understoochandpted by each legal area and patrties living.ther

299 Actually, when trying some cases involving HongikoBhina has successfully applied to Forum Non
Conveniens. For example, in July 2003, the mainamdt of China tried the case Guoye Law Firm V.
Xiamen Huayang Color Printing Company for dunniagnifer fees. In this case, Guoye Law Firm
brought on litigation in Xiamen Intermediate Codkiamen Huayang Color Printing Company put
forward objection to jurisdiction thinking thatshould apply to Hongkong laws and be under jutisafic

of the court of Hongkong. If the case was triedXigmen Intermediate Court, there would be great
inconvenience, so the company applied for trarisfethe case to the judicial department of Hongkong
As for the objection, Xiamen Intermediate Courtuigjiat that as the case was the dispute on legatserv
contract and the place of performance was Hongkdaggkong had jurisdiction over it. However, as the
registered place of the company is Xiamen, in amwe with laws and rules of China, Xiamen
Intermediate Court also had jurisdiction over it Wainland and Hongkong are separately in different
legal area and there is no agreement on accepitihgx@cuting the judgments of courts of them, seca
Xiamen Intermediate Court does not perform itsgiadlijurisdiction, the plaintiff inevitably can naie
relieved. So the court overruled the objectionhef tompany. Though the court confirmed mainland
jurisdiction over the case, the judgment was jusiccordance with Forum Non Conveniens and analyzed
the interests of jurisdiction of mainland and Hamgdx The analysis was comparatively objective and
rational. Therefore, the using value of Forum Nam¥&niens in private intersectional law of Chinallsh
be put enough emphasis.
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Forum Non Conveniens shows two-sides in theory @adtice, we shall not only
bring the active effect of the principle on thetleatent of conflicts of maritime
jurisdiction involving foreign elements into fulllgy, but also fully notice the
substantial inequality arising from the excessilaxilbility of the application in
Common Law System. In the author’s opinion, welgte} attention to the following
problems:

(1) The Principle and Standpoint

The adoption of Forum Non Conveniens is to balanglets of parties, assure
substantial justice and restrain the excessivensixte of jurisdiction. Therefore,
equality and justice is the start of introductidnttos principle. It can not just show
comity without consideration of national interest®ugh abnegation of all jurisdiction;
nor just accept what is advantageous to it anddamawhat is disadvantageous to it
through practicality.

(1i) The Application Criterion of Forum Non Conveniens

The impact of the application of Forum Non Convasie countries of Common
Law System is comparatively good. Especially in Aoz the principle is like a filter
that filters what is disadvantageous to nationar@sts and national citizens and keeps
what is useful to itself. However, in internatiorsdciety with interconnection, if
pursuit of interests is extreme, the result will leeersed. The reversed result of
application of Forum Non Conveniens shall be awbidéhen transplanting this
principle?®” Convention on Jurisdiction and Foreign JudgmentsCivil and
Commercial Matters (Draft) in 1999 has made preeisample for how to apply to

Forum Non Coveniens. The attitude responsible ricermational society and the

24 At present, though countries of Common Law Systeance the private interests of parties and

public interests represented by judicature thrahghapplication of Forum Non Conveniens, as for how
to balance these interests, they do not make &psigifulations. It should not be followed thattjpatting
emphasis on national public interests and natipeaple’s interests without consideration of private
interests of foreign plaintiffs, for in case ofiitwill suffer revenge from foreign countries dretbasis of
the principle of equity, which is disadvantageoasttie accommodation of international civil and
commercial relationships.
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principle of both foreign and domestic parties hguhe same status of Australia is
worth for China to use for reference.

(iii) The Discretion in Freedom of Judges

Discretion in freedom of judges in countries of @aom Law System is much larger
than that of China. It is a problem needed to leplgediscussed that how to give some
discretion in freedom to Chinese judges withoutdileg to the abuse of this
authorization. At present, we shuold try to doftlewing points:

Firstly, we should make specific stipulations oe #tope of the application of
Forum Non Convenierf€” The judging criterion of Forum Non Conveniens kshel
made specific through listing factors which neetiéspecially considered as many as
possible and stipulating some other factors adgant#s to economic and just trial for
giving some discretional rights to judges.

Secondly, we should improve the diathesis of juddés correct performance of
discretion in freedom greatly depends on the dihef judges. The comparatively
greater discretion in freedom owned by judges ah@on Law System is from the
tradition in addition to their high diathesis. Tlgbuthrough the judicial innovation,
China has gradually improve requirements of theahrdiathesis and business diathesis
of judges, it is a long way to improve the diateesid trial level of judges. Therefore,
it shall be a long-term task for China to discaaed cultivate excellent judges with the
distingue morality and excellent capacity.

Thirdly, we should strengthen the legal supervisioime another important reason
for abuse of Forum Non Conveniens is the lack péstsory system to discretion in

freedom of judge&® China should try to avoid adopting such methodwefk

%) For example, cases under the jurisdiction of th&e court by parties through agreement, cases

concerning exclusive jurisdiction, cases concereimploying contract initiated by the weak partgesa
concerning consumers’ rights and interests and adseloption, wardship and support shall be foidid
to apply to Forum Non Conveniens.

2 For example, in the case of Piper, the Supremet @bWmerica indicated that as for the decision
made the court concerning Forum Non Conveniermrifes did not agree with it, they might bring on
appeal. But only in case the judge obviously abbgediscretion, could the decision be revoked.
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supervisory strength. What's more, the legal sugery system of China must be
strengthened in circumstance that discretionasméed to develop and the diathesis of
judges remain to be improved.

(iv) Factors Considered When Applying to Forum Non Coweniens

To determine a proper court, besides stipulatidriSonvention on Jurisdiction and
Foreign Judgments in Civil and Commercial Mattddsaft) in 1999°°” the court
which has the jurisdiction of the case still netmigspecially consider the following
points:

Firstly, the considered factors that are listed mwainbe divided into important and
unimportant grades in accordance with listed otdgudicial practices, which factor is
important depends on each case, and there is ndaetor that can be deemed as the
decisive factor. Though the court may hesitateefusing jurisdiction due to some
factor, the court shall do so if other factors rieflusing jurisdiction can be concluded,
which shall be considered in the process of agpitaf Forum Non Conveniens.

Secondly, the consideration of convenience shalbdoad not only referring to
convenience on transportation but also includireg fimiliarity degree of parties to
laws and procedures that might be applied, theratafeling of languages and so on.

Thirdly, the consideration of any inconveniencsiag from the habitual residences
of both parties to them does not conflict with a&ation of the principle that both
parties shall not be discriminated due to theifonatities or residences, for when
considering factors of inconvenience, all releaators shall be balanced, for example,
the factor that the party resides in the countrenetthe court is located shall not be
used in disguised form to discriminate the pldintif

Forum Non Conveniens is an important legal rulestiggmg from Common Law
System. No matter the initial standard of Abus@micedures or the modern standard
of the Most Proper Place of Court, and no matterttaditional mode adopted by

2 Convention on Jurisdiction and Foreign Judgmentivil and Commercial Matters (Draft) in 1999

has stipulated on various relevant factors for iooation of a proper court including, i.e.: () any
inconvenience to both parties due to habitual eesid of them; (b) proofs including characteristind
places of documents and witness and procedurdstaihimg such proofs; (c) the applicable time limit
and (d) the probability of obtaining acceptance exetution of decision on substantial problems.
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Common Law System or the exclusive manner of Alistrihey are all effective
methods for restraining the continuing extensiojuogdiction basis and harmonizing
conflicts of international civil and commercialidétion jurisdiction. However, the
excessive flexibility of this principle makes itdmene an excuse for some countries to
escape from judicial liabilittes and seriously agges national interests of other
countries, which is contrary to the internatioméfcourse tenet of equality and mutual
benefit, respect of each other and common developm@ong countries and is
disadvantageous to its own long-term interestsrefbee, only through sticking to the
value notion of equality and justice, adopting campively strict and scientific
standard of application and properly limiting theessive discretion in freedom of
judges, can this principle really play its actiederand the misunderstanding of Civil
Law System to this principle be eliminated to miékieave active effect in a larger

scope.
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Chapter 5 Conclusions and Suggestions

5.1 Conclusions

As for maritime litigation procedures, almost albuatries will list several
connecting factors to enlarge the jurisdiction ladit domestic courts over maritime
disputes, which is presented as the addition ofmsoof maritime litigation
jurisdiction®®® To a certain extent, conflicts of jurisdiction @nchew situation added
difficulties of international harmonization to ntarie litigation jurisdiction.

In recent years, maritime litigation jurisdictioh@hina is gradually improved. The
promulgation and execution of the Special Maritifnecedure Law of China not only
provided guarantee in procedures for the execuafidhe Maritime Law of China and
changed the history of lack of maritime procedares!in a long term in China but also
optimized the prevailing structure of maritimegition jurisdiction of China. The
Special Maritime Procedure Law of China, which iecent from common civil
procedures where domestic jurisdiction and jurtsmicinvolving foreign elements
shall apply to different jurisdictional principlemsd in case there is no stipulations
concerning jurisdiction involving foreign elemenstipulations concerning domestic
jurisdiction shall applied analogically, dose neparately stipulate domestic and
foreign maritime litigation jurisdiction except f@ome clauses. In other words, the
principle of jurisdiction can be applied to domesind foreign maritime litigation
simultaneously without analogical application, whiset up a good basis for the
unification of rules concerning maritime litigatigurisdiction. However, we also see

that in maritime judicial practices of China, itdemmon to handle legal relationships

2% For example, United Nations Convention on Intéonal Multimodal Transport of Goods in 1980

stipulates that the litigation places of disputescerning multimodal transport contract shall be th
following courts according to the choice of thenmtiff: the court of the place where the principtce of
business of defendant is located, the court wheecontract is concluded, the court where goods is
accepted and delivered and other courts specipliiated by the contract. The result is that as
international conventions and laws of each cousiitiiorize jurisdiction to national courts over sagene
kind of maritime cases, common jurisdiction of maowyntries to one maritime case is formed.
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in accordance with legal criterions involving famreielements and that not involving

foreign elements. So does it to maritime litigafiarsdiction®*®

World Trade Organization (hereinafter referred26'\&TO”) has been making the
realization of global free trade as its task. Shigpas a kind of service trade, is also in
the scope of regulations of WTO. In accordance pitimises for entering into WTO,
China shall cancel limitations on international pgimg, assistant service and the
entrance and use of harbor equipments and $8%0ofctually, most international
conventions concerning maritime issues that Chioeeded to are stipulations
involving substantial contents. Problems concerpiragedures are mostly regulated
by domestic laws of contracting states, but sort@eriational conventions and bilateral
treaties concerning procedures also require cdimgacstates to have specific
procedural stipulations of maritime litigations.eraxecution of the Maritime Special
Procedure Law of China provides guarantee for pedoce of the obligations
stipulated by international conventions that Chacaeded to. On the other hand, in
accordance with requirements of WTO, the applinatb laws must carry out the
principle of consistency. The disunity of juristbetal principle will inevitably bring in
the random application of laws. However, as jutljciasdiction refers to the principle
of national sovereignty and the execution of jucisoh usually reflects the sovereignty
division of each country, each country, from thg@eas of national interests, is
unwilling to give up jurisdiction over civil and sonercial cases involving foreign

29 For example, there are stipulations in the Spe@fipulation on Maritime Litigation Jurisdiction

involving Foreign Elements made by the Supreme tCoiChina on determining that disputes of
property or personal injury and death to Chineteea by ship collision or average accidents dhall
under the jurisdiction of maritime courts of Chiauses of determining jurisdictional court aceugd

to nationalities of parties can not be applieddamestic jurisdiction of similar cases. To a cereaitent, it
formed discriminating treatment and the situatibiprotecting unilateral litigation interest of dostie
party, which does not fix to promises of China ol Trade Organization (hereinafter referred to as
“WTQO"). There is another example that in judiciahgtices of China, there are many precedents that
parties make limitations on jurisdiction by foreigourts through agreement and stipulations on dgree
jurisdiction without any connecting factors in SpéMaritime Procedure Law can be applied onihé t
jurisdiction of Chinese maritime courts is stipetht

3 After China entering into WTO, there will be mathyanges such as the article 4 of Maritime Law of
China that ships with foreign nationality are nidveed to have shipping business and towage among
Chinese harbors will be abolished, the chapterMaoftime Law of China will apply to transports bga
among Chinese harbors, limitations on foreign shippany entering into Chinese shipping market shall
be cancelled, shipping business of China will repiecial type and so on.
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elements. Therefore, international conflicts of ilciand commercial litigation
jurisdiction are obvious. Problems concerning nmaétlitigation jurisdiction closely

related to the settlement of disputes upon intenmaittrade even may not be obviated.

China has acceded to WT8) Though litigation jurisdiction belongs to the
procedural problem and is not directly regulated\blO, as the determination of civil
and commercial litigation jurisdiction usually rela to the quotation and application of
applicable laws, the effect of rules of WTO to memstates usually indirectly reflect
on problems of international jurisdiction. Althoughe unified complexion of
international maritime laws still does not com@ibéing and international conventions
concerning maritime litigation jurisdiction are gnb few, maritime litigation
jurisdiction involves international economic andde disputes much more and more
ahead than general civil and commercial jurisdictidhus, rules of WTO seem to
influence it more broadly and more directly, whiditings forward creative
requirements to maritime litigation jurisdiction o€hina. Consequently, to
accommodate needs under new situations to marjuiieature by international
society, in accordance with requirements of WTOIn&lshould keep consistent in
improving maritime litigation jurisdiction.

5.2 Suggestion

The unification of maritime litigation jurisdictiors not completely consistent in
format. At time determining maritime litigation jsdiction involving foreign elements,
problems of jurisdictional conflicts must and carlydbe settled by domestic courts
through the application of procedural conflict sulef the place where the court is
located®®® Thus, the unification of maritime litigation judistion means that the
maritime court of a country, before deciding toegtcsuch disputes, applies the same
rule of jurisdictional conflict which applies to méer states equally to the same kind
of maritime disputes in order to determine whetherdomestic court has jurisdiction
over such kind of disputes. Meanwhile, we should wge jurisdictional principles
consistent with international conventions and custoconcerning international
maritime litigation jurisdiction. To unify the isss concerning maritime litigation

301,
302

) China became a member of WTO in 2001 throughmontis endeavors.

) Since the examination right of jurisdiction belsrip courts of each country, the requirement of
application of the same conflict rules of jurisdintnot only violates the principle of national saeignty

but also is objectively impossible.
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jurisdiction, China should make efforts from théédaing aspects:

5.2.1 Carrying out Special and Centralized Jurisditon over Maritime Litigation

From judicial practices of major member states afQWit is common to execute
special jurisdiction over cases related to intéonat trade. As maritime cases involves
high specialty, the execution of special jurisdictis convenient for the special court to
adopt special maritime procedural rules and coewenior reaching comparative
consistency in application of laW%) To optimize the jurisdiction over cases and make
full use of efficiency of trial, China should fuehstrengthen the special jurisdiction of
maritime litigation. In the author’s opinion, theaprovements of establishments of
maritime jurisdictional organization should be fréma following aspects:

(1) China Should Strengthen the Special Function dflaritime Courts

Maritime cases, compared with the general civil @odnmercial cases, have
characteristics of specialty and obvious involvenoéforeign elements. As the further
development of transport by ship and ocean exptwitethe general courts are hard to
accommodate to the situation and requirementdabfaf maritime cases. | order to
play the trying function of courts better and pebtegal interests of parties of maritime
litigation, China, as a country whose marine ang-bhilding are rapidly developing,
should strengthen the special function of maritmerts.

(2) China Should Straighten out Grade Jurisdictionof Maritime Litigation

China has set up ten maritime courts in coastialscithe building specification of
which is equal to intermediate courts, withoutltlsic courts. Maritime courts directly
have jurisdiction as courts of first instance overritime commercial cases, maritime
administrative cases, maritime executive casesases concerning special procedures
of maritime issues. The corresponding appellatetisah maritime courts is the higher
courts without setting up special maritime countnofor the appeal. Appeal cases of
maritime shall be tried by relevant business coartr of the higher court. The fact that
the situation of special jurisdiction over maritiro@ses can not be shown in appeal

39 It shows the specialty of maritime litigation thaaritime disputes are usually tried by special

commercial courts in Britain, America and Francd aa on. The Special Maritime Procedure Law of
China ensures the special jurisdiction of maritooerts in legislation. The execution of specialitimae
jurisdiction not only can avoid the tendency oftpation of interests of national or local parties &lso is
helpful in preventing the possibility of wrong ajpption of conflict rules and elimination of the
contradiction or error of application of laws, whis advantageous to ensure the quality of thee tria
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violates the special requirement of maritime trfed. continuous increase of maritime
cases, some people suggest that China set up lspeciame higher court. In the
author’s opinion, the assumption even measureseaang that are feasible and
necessary. Whereas the circumstances at presentanweet up special maritime
courtroom in higher court to handle maritime caeédfirst instance which are
complicated and with obvious involvement of foregjeaments and high specialty and
cases of maritime appeal, which may help straigbtgmgrade jurisdiction of maritime
cases lengthways.

(3) China Should Set up the Courtroom for Maritime Cases involving Foreign
Elements in Each Maritime Court

As China is strong in shipping, maritime casesionanusly increase. If all maritime
cases with different subject matters and difficate tried in maritime courts of the
same level, it is hard to show emphasis and tymoals and especially to do the
concentrative summing-up of maritime trial experes) Compared with the regional
setup system of grade jurisdiction, advantagespetial jurisdiction of maritime
litigation are covered to a certain extent. Thus,slvould set up courtrooms specially
trying maritime cases involving foreign elementsd amiformly applying to the
international conventions and customs and rule§VefD, which may ensure and
promote the quality and international effect cflffi

5.2.2 Respect Agreed Jurisdiction of Parties to Marme Litigation

Agreed jurisdiction of maritime litigation is a r@@ting determination to the
method of settlement of disputes reflecting paraesonomy*® Respecting agreed
jurisdiction of parties to maritime litigation sHduput emphasis on the following

%% The other important objective to execute conctrand special jurisdiction of maritime case®is t

establish a comparatively concentrated judicialesysof maritime and keep the principle of maritime
litigation jurisdiction stable, that's to say, keye basic principle of application of jurisdict@mules to
disputes of the same type consistent in order dbzesthe unification of maritime judicature to the
greatest extent.

%) Generally speaking, domestic laws of many cowniaied international conventions recognize the
effectiveness of agreements of jurisdiction tha specifically concluded and comply with format
conditions, for choices of methods of disputedesatint by parties are inevitably set up on theshafsi
the confirmed interests of applicable laws which tansted by the chosen court or can be applied in
accordance with procedural laws of the chosen cdte confirmation of the jurisdictional court, &
certain extent, determines the applicable laws|ewdlisputes of violation of agreement or refusal of
jurisdiction not only causes inscrutability to gafictional court but also disunity of applicatioh o
applicable laws, which is contrary to the requirete®f judicial unification of rules of WTO.
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points:

Firstly, we should full respect of the choice oftjgs. As for settlement methods and
jurisdictional courts of the disputes involvingdamn elements, it is optional for parties
to maritime litigation. In case a party has the deer on the arbitration brought on by
agreement, the court shall initially determine #ffectiveness of the arbitrational
agreement. In case parties choose a foreign aouiridl by agreement, as long as the
stipulation does not violate provisions concerremglusive jurisdiction of China, we
should respect both parties’ will and admit suateed jurisdiction. In case both parties
choose a Chinese court for trial, if the agreemaolates provisions concerning
exclusive jurisdiction of China, it should not beedhed invalid facilely but be
transferred to other court or go through appoiptasdiction.

Secondly, the respect of agreed jurisdiction ofiggto maritime litigation must be
on the basis of the respect of national sovereigiitgre’s no doubt that even countries
formidable in shipping of WTO will not deviate fromational sovereignty. Many
countries have no specific stipulations on theceéffeness of the special agreed
jurisdiction of jurisdiction clauses of bill of lamy and do not hold attitude of absolute
admit or repudiation. After the occurrence of nirawét disputes, the effectiveness that
both parties choose a court of a country trustetthémy through agreement is analyzed
in accordance with specific casé®. On the precondition that the jurisdiction
agreement and jurisdictional clauses of bill ofirgddo not violate the principle of
national sovereignty, China should admit their atifeness and fully respect the

parties’ autonomy.

5.2.3 Trying to Realize the Unification of MaritimeLitigation Jurisdiction through
Establishment of Rules and Regulations

Rules of WTO is the international convention withbegal meaning. It is the
obligation of the member states to handle matteeccordance with rules of WTO.

%) For example, the cases of Sky Reefer, RanborgitZa America and the case of Eltheria of Britain

have made different confirmations to agreed jurtsmti and jurisdiction clauses of bill of lading.
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China is the member state of WTO. We must compti yurisdictional clauses of
maritime litigation in procedural international e@mtions that we acceded to. As for
substantial international conventions, China muystlyato them directly or after
transferring them into domestic laws through theaathgeous status and introduction
of procedural regulations of the place where thetds located” In process of the
unification of maritime litigation jurisdiction, Qe may make efforts from the
following two aspects:

(1) Making Sure of the Consistency of Domestic anéoreign-related Principle
of Maritime Litigation Jurisdiction

The unification of jurisdiction should change thieiation that foreign-related and
domestic legal relationships of litigation are $gied separately and not make special
provisions on foreign-related maritime litigatiourigdiction specially. The scope of
maritime litigation jurisdiction shall apply to d@stic and foreign natural persons and
legal entities. Therefore, China should make jicigh principles equally apply to any
party and change the situation that legal criterme not consisterft) When applying
to international conventions concerning maritimeydtion jurisdiction, we should
make foreign-related and domestic legal relatiggssbqual, and break the limitation of
foreign-related elements and conformably applyh ihternational conventions that

were concluded or acceded to.

37 Take a dispute of damage of goods under the attenal carriage of goods by sea as example, if the

plaintiff brings on litigation in the maritime cduwwvhere the discharging harbor is located of cquatrit

will apply to conflict rules of maritime litigatiojurisdiction of this country A; if the plaintiffings on
litigation in the maritime court where the porti@dding harbor is located of country B, the cobflides

of maritime litigation jurisdiction of country B Wibe applied. The former applies to act of caeiad
goods by sea of country A, and the later shallyafgpacts of carriage of goods by sea of countri B.
almost impossible that they are the same. In cafedountries are treaty countries of Hamburg Rules
they will first apply to stipulations of this comt#gn concerning carriage of goods by sea. Itesiiighest
level of reaching international unification of apption of laws which is advantageous to equalbtqut
rights and obligations of both parties.

% For example, at present, recognizing cases im@lforeign elements only from the aspect of the
nationality of the party, China just deems maritidigputes arising among foreign-invested enterprise
and solely foreign-owned enterprises with the dtaraf Chinese legal entities and domestic engsepr
as domestic disputes. Therefore, it is not alloteedite jurisdictional rules of international comtiens.
Foreign parties of such foreign-invested enterprésel solely foreign-owned enterprises, with tlaoa
that the domestic jurisdictional procedures are praiper or the citing of jurisdictional rules of
international conventions is not allowed, may lkeitiate procedures of settlement of disputed/ai.
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(2) Eliminating Domestic Laws and Regulations Coniitting with International
Conventions or Customs, and Obtaining InternationalUnification of Maritime
Litigation Jurisdiction

In the aspect of unification of maritime litigatiojrisdiction, China should
continuously improving legal rules of maritimedgtion jurisdiction and try to keep
consistent with international conventions and custérom the following aspects:

(@) China should put emphasis on the principle ofrite defendant’s domicile and
comparatively ignore the decisive effect of nationy to jurisdiction.

(b) The plaintiff may choose the defendant's prin@al place of business,
contracting place, port of loading, discharging por or any other place designated
by the contract as the litigation place of the disgtes concerning the carriage of
goods by sea.

() China should Affirm the effectiveness of agreedjurisdiction and
jurisdictional clauses of bill of lading to different extent, but limit conditions of the
representative format of agreed jurisdiction and juisdictional clauses of bill of
lading.

(d) The Parties may discretionally choose the courbf place where the
infringing act is committed or where the infringing result takes place as
jurisdictional court. For example, jurisdiction over cases of ship collision is
usually determined from the place of collision, theglace where the wrongdoing
ship is arrested or the place where the guarantes provided.

(e) China should establish the principle of jurisdition of arrest of ship, but not
exclude the priority of agreed jurisdiction or arbitrational jurisdiction.

(f) In maritime litigation, China should bring in F orum Non Coveniens and try

to eliminate conflicts of international maritime litigation jurisdiction.
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Appendices

Appendix 1 Civil Procedure Law
of the People's Republic of China, 1991
(related chapters only)

Part one General Provisions
Chapter Il Jurisdiction
Section 1 Jurisdiction by Level
Article 18 The basic people's courts shall havisgiction as courts of first instance
over civil cases, unless otherwise stipulatedigltaw.
Article 19 The intermediate people's courts shallehjurisdiction as courts of first
instance over the following civil cases:
(1) major cases involving foreign interests;
(2) cases that have major impact on the area timeiejurisdiction; and
(3) cases under the jurisdiction of the intermedgeople’'s courts as determined by
the Supreme People's Court.
Article 20 The higher people's courts shall havisgiiction as courts of first instance
over civil cases that have major impact on thesaweder their jurisdiction.
Article 21 The Supreme People's Court shall haxiedigtion as the court of first
instance over the following civil cases:
(1) cases that have major impact on the whole cguartd
(2) cases that the Supreme People's Court deshmuid try.
Section 2 Territorial Jurisdiction
Article 22 A civil lawsuit brought against a citizehall be under the jurisdiction of
the people's court in the place where the defert@nhis domicile; if the defendant's
domicile is different from his habitual residendke lawsuit shall be under the
jurisdiction of the people's court in the placénisfhabitual residence.

A civil lawsuit brought by a serviceman against iglian shall be under the
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jurisdiction of the people's court in the place e defendant has his domicile.

A civil lawsuit brought against a legal person ay ather organization shall be
under the jurisdiction of the people's court in figce where the defendant has its
domicile.

Where the domiciles or habitual residences of sédefendants in the same lawsuit
are in the areas under the jurisdiction of two arenpeople's courts, all of those
people's courts shall have jurisdiction over theslat.

Article 23 The civil lawsuits described below shadl under the jurisdiction of the
people's court in the place where the plaintiff liasdlomicile; if the plaintiff's domicile
is different from his habitual residence, the latvsiiall be under the jurisdiction of the
people's court in the place of the plaintiff's Ihaddiresidence.

The relevant lawsuits are:

(1) those brought by civilians against servicemen;

(2) those concerning the status of persons nafingsivithin the territory of the
People's Republic of China;

(3) those concerning the status of persons whosesabouts have been unknown or
who have been declared as missing;

(4) those against persons who are undergoing et through labour; and

(5) those against persons who are undergoing iomprisnt.

Article 24 A lawsuit initiated for a contract digpushall be under the jurisdiction of
the people's court in the place where the defendasithis domicile or where the
contract is performed.

Article 25 The parties to a contract may chooseuilin agreement stipulated in the
written contract the people's court in the placenetithe defendant has his domicile,
where the contract is performed, where the contsasigned, where the plaintiff has
his domicile or where the object of the actionosated to have jurisdiction over the
case, provided that the provisions of this Law mdigg jurisdiction by level and
exclusive jurisdiction shall not be violated.

Article 26 A lawsuit initiated for an insurance ¢@tt dispute shall be under the
jurisdiction of the people's court in the place wehine defendant has his domicile or
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where the insured object is located.

Article 27 A lawsuit initiated for a bill disputdnall be under the jurisdiction of the
people's court in the place where the bill is paidwhere the defendant has his
domicile.

Article 28 A lawsuit initiated for a dispute ovemilway, highway, water, or air
transport or through transport contract shall béeurthe jurisdiction of the people's
court in the place where the transport startechde@ or where the defendant has his
domicile.

Article 29 A lawsuit initiated for an infringing fishall be under the jurisdiction of
the people's court in the place where the infriggatt took place or where the
defendant has his domicile.

Article 30 A lawsuit concerning claims for damagesised by a railway, highway,
water or aviation accident shall be under the gigimn of the people's court in the
place where the accident took place or where theheeor ship first arrived after the
accident or where the aircratt first landed atteraccident, or where the dependent has
his domicile.

Article 31 A lawsuit initiated for damages causgdabship collision or any other
maritime accident shall be under the jurisdictidntree people's court in the place
where the collision took place or where the cahsship first docked after the accident
or where the ship at fault was detained, or wheelefendant has his domicile.

Article 32 A lawsuit initiated for maritime salvaghall be under the jurisdiction of
the people's court in the place where the salvagk place or where the salvaged
vessel first docked after the disaster.

Article 33 A lawsuit initiated for general averagjell be under the jurisdiction of the
people's court in the place where the ship firekdd after the general average took
place or the adjustment thereof was conducted erenthe voyage ended.

Article 34 The following cases shall be under thelesive jurisdiction of the
people's courts herein specified:

(1) A lawsuit initiated for real estate shall bedanthe jurisdiction of the people's
court in the place where the estate is located,;
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(2) A lawsuit concerning harbour operations shallumder the jurisdiction of the
people's court in the place where the harboucetéal; and

(3) A lawsuit concerning an inheritance shall bdasrthe jurisdiction of the people's
court in the place where the decedent had his demipon his death, or where the
principal part of his estate is located.

Article 35 When two or more people's courts havesgliction over a lawsuit, the
plaintiff may bring his lawsuit in one of these pkxs courts; if the plaintiff brings the
lawsuit in two or more people's courts that hawsgiction over the lawsuit, it shall be
handled by the people's courts that first filesctee.

Section 3 Referral and Designation of Jurisdiction

Article 36 If a people's court discovers that aeciaihas accepted is not under its
jurisdiction, it shall refer the case to the petpt®urt that does have jurisdiction over
the case. The people's court to which a case leasrbterred shall accept the case, and
if it considers that, according to relevant regofe, the case referred is not under its
jurisdiction, it shall report to a superior peopledurt for the designation of jurisdiction
and shall not independently refer it again to asgtieople’s court.

Article 37 If a people's court which has jurisdetiover a case is unable to exercise
the jurisdiction for special reasons, a superiapfes court shall designate another
court to exercise the jurisdiction.

In the event of a jurisdictional dispute betweenous people's courts, it shall be
resolved by the disputing parties through consaoitaif the dispute cannot be resolved
through consultation, it shall be reported to apfee court superior to both disputing
parties for the designation of jurisdiction.

Article 38 Should any party hold an objection te fhrisdiction of a case after its
acceptance by a people's court, the party shaé the objection during the term for
filing the bill of defence. The people's court $h@atamine such objection. If the
objection is tenable, the people's court shall rotidat the case be transferred to the
people's court that does have jurisdiction ovectse; if the objection is untenable, the
people's court shall order to turn it down.

Article 39 People's courts at higher levels shallehthe authority to try civil cases
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over which people's courts at lower levels havisgigtion as courts of first instance;
they may also transfer civil cases over which ttlegmselves have jurisdiction as
courts of first instance to people's courts at ldexels for trial.

If a people's court at a lower level deems it resmgsfor a civil case of first instance
under its jurisdiction to be tried by a people'srtat a higher level, it may request such
a people's court to try the case.

Part four Special Stipulations for Civil Proceduresnvolving Foreign Interests
Chapter XXIV General Principles

Article 237The provisions of this Part shall be lagle to any civil lawsuit
involving foreign interests within the territory thfe People's Republic of China. Where
it is not covered by the provisions of this Patheo relevant provisions of this Law
shall apply.

Article 238 If an international treaty concluded @acceded to by the People's
Republic of China contains provisions differingrirahose found in this Law, the
provisions of the international treaty shall appiyiess the provisions are the ones on

which China has announced reservations.

Chapter XXV Jurisdiction

Article 243 A lawsuit brought against a defendaftowhas no domicile in the
People's Republic of China concerning a contrasputié or other disputes over
property rights and interests, if the contracigeed or performed within the territory
of the People's Republic of China, or the objedhefaction is within the territory of
the People's Republic of China, or the defendasitdigirainable property within the
territory of the People's Republic of China, or tlefendant has its representative
agency, branch or business agent within the tgrrtbthe People's Republic of China,
may be under the jurisdiction of the people's couthe place where the contract is
signed or performed, or where the object of théomcis located, or where the
defendant's distrainable property is located, cgresthe infringing act takes place, or
where the representative agency, branch or busagess is located.
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Article 244 Parties to a dispute over a contraebliing foreign interests or over
property rights and interests involving foreigrenaists may, through written agreement,
choose the people's court in the place which haslamonnections with the dispute as
the jurisdictional court. If a people's court of tReople's Republic of China is chosen
as the jurisdictional court, the stipulations omisgiction by level and exclusive
jurisdiction in this Law shall not be contravened.

Article 245 If the defendant in a civil lawsuit miving foreign interests raises no
objection to the jurisdiction of a people's cotggponds to the prosecution and replies
to his defence, he shall be deemed to have adniltidthis people's court has
jurisdiction over the case.

Article 246 Lawsuits initiated for disputes arisiingm the performance of contracts
for Chinese-foreign equity joint ventures, or Clsexdoreign contractual joint ventures,
or Chinese-foreign cooperative exploration and ldgwveent of the natural resources in
the People's Republic of China shall be underuhsdiction of the people's courts of
the People's Republic of China.
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Appendix 2 The Chinese
Special Maritime Procedure Law, 1999
(related chapters only)

Chapter | General Provisions

Article 1 This Law is formulated for the purposésraintaining the litigation rights,
ensuring the ascertaining of facts by the peomlelsts, distinguishing right from
wrong, applying the law correctly, trying maritiroa@ses promptly.

Article 2 Whoever engages in maritime litigatiorthin the territory of the People's
Republic of China shall apply the Civil ProceduranlLof the People's Republic of
China and this Law. Where otherwise provided fothy Law, such provisions shall
prevail.

Article 3 If an international treaty concluded oceded to by the People's Republic
of China contains provisions that differ from p@ns of the Civil Procedure Law of
the People's Republic of China and this Law in @espf foreign-related maritime
procedures, the provisions of the internationaltyrehall apply, except those on which
China has made reservations.

Article 4 The maritime court shall entertain thedaits filed in respect of a maritime
tortious dispute, maritime contract dispute anekotharitime disputes brought by the
parties as provided for by laws.

Article 5 In dealing with maritime litigation, thaaritime courts, the high people's
courts where such courts are located and the Sepraople's Court shall apply the
provisions of this Law.

Chapter Il Jurisdiction
Article 6 Maritime territorial jurisdiction shalldbconducted in accordance with the
relevant provisions of the Civil Procedure Lawta People's Republic of China.
The maritime territorial jurisdiction below shat lsonducted in accordance with the
following provisions:

(1) A lawsuit brought on maritime tortious may beaddition to the provisions of
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Articles 19 to 31 of the Civil Procedure Law of tReople's Republic of China, under
jurisdiction of the maritime court of the placeitsfport of registry;

(2) A lawsuit brought on maritime transportatiomizact may be, in addition to the
provisions of Articles 82 of the Civil Procedurenaf the People's Republic of China,
under jurisdiction of the maritime court of theqaaof its port of re-transportation;

(3) A lawsuit brought on maritime charter partieaynbe under jurisdiction of the
maritime court of the place of its port of shipidety, port of ship return, port of ship
registry, port where the defendant has its domicile

(4) A lawsuit brought on a maritime protection amdemity contract may be under
jurisdiction of the maritime court of the place win¢he object of the action is located,
the place where the accident occurred or the plaege the defendant has its domicile;

(5) A lawsuit brought on a maritime contract of éoyment of crew may be under
jurisdiction of the maritime court of the place whé¢he plaintiff has its domicile, the
place where the contract is signed, the placeeopdnt where the crew is abroad or the
port where the crew leaves the ship or the placrenime defendant has its domicile;

(6) A lawsuit brought on a maritime guaranty may useler jurisdiction of the
maritime court of the place where the property gaged is located or the place where
the defendant has its domicile; a lawsuit broughé ghip mortgage may also be under
jurisdiction of the maritime court in the placerefistry port;

(7) a lawsuit brought on ownership, procession, @& maritime liens of a ship,
may be under jurisdiction of the maritime courttad place where the ship is located,
the place of ship registry or the place where #ferdlant has its domicile.

Article 7 The following maritime litigation shallebunder the exclusive jurisdiction
of the maritime courts specified in this Article:

(1) A lawsuit brought on a dispute over harbourraipens shall be under the
jurisdiction of the maritime court of the place whéhe harbour is located;

(2) A lawsuit brought on a dispute over polluticanmthge for a ship's discharge,
omission or dumping of oil or other harmful substs) or maritime production,
operations, ship scrapping, repairing operatioradl §le under the jurisdiction of the
maritime court of the place where oil pollution oged, where injury result occurred

-171 -



or where preventive measures were taken;

(3) A lawsuit brought on a dispute over a perforoganf a maritime exploration and
development contract within the territory of theple's Republic of China and the sea
areas under its jurisdiction shall be under thisgiction of the maritime court of the
place where the contract is performed.

Article 8 Where the parties to a maritime dispute #@reign nationals, stateless
persons, foreign enterprises or organizationstamg@drties, through written agreement,
choose the maritime court of the People's RepuabliChina to exercise jurisdiction,
even if the place which has practical connectioith the dispute is not within the
territory of the People's Republic of China, theitimae court of the People's Republic
of China shall also have jurisdiction over the disp

Article 9 An application for determining a maritirpeoperty as ownerless shall be
filed by the parties with the maritime court of fplace where the property is located;
an application for declaring a person as dead @@enharitime accident shall be filed
with the maritime court of the place where the cetapt organ responsible for
handling with the accident or the maritime coudtthccepts the relevant maritime
cases.

Article 10 In the event of a jurisdictional dispuietween a maritime court and a
people's court, it shall be resolved by the disigugarties through consultation; if the
dispute cannot be so resolved, it shall be repaddteir common superior people's
court for the designation of jurisdiction.

Article 11 When the parties apply for enforcemenharitime arbitral award, apply
for recognition and enforcement of a judgement item order of a foreign court and
foreign maritime arbitral award, an applicationlsba filed with the maritime court of
the place where the property subjected to execuatiarf the place where the person
subjected to execution has its domicile. In cas@aharitime court in the place where
the property subjected to execution or in the plabere the person subjected to
execution has its domicile, an application shalfilee with the intermediate people's
court of the place where the property subjectegkaution or of the place where the
person subjected to execution has its domicile.
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Chapter Il Maritime Claims Preservation
Section 1 General Principles

Article 12 Maritime claims mean maritime courtscaaling to applications of
maritime claimants, take compulsory preservatioasuges against property of persons
against whom the claims are brought up in ordenture the realization of such rights.

Article 13 An application for maritime claims byetlparties shall, before bring a
lawsuit, be filed with the maritime court of theapeé where the property subjected to
preservation.

Article 14 Maritime claims shall not be bound bpgedure jurisdiction agreements
or arbitration agreements relating to the saidtingiclaims between the parties.

Article 19 Where the relevant maritime dispute entato litigation or arbitration
procedure after execution of the maritime presemwathe party may bring an action
relating to the maritime claim to the maritime d¢owhich has taken maritime claim
preservation or other maritime courts having juciszh over it, with the exception of
signing of a litigation jurisdiction agreement ar arbitration agreement between the

parties.

Chapter IV Maritime Injunction

Article 51 A maritime injunction means any of cortgauy measures by which a
maritime court, on application by a maritime clamarders an act or omission by the
party who opposes the claim, in order to proteetldwful rights and interests of the
maritime claimant against any infringement.

Article 52 An interested party applying for a miami injunction before bringing a
law suit shall refer to the maritime court at tHacp where the maritime dispute
occurred.

Article 53 A maritime injunction shall not be restred by a jurisdiction agreement
or an arbitration agreement relating to the maetotaim as agreed upon between the
parties.

Article 61 If no litigation or arbitration procedes start for relevant maritime
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disputes after the execution of the maritime inflang the parties may bring a law suit
for this maritime claim to the maritime court makithe maritime injunction or the
other maritime court having jurisdiction, excepattia jurisdiction agreement or an
arbitration agreement has been concluded betwegqatties.
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Appendix 3 The International Convention for the Unfication
of Certain Rules Relating to the Arrest of Sea-gom Ships, 1952
(related articles only)

Article 1 In this Convention the following wordsathhave the meanings hereby
assigned to them:

(1) "Maritime Claim" means a claim arising out oicor more of the following:

(a) damage caused by any ship either in collisiatteerwise;

(b) loss of life or personal injury caused by ahiyp r occurring in connexion with
the operation of any ship;

(c) salvage;

(d) agreement relating to the use or hire of ang shether by charterparty or
otherwise;

(e) agreement relating to the carriage of good®ynship whether by charterparty or
otherwise;

(f) loss of or damage to goods including baggageechin any ship;

(9) general average;

(h) bottomry;

(i) towage;

(J) pilotage;

(k) goods or materials wherever supplied to a faniper operation or maintenance;

(1) construction, repair or equipment of any shidack charges and dues;

(m) wages of Masters, Officers, or crew;

(n) Master's disbursements, including disbursentaatie by shippers, charterers or
agent on behalf of a ship or her owner;

(o) disputes as to the title to or ownership of simp;

(p) disputes between co-owners of any ship as ¢oadtlvnership, possession,
employment, or earnings of that ship;

(g) the mortgage or hypothecation of any ship.

(2) "Arrest” means the detention of a ship by jiadliprocess to secure a maritime
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claim, but does not include the seizure of a shigxecution or satisfaction of a
judgment.

(3) "Person" includes individuals, partnerships badies corpo-rate, Governments,
their Departments, and Public Authorities.

(4) "Claimant" means a person who alleges thatrdima claim exists in his favour.

Article 2 A ship flying the flag of one of the Coatting States may be arrested in
the jurisdiction of any of the Contracting Statesdaspect of any maritime claim, but in
respect of no other claim; but nothing in this Gamtion shall be deemed to extend or
restrict any right or powers vested in any govemshe@r their departments, public
authorities, or dock or habour authorities undegirtlexisting domestic laws or
regulations to arrest, detain or otherwise preveatsailing of vessels within their
jurisdiction.

Article 3

(1) Subject to the provisions of para.(4) of thiscke and of article 10, a claimant
may arrest either the particular ship in respeaviaith the maritime claim arose, or
any other ship which is owned by the person whq @atathe time when the maritime
claim arose, the owner of the particular ship, éwegh the ship arrested be ready to
sail; but no ship, other than the particular shipespect of which the claim arose, may
be arrested in respect of any of the maritime damumerated in article 1, (0), (p) or
(.

(2) Ships shall be deemed to be in the same owpengten all the shares therein
are owned by the same person or persons.

(3) A ship shall not be arrested, nor shall baibther security be given more than
once in any one or more of the jurisdictions of ahthe Contracting States in respect
of the same maritime claim by the same claimard; dra ship has been arrested in
any of such jurisdictions, or bail or other seguhias been given in such jurisdiction
either to release the ship or to avoid a threatamex$t, any subsequent arrest of the
ship or of any ship in the same ownership by tineesalaimant for the maritime claim
shall be set aside, and the ship released by tlet Go other appropriate judicial
authority of that State, unless the claimant cdisfgahe Court or other appropriate
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judicial authority that the bail or other secutiitgd been finally released before the
subsequent arrest or that there is other good éaus®intaining that arrest.

(4) When in the case of a charter by demise ofi@ tste charterer and not the
registered owner is liable in respect of a maritidem relating to that ship, the
claimant may arrest such ship or any other shifhenownership of the charterer by
demise, subject to the provisions of this Conventiut no other ship in the ownership
of the registered owner shall be liable to arnesespect of such maritime claim. The
provisions of this paragraph shall apply to anyedaswhich a person other than the
registered owner of a ship is liable in respee wfaritime claim relating to that ship.

Article 4 A ship may only be arrested under thehauity of a Court or of the
appropriate judicial authority of the contractirtgt® in which the arrest is made.

Article 5 The Court or other appropriate judiciatt@ority within whose jurisdiction
the ship has been arrested shall permit the retfatbe ship upon sufficient bail or
other security being furnished, save in cases inolwdaship has been arrested in respect
of any of the maritime claims enumerated in artigléo ) and (p). In such cases the
Court or other appropriate judicial authority maymit the person in possession of the
ship to continue trading the ship, upon such pefsonshing sufficient bail or other
security, or may otherwise deal with the operatibthe ship during the period of the
arrest. In default of agreement between the paate® the sufficiency of the bail or
other security, the Court or other appropriate gatliauthority shall determine the
nature and amount thereof. The request to relbasship against such security shall
not be construed as an acknowledgment of lialalitgs a waiver of the benefit of the
legal limitations of liability of the owner of trghip.

Article 6 All questions whether in any case thensémt is liable in damages for the
arrest of a ship or for the costs of the bail dreotsecurity furnished to release or
prevent the arrest of a ship, shall be determireiihd law of the Contracting State in
whose jurisdiction the arrest was made or appbed f

The rules of procedure relating to the arrestsifip, to the application for obtaining
the authority referred to in Article 4, and to @iatters of procedure which the arrest

may entail, shall be governed by the law of thetfaating State in which the arrest
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was made or applied for.

Article 7

(1) The Courts of the country in which the arreaswnade shall have jurisdiction to
determine the case upon its merits if the domkestiof the country in which the arrest
is made gives jurisdiction to such Courts, or in @fithe following cases namely:

(a) if the claimant has his habitual residence rorcjpal place of business in the
country in which the arrest was made;

(b) if the claim arose in the country in which Hreest was made;

(c) if the claim concerns the voyage of the shignduwhich the arrest was made;

(d) if the claim arose out of a collision or inatimstances covered by article 13 of
the International Convention for the unificationagftain rules of law with respect to
collisions between vessels, signed at Brussel8ah&eptember 1910;

(e) if the claim is for salvage;

(f) if the claim is upon a mortgage or hypothegavd the ship arrested.

(2) If the Court within whose jurisdiction the shigs arrested has not jurisdiction to
decide upon the merits, the bail or other secgitgn in accordance with article 5 to
procure the release of the ship shall specifigaibvide that it is given as security for
the satisfaction of any judgment which may evehtua¢ pronounced by a Court
having jurisdiction so to decide; and the Courbtber appropriate judicial authority of
the country in which the claimant shall bring aticec before a Court having such
jurisdiction.

(3) If the parties have agreed to submit the desputhe jurisdiction of a particular
Court other than that within whose jurisdiction #meest was made or to arbitration, the
Court or other appropriate judicial authority withivhose jurisdiction the arrest was
made may fix the time within which the claimantlshang proceedings.

(4) If, in any of the cases mentioned in the twecpding paragraphs, the action or
proceeding is not brought within the time so fixéte defendant may apply for the
release of the ship or of the bail or other segurit

(5) This article shall not apply in cases covergdhe provisions of the revised
Rhine Navigation Convention of 17 October 1868.
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Artilce 8

(1) The provisions of this Convention shall apgyany vessel flying the flag of a
Contracting State in the jurisdiction of any Codiireg State.

(2) A ship flying the flag of a non-Contracting ®tamay be arrested in the
jurisdiction of any Contracting State in respect asfy of the maritime claims
enumerated in article 1 or of any other claim faick the law of the Contracting State
permits arrest.

(3) Nevertheless any Contracting State shall béezhtvholly or partly to exclude
from the benefits of this convention any governnwdra non-Contracting State or any
person who has not, at the time of the arreshabstual residence or principal place of
business in one of the Contracting States.

(4) Nothing in this Convention shall modify or afféhe rules of law in force in the
respective Contracting States relating to the taofegny ship within the jurisdiction of
the State of her flag by a person who has his trliésidence or principal place of
business in that State.

(5) When a maritime claim is asserted by a thirdypather than the original
claimant, whether by subrogation, assignment aretlise, such third party shall, for
the purpose of this Convention, be deemed to Hazesame habitual residence or
principal place of business as the original claiman

Article 9 Nothing in this Convention shall be const as creating a right of action,
which, apart from the provisions of this Conventiarould not arise under the law
applied by the Court which was seized of the cageas creating any maritime liens
which do not exist under such law or under the @atign on maritime mortgages and
liens, if the latter is applicable.

Article 10 The High Contracting Parties may at timee of signature, deposit or
ratification or accession, reserve:

(a) the right not to apply this Convention to tikest of a ship for any of the claims
enumerated in paragraphs (o ) and (p) of articleufLfo apply their domestic laws to
such claims;

(b) the right not to apply the first paragraph wicke 3 to the arrest of a ship within
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their jurisdiction for claims set out in articlgodragraph (q).

Article 11 The High Contracting Parties underta@estibmit to arbitration any
disputes between States arising out of the inteqgya or application of this
Convention, but this shall be without prejudicethe obligations of those High
Contracting Parties who have agreed to submit thgautes to the International Court
of Justice.

Article 12 This Convention shall be open for sigmatby the States represented at
the Ninth Diplomatic Conference on Maritime Law.€eTprotocol of signature shall be
drawn up through the good offices of the Belgianistry of Foreign Affairs.

Article 13 This Convention shall be ratified ane thstruments of ratification shall
be deposited with the Belgian Ministry of Foreigiifads which shall notify all
signatory and acceding States of the deposit ofady instruments.

Article 14

(@) This Convention shall come into force betwéentivo States which first ratify it,
six months after the date of the depasit of thersgmstrument of ratification.

(b) This Convention shall come into force in resm#ceach signatory State which
ratifies it after the deposit of the second instahof ratification six months after the
date of the deposit of the instrument of ratifatof that State.

Article 15 Any State not represented at the Nintipldnatic Conference on
Maritime Law may accede to this Convention.

The accession of any State shall be notified toBblkgian Ministry of Foreign
Affairs which shall inform through diplomatic chasis all signatory and acceding
States of such notification.

The Convention shall come into force in respedhefacceding State six months
after the date of the receipt of such notificatiom not before the Convention has come
into force in accordance with the provisions oidet14(a).

Article 16 Any High Contracting Party may three rgeafter coming into force of
this Convention in respect of such High Contraciagty or at any time thereafter
request that a conference be convened in orderomsider amendments to the
Convention.
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Any High Contracting Party proposing to avail itsal this right shall notify the
Belgian Government which shall convene the conterevithin six months thereafter.

Article 17 Any High Contracting Party shall haveethight to denounce this
Convention at any time after the coming into fotlsereof in respect of such High
Contracting Party. This denunciation shall takeatfbne year after the date on which
notification thereof has been received by the Belgsovernment which shall inform
through diplomatic channels all the other High @axting Parties of such notification.

Article 18

(a) Any High Contracting Party may at the timetsfratification of or accession to
this Convention or at any time thereafter declgrevbtten notification to the Belgian
Ministry of Foreign Affairs that the Convention #extend to any of the territories for
whose international relations it is responsiblee Tonvention shall six months after
the date of the receipt of such notification by Bedgian Ministry of Foreign Affairs
extend to the territories named therein, but nfirbahe date of the coming into force
of the Convention in respect of such High Contrackarty.

(b) A High Contracting Party which has made a datilan under paragraph (a ) of
this Article extending the Convention to any temgtfor whose international relations
it is responsible may at any time thereafter dedigrnotification given to the Belgian
Ministry of Foreign Affairs that the Convention #h@ease to extend to such territory
and the Convention shall one year after the recéighe notification by the Belgian
Ministry of Foreign Affairs cease to extend thereto

() The Belgian Ministry of Foreign Affairs shalhform through diplomatic
channels all signatory and acceding States of atification received by it under this
Article.

Done in Brussels, on May 10, 1952, in the Frenah Emglish languages, the two
texts being equally authentic.
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Appendix 4 The International Convention
on Arrest of Ships, 1999

Atrticle 1 Definitions For the purposes of this Cention:

1. “Maritime Claim” means a claim arising out ofeoor more of the following:

(a) loss or damage caused by the operation ohthe s

(b) loss of life or personal injury occurring, whet on land or on water, in direct
connection with the operation of the ship;

(c) salvage operations or any salvage agreemattding, if applicable, special
compensation relating to salvage operations inertspf a ship which by itself or its
cargo threatened damage to the environment;

(d) damage or threat of damage caused by the e tenvironment, coastline or
related interests; measures taken to prevent, nazgjnor remove such damage;
compensation for such damage; costs of reasonadsumes of reinstatement of the
environment actually undertaken or to be undertaless incurred or likely to be
incurred by third parties in connection with suemége; and damage, costs, or loss of
a similar nature to those identified in this sulageaph (d);

(e) costs or expenses relating to the raising, vaimoecovery, destruction or the
rendering harmless of a ship which is sunk, wreckdnded or abandoned, including
anything that is or has been on board such shigpcasts or expenses relating to the
preservation of an abandoned ship and maintendiitseceew;

(H any agreement relating to the use or hire ef ship, whether contained in a
charter party or otherwise;

(g) any agreement relating to the carriage of gaogsmssengers on board the ship,
whether contained in a charter party or otherwise;

(h) loss of or damage to or in connection with gofdcluding luggage) carried on
board the ship;

() general average;

(j) towage;

(k) pilotage;
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() goods, materials, provisions, bunkers, equignfecluding containers) supplied
or services rendered to the ship for its operatimanagement, preservation or
maintenance;

(m) construction, reconstruction, repair, convertin equipping of the ship;

(n) port, canal, dock, harbour and other waterwssdnd charges;

(o) wages and other sums due to the master, ofifte@®ther members of the ship's
complement in respect of their employment on thg, ghcluding costs of repatriation
and social insurance contributions payable on tehalf;

(p) disbursements incurred on behalf of the shis@mwners;

(q) insurance premiums (including mutual insuracalts) in respect of the ship,
payable by or on behalf of the shipowner or dermhseterer;

(r) any commissions, brokerages or agency feesbfmmyarespect of the ship by or
on behalf of the shipowner or demise charterer;

(s) any dispute as to ownership or possessiorectip;

(t) any dispute between co-owners of the ship daee@mployment or earnings of
the ship;

(u) a mortgage or a hypotheque or a charge ofime sature on the ship;

(v) any dispute arising out of a contract for thke ®f the ship.

2. “Arrest” means any detention or restriction emoval of a ship by order of a
Court to secure a maritime claim, but does notigieithe seizure of a ship in execution
or satisfaction of a judgment or other enforceaisdgument.

3. “Person” means any individual or partnershipaoy public or private body,
whether corporate or not, including a State oraintg constituent subdivisions.

4. “Claimant” means any person asserting a maritiiaien.

5. “Court” means any competent judicial authority &Gtate.

Article 2 Powers of arrest

1. A ship may be arrested or released from arrdgtumder the authority of a Court
of the State Party in which the arrest is effected.

2. A ship may only be arrested in respect of atimaiclaim but in respect of no
other claim.
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3. A ship may be arrested for the purpose of olbigisecurity notwithstanding that,
by virtue of a jurisdiction clause or arbitratiotause in any relevant contract, or
otherwise, the maritime claim in respect of whitle tarrest is effected is to be
adjudicated in a State other than the State whereatrest is effected, or is to be
arbitrated, or is to be adjudicated subject tdaheof another State.

4. Subject to the provisions of this Conventior, phocedure relating to the arrest of
a ship or its release shall be governed by theofatlie State in which the arrest was
effected or applied for.

Article 3 Exercise of right of arrest

1. Arrest is permissible of any ship in respecivbich a maritime claim is asserted

(@) the person who owned the ship at the time whemmaritime claim arose is
liable for the claim and is owner of the ship whiemarrest is effected; or

(b) the demise charterer of the ship at the timenathe maritime claim arose is
liable for the claim and is demise charterer or emof the ship when the arrest is
effected; or

(c) the claim is based upon a mortgage or a hypathér a charge of the same
nature on the ship; or

(d) the claim relates to the ownership or possessdithe ship; or

(e) the claim is against the owner, demise chayteranager or operator of the ship
and is secured by a maritime lien which is graoiedrises under the law of the State
where the arrest is applied for.

2. Arrest is also permissible of any other shislaips which, when the arrest is
effected, is or are owned by the person who iddifdyr the maritime claim and who
was, when the claim arose:

(@) owner of the ship in respect of which the rragtclaim arose; or

(b) demise charterer, time charterer or voyageetsrof that ship.

This provision does not apply to claims in respécwnership or possession of a ship.

3. Notwithstanding the provisions of paragraphad 20of this Article, the arrest of a

ship which is not owned by the person liable far ¢kaim shall be permissible only if,
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under the law of the State where the arrest iseapfidr, a judgment in respect of that
claim can be enforced against that ship by judaridbrced sale of that ship.

Article 4 Release from arrest

1. A ship which has been arrested shall be relesked sufficient security has been
provided in a satisfactory form, save in cases Imclva ship has been arrested in
respect of any of the maritime claims enumeratetiicle 1, paragraphs 1(s) and (t).
In such cases, the Court may permit the persomssgssion of the ship to continue
trading the ship, upon such person providing safiicsecurity, or may otherwise deal
with the operation of the ship during the periothef arrest.

2. In the absence of agreement between the pastitessthe sufficiency and form of
the security, the Court shall determine its natun@ the amount thereof, not exceeding
the value of the arrested ship.

3. Any request for the ship to be released upounribgbeing provided shall not be
construed as an acknowledgment of liability nca asiver of any defence or any right
to limit liability.

4. If a ship has been arrested in a non-party Stateis not released although
security in respect of that ship has been provid@dState Party in respect of the same
claim, that security shall be ordered to be relbase application to the Court in the
State Party.

5. If in a non-party State the ship is releasechigatisfactory security in respect of
that ship being provided, any security provided iitate Party in respect of the same
claim shall be ordered to be released to the extentthe total amount of security
provided in the two States exceeds:

(a) the claim for which the ship has been arrested,

(b) the value of the ship,

whichever is the lower. Such release shall, howevet be ordered unless the
security provided in the non-party State will aijube available to the claimant and
will be freely transferable.

6. Where, pursuant to paragraph 1 of this Artisegurity has been provided, the

person providing such security may at any timeyafgpthe Court to have that security
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reduced, modified, or cancelled.

Article 5 Right of rearrest and multiple arrest

1. Where in any State a ship has already beenetrasd released or security in
respect of that ship has already been providegdars a maritime claim, that ship shall
not thereafter be rearrested or arrested in resptat same maritime claim unless:

(@) the nature or amount of the security in respéthat ship already provided in
respect of the same claim is inadequate, on condiliat the aggregate amount of
security may not exceed the value of the ship; or

(b) the person who has already provided the sgdantot, or is unlikely to be, able
to fulfil some or all of that person's obligations;

(c) the ship arrested or the security previousbyioied was released either:

() upon the application or with the consent of th@mant acting on reasonable
grounds, or

(i) because the claimant could not by taking reabte steps prevent the release.

2. Any other ship which would otherwise be subjedcarrest in respect of the same
maritime claim shall not be arrested unless:

(a) the nature or amount of the security alreadyiged in respect of the same claim
is inadequate; or

(b) the provisions of paragraph 1(b) or (c) of iticle are applicable.

3. “Release” for the purpose of this Article shmadt include any unlawful release or
escape from arrest.

Atrticle 6 Protection of owners and demise charsepéarrested ships

1. The Court may as a condition of the arrest shig, or of permitting an arrest
already effected to be maintained, impose upoolé&wmant who seeks to arrest or who
has procured the arrest of the ship the obligatigomovide security of a kind and for an
amount, and upon such terms, as may be determyngghioCourt for any loss which
may be incurred by the defendant as a result oattest, and for which the claimant
may be found liable, including but not restrictedstich loss or damage as may be
incurred by that defendant in consequence of:

(a) the arrest having been wrongful or unjustified;
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(b) excessive security having been demanded andlptb

2. The Courts of the State in which an arrest kas leffected shall have jurisdiction
to determine the extent of the liability, if anytlee claimant for loss or damage caused
by the arrest of a ship, including but not restdcto such loss or damage as may be
caused in consequence of:

(a) the arrest having been wrongful or unjustifead,

(b) excessive security having been demanded anatlptb

3. The liability, if any, of the claimant in accartte with paragraph 2 of this Article
shall be determined by application of the law ef 8tate where the arrest was effected.

4. If a Court in another State or an arbitral tni#ius to determine the merits of the
case in accordance with the provisions of Articléhen proceedings relating to the
liability of the claimant in accordance with paiaggin 2 of this Article may be stayed
pending that decision.

5. Where pursuant to paragraph 1 of this Articleusty has been provided, the
person providing such security may at any timeyafapthe Court to have that security
reduced, modified or cancelled.

Article 7 Jurisdiction on the merits of the case

1. The Courts of the State in which an arrest bas leffected or security provided to
obtain the release of the ship shall have jurigsticto determine the case upon its
merits, unless the parties validly agree or halidlyagreed to submit the dispute to a
Court of another State which accepts jurisdictowrip arbitration.

2. Notwithstanding the provisions of paragraph 1hef Article, the Courts of t he
State in which an arrest has been effected, origeptovided to obtain the release of
the ship, may refuse to exercise that jurisdictibrere that refusal is permitted by the
law of that State and a Court of another Statepasgarisdiction.

3. In cases where a Court of the State where astdras been effected or security
provided to obtain the release of the ship:

(a) does not have jurisdiction to determine the cg®n its merits; or

(b) has refused to exercise jurisdiction in acaocdawith the provisions of

paragraph 2 of this Article, such Court may, andrupgequest shall, order a period of
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time within which the claimant shall bring proceeg$ before a competent Court or
arbitral tribunal.

4. If proceedings are not brought within the perwddime ordered in accordance
with paragraph 3 of this Article then the ship sted or the security provided shall,
upon request, be ordered to be released.

5. If proceedings are brought within the periodimie ordered in accordance with
paragraph 3 of this Article, or if proceedings lbefa competent Court or arbitral
tribunal in another State are brought in the aleseficsuch order, any final decision
resulting therefrom shall be recognized and givigcewith respect to the arrested
ship or to the security provided in order to obttEmelease, on condition that:

(a) the defendant has been given reasonable naftiseich proceedings and a
reasonable opportunity to present the case fatdfence; and

(b) such recognition is not against public policsd(e public).

6. Nothing contained in the provisions of paragrah this Article shall restrict any
further effect given to a foreign judgment or addiaward under the law of the State
where the arrest of the ship was effected or dgquuavided to obtain its release.

Article 8 Application

1. This Convention shall apply to any ship wittie jurisdiction of any State Party,
whether or not that ship is flying the flag of atStParty.

2. This Convention shall not apply to any warsiayal auxiliary or other ships
owned or operated by a State and used, for the lh@may, only on government
non-commercial service.

3. This Convention does not affect any rights avgrs vested in any Government or
its departments, or in any public authority, oamy dock or harbour authority, under
any international convention or under any domdsiic or regulation, to detain or
otherwise prevent from sailing any ship within thesisdiction.

4. This Convention shall not affect the power of &tate or Court to make orders
affecting the totality of a debtor's assets.

5. Nothing in this Convention shall affect the agilon of international
conventions providing for limitation of liabilityyr domestic law giving effect thereto,
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in the State where an arrest is effected.

6. Nothing in this Convention shall modify or affélee rules of law in force in the
States Parties relating to the arrest of any shysipally within the jurisdiction of the
State of its flag procured by a person whose halbiesidence or principal place of
business is in that State, or by any other perdum hvas acquired a claim from such
person by subrogation, assignment or otherwise.

Article 9 Non-creation of maritime liens

Nothing in this Convention shall be construed astang a maritime lien.

Article 10 Reservations

1. Any State may, at the time of signature, ratifan, acceptance, approval, or
accession, or at any time thereafter, reserveigheto exclude the application of this
Convention to any or all of the following:

(a) ships which are not seagoing;

(b) ships not flying the flag of a State Party;

(c) claims under Article 1, paragraph 1(s).

2. A State may, when it is also a State Party ¢pexified treaty on navigation on
inland waterways, declare when signing, ratifymcgepting, approving or acceding to
this Convention, that rules on jurisdiction, reatign and execution of court decisions
provided for in such treaties shall prevail over thles contained in Article 7 of this
Convention.

Article 11 Depositary

This Convention shall be deposited with the SegréBeneral of the United
Nations.

Article 12 Signature, ratification, acceptance,rapal and accession

1. This Convention shall be open for signature iy State at the Headquarters of
the United Nations, New York, from 1 September 18931 August 2000 and shall
thereafter remain open for accession.

2. States may express their consent to be boutidsb@onvention by:

(a) signature without reservation as to ratifiaatecceptance or approval; or

(b) signature subject to ratification, acceptancapproval, followed by ratification,
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acceptance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accessiail be effected by the deposit of
an instrument to that effect with the depositary.

Article 13 States with more than one system of law

1. If a State has two or more territorial unitsaihich different systems of law are
applicable in relation to matters dealt with insti@onvention, it may at the time of
signature, ratification, acceptance, approval ees&ion declare that this Convention
shall extend to all its territorial units or onty éne or more of them and may modify
this declaration by submitting another declarasibany time.

2. Any such declaration shall be notified to thpatgtary and shall state expressly
the territorial units to which the Convention apgli

3. In relation to a State Party which has two orevgystems of law with regard to
arrest of ships applicable in different territowuatits, references in this Convention to
the Court of a State and the law of a State skakfpectively construed as referring to
the Court of the relevant territorial unit withihat State and the law of the relevant
territorial unit of that State.

Article 14 Entry into force

1. This Convention shall enter into force six marfibilowing the date on which 10
States have expressed their consent to be bounhd by

2. For a State which expresses its consent to tmedbloy this Convention after the
conditions for entry into force thereof have beegt,rsuch consent shall take effect
three months after the date of expression of soickent.

Article 15 Revision and amendment

1. A conference of States Parties for the purpdseevasing or amending this
Convention shall be convened by the Secretary-G@eoéthe United Nations at the
request of one third of the States Parties.

2. Any consent to be bound by this Convention, esged after the date of entry into
force of an amendment to this Convention, shatldemed to apply to the Convention,
as amended.
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Article 16 Denunciation

1. This Convention may be denounced by any Statg 8aany time after the date
on which this Convention enters into force for tGtgte.

2. Denunciation shall be effected by deposit ofrstrument of denunciation with
the depositary.

3. A denunciation shall take effect one year, athslonger period as may be
specified in the instrument of denunciation, aftee receipt of the instrument of
denunciation by the depositary.

Article 17 Languages

This Convention is established in a single originahe Arabic, Chinese, English,
French, Russian and Spanish languages, each iegt égually authentic. Done at
Geneva this twelfth day of March, one thousand himedred and ninety-nine.

In witness whereof the undersigned being duly aiz#bd by their respective
Governments for that purpose have signed this Cuiove
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Appendix 5 Convention on Jurisdiction and Foreign
Judgments in Civil and Commercial Matters(Draft) in 1999
(related articles only)

Chapter | Scope of the convention

Article 1 Substantive scope

1. The Convention applies to civil and commerciatters. It shall not extend in
particular to revenue, customs or administrativéera

2. The Convention does not apply to:

(a) the status and legal capacity of natural psgson

(b) maintenance obligations;

(c) matrimonial property regimes and other righmts abligations arising out of
marriage or similar relationships;

(d) wills and succession;

(e) insolvency, composition or analogous proceexling

(f) social security;

(9) arbitration and proceedings related thereto;

(h) admiralty or maritime matters.

3. A dispute is not excluded from the scope ofGbavention by the mere fact that a
government, a governmental agency or any otheopersting for the State is a party
thereto.

4. Nothing in this Convention affects the privilegend immunities of sovereign
States or of entities of sovereign States, ortefmational organisations.

Article 2 Territorial scope

1. The provisions of Chapter Il shall apply in toeirts of a Contracting State unless
all the parties are habitually resident in thateStlowever, even if all the parties are
habitually resident in that State:

(@) Article 4 shall apply if they have agreed tlaatourt or courts of another
Contracting State have jurisdiction to determirgedispute;

(b) Article 12, regarding exclusive jurisdictiomadl apply;

-192 -



(c) Articles 21 and 22 shall apply where the cauréquired to determine whether to
decline jurisdiction or suspend its proceedingshengrounds that the dispute ought to
be determined in the courts of another Contra&iage.

2. The provisions of Chapter Il apply to the reutign and enforcement in a
Contracting State of a judgment rendered in an@@betracting State.

Chapter Il Jurisdiction

Article 3 Defendant's forum

1. Subject to the provisions of the Conventionefendant may be sued in the courts
of the State where that defendant is habitualigees.

2. For the purposes of the Convention, an entifyeoson other than a natural person
shall be considered to be habitually residenterState:

(@) where it has its statutory seat,

(b) under whose law it was incorporated or formed,

(c) where it has its central administration, or

(d) where it has its principal place of business.

Article 4 Choice of court

1. If the parties have agreed that a court or safra Contracting State shall have
jurisdiction to settle any dispute which has arisermay arise in connection with a
particular legal relationship, that court or theserts shall have jurisdiction, and that
jurisdiction shall be exclusive unless the partiese agreed otherwise. Where an
agreement having exclusive effect designates & cowourts of a non-Contracting
State, courts in Contracting States shall declimsdiction or suspend proceedings
unless the court or courts chosen have themsebatine jurisdiction.

2. An agreement within the meaning of paragraphall e valid as to form, if it
was entered into or confirmed:

(@) in writing;

(b) by any other means of communication which renafgormation accessible
S0 as to be usable for subsequent reference;

(c) in accordance with a usage which is reguldiseoved by the parties;
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(d) in accordance with a usage of which the panti® or ought to have been aware
and which is regularly observed by parties to @at$r of the same nature in the
particular trade or commerce concerned.

3. Agreements conferring jurisdiction and similiauses in trust instruments shall
be without effect if they conflict with the prowsis of Article 7, 8 or 12.

Article 5 Appearance by the defendant

1. Subject to Article 12, a court has jurisdictibthe defendant proceeds on the
merits without contesting jurisdiction.

2. The defendant has the right to contest jurisdiato later than at the time of the
first defence on the merits.

Article 6 Contracts

A plaintiff may bring an action in contract in tbeurts of a State in which:

(@) in matters relating to the supply of goods,gbeds were supplied in whole or in
part;

(b) in matters relating to the provision of sergicthe services were provided in
whole or in part;

(c) in matters relating both to the supply of goadsl the provision of services,
performance of the principal obligation took platahole or in part.

Atrticle 7 Contracts concluded by consumers

1. A plaintiff who concluded a contract for a pusponhich is outside its trade or
profession, hereafter designated as the consuragrbrimg a claim in the courts of the
State in which it is habitually resident, if

(@) the conclusion of the contract on which thétls based is related to trade or
professional activities that the defendant has gedjan or directed to that State, in
particular in soliciting business through meanguddlicity, and

(b) the consumer has taken the steps necessahefaonclusion of the contract in
that State.

2. A claim against the consumer may only be brobghd person who entered into
the contract in the course of its trade or profesbefore the courts of the State of the

habitual residence of the consumer.
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3. The parties to a contract within the meaningashgraph 1 may, by an agreement
which conforms with the requirements of Articlegke a choice of court:

(a) if such agreement is entered into after theutishas arisen, or

(b) to the extent only that it allows the consunebring proceedings in another

court.

Atrticle 8 Individual contracts of employment

1. In matters relating to individual contracts ofioyment --

(a) an employee may bring an action against thdoyep

(i) in the courts of the State in which the empépabitually carries out his work or
in the courts of the last State in which he didbso,

(i1) if the employee does not or did not habituallyry out his work in any one State,
in the courts of the State in which the busineas ¢éhgaged the employee is or was
situated;

(b) a claim against an employee may be broughtéginployer only,

(i) in the courts of the State where the emplogd®bitually resident, or

(i) in the courts of the State in which the emgleyabitually carries out his work.

2. The parties to a contract within the meaningasigraph 1 may, by an agreement
which conforms with the requirements of Articlegake a choice of court:

(a) if such agreement is entered into after theutisshas arisen, or

(b) to the extent only that it allows the emplotebring proceedings in courts
other than those indicated in this Article or iriiéle 3 of the Convention.

Article 9 Branches [and regular commercial actjvity

A plaintiff may bring an action in the courts oftate in which a branch, agency or
any other establishment of the defendant is sidfde where the defendant has carried
on regular commercial activity by other means,]vghed that the dispute relates
directly to the activity of that branch, agency establishment [or to that regular
commercial activity].

Article 10 Torts or delicts

1. A plaintiff may bring an action in tort or delia the courts of the State:

(@) in which the act or omission that caused infurgurred, or

-195 -



(b) in which the injury arose, unless the defendatdblishes that the person
claimed to be responsible could not reasonably faeseen that the act or omission
could result in an injury of the same nature in State.

2. Paragraph 1 (b) shall not apply to injury caubgdanti-trust violations, in
particular price-fixing or monopolisation, or comgpy to inflict economic loss.

3. A plaintiff may also bring an action in accordamwith paragraph 1 when the act
or omission, or the injury may occur.

4. If an action is brought in the courts of a Statly on the basis that the injury arose
or may occur there, those courts shall have jatisdi only in respect of the injury that
occurred or may occur in that State, unless theedjperson has his or her habitual
residence in that State.

Article 11 Trusts

1. In proceedings concerning the validity, consioag effects, administration or
variation of a trust created voluntarily and evicksh in writing, the courts of a
Contracting State designated in the trust instranfen this purpose shall have
exclusive jurisdiction. Where the trust instrumeesignates a court or courts of a
non-Contracting State, courts in Contracting Stsitedl decline jurisdiction or suspend
proceedings unless the court or courts chosenthameselves declined jurisdiction.

2. In the absence of such designation, proceediagsbe brought before the courts
of a State:

(@) in which is situated the principal place of austration of the trust;

(b) whose law is applicable to the trust;

(c) with which the trust has the closest connedtoithe purpose of the proceedings.

Article 12 Exclusive jurisdiction

1. In proceedings which have as their object rightem in immovable property or
tenancies of immovable property, the courts of @matracting State in which the
property is situated have exclusive jurisdictionleas in proceedings which have as
their object tenancies of immovable property, theant is habitually resident in a
different State.

2. In proceedings which have as their object thiditsg nullity, or dissolution of a
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legal person, or the validity or nullity of the dg#ons of its organs, the courts of a
Contracting State whose law governs the legal pdrage exclusive jurisdiction.

3. In proceedings which have as their object thidityaor nullity of entries in public
registers, the courts of the Contracting Statehitlwvthe register is kept have exclusive
jurisdiction.

4. In proceedings which have as their object tgestration, validity, [or] nullity][, or
revocation or infringement,] of patents, trade reaidkesigns or other similar rights
required to be deposited or registered, the cotitise Contracting State in which the
deposit or registration has been applied for, alasnt place or, under the terms of an
international convention, is deemed to have takaoep have exclusive jurisdiction.
This shall not apply to copyright or any neighbogrrights, even though registration
or deposit of such rights is possible.

[5. In relation to proceedings which have as thbject the infringement of patents,
the preceding paragraph does not exclude the igtrgd of any other court under the
Convention or under the national law of a Contractate.]

[6. The previous paragraphs shall not apply whemthtters referred to therein arise
as incidental questions.]

Article 13 Provisional and protective measures

1. A court having jurisdiction under Articles 3 1@ to determine the merits of the
case has jurisdiction to order any provisionalrotgxtive measures.

2. The courts of a State in which property is ledabave jurisdiction to order any
provisional or protective measures in respectatfphoperty.

3. A court of a Contracting State not having juagdn under paragraphs 1 or 2 may
order provisional or protective measures, provitiatt

(a) their enforcement is limited to the territofitlmat State, and

(b) their purpose is to protect on an interim basidaim on the merits which is
pending or to be brought by the requesting party.

Article 14 Multiple defendants

1. A plaintiff bringing an action against a defenidia a court of the State in which

that defendant is habitually resident may also gedcin that court against other
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defendants not habitually resident in that State if

(@) the claims against the defendant habitualligees in that State and the other
defendants are so closely connected that theydheuhdjudicated together to avoid a
serious risk of inconsistent judgments, and

(b) as to each defendant not habitually residerthan State, there is a substantial
connection between that State and the disputevimgaihat defendant.

2. Paragraph 1 shall not apply to a codefendanking an exclusive choice of court
clause agreed with the plaintiff and conformingw#iticle 4.

Article 15 Counter-claims

A court which has jurisdiction to determine a claimder the provisions of the
Convention shall also have jurisdiction to deteerancounter-claim arising out of the
transaction or occurrence on which the originahtia based.

Atrticle 16 Third party claims

1. A court which has jurisdiction to determine aird under the provisions of the
Convention shall also have jurisdiction to detesrénclaim by a defendant against a
third party for indemnity or contribution in respeé the claim against that defendant
to the extent that such an action is permitted dijonal law, provided that there is a
substantial connection between that State andghatd involving that third party.

2. Paragraph 1 shall not apply to a third partpking an exclusive choice of court
clause agreed with the defendant and conformirtgAvticle 4.

Article 17 Jurisdiction based on national law

Subject to Articles 4, 5, 7, 8, 12 and 13, the @otien does not prevent the
application by Contracting States of rules of gigBon under national law, provided
that this is not prohibited under Article 18.

Atrticle 18 Prohibited grounds of jurisdiction

1. Where the defendant is habitually resident @oatracting State, the application
of a rule of jurisdiction provided for under thetioaal law of a Contracting State is
prohibited if there is no substantial connectiotwieen that State and the dispute.

2. In particular, jurisdiction shall not be exeetsby the courts of a Contracting
State on the basis solely of one or more of tHeviatg:
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(@) the presence or the seizure in that Stateapiepty belonging to the defendant,
except where the dispute is directly related toghaperty;

(b) the nationality of the plaintiff;

(c) the nationality of the defendant;

(d) the domicile, habitual or temporary residemmepresence of the plaintiff in that
State;

(e) the carrying on of commercial or other acedgtby the defendant in that State,
except where the dispute is directly related tsdtactivities;

(f) the service of a writ upon the defendant irt Biate;

(9) the unilateral designation of the forum by pleantiff;

(h) proceedings in that State for declaration ébreeability or registration or for the
enforcement of a judgment, except where the disputdirectly related to such
proceedings;

(i) the temporary residence or presence of thendef# in that State;

() the signing in that State of the contract framich the dispute arises.

3. Nothing in this Article shall prevent a courtarContracting State from exercising
jurisdiction under national law in an action [seekirelief] [claiming damages] in
respect of conduct which constitutes:

[Variant One:

[(a) genocide, a crime against humanity or a wianeft as defined in the Statute of
the International Criminal Court]; or]

[(b) a serious crime against a natural person untinational law; or]

[(c) a grave violation against a natural persomai-derogable fundamental rights
established under international law, such as wrtstavery, forced labour and
disappeared persons].

[Sub-paragraphs [(b) and] (c) above apply onlpéf party seeking relief is exposed
to a risk of a denial of justice because proceedinginother State are not possible or
cannot reasonably be required.]

[Variant Two:

a serious crime under international law, provideit this State has established its
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criminal jurisdiction over that crime in accordanaéh an international treaty to which
it is a party and that the claim is for civil compatory damages for death or serious
bodily injury arising from that crime.]

Article 19 Authority of the court seised
Where the defendant does not enter an appeardmeceotrt shall verify whether

Atrticle 18 prohibits it from exercising jurisdictiaf:

(a) national law so requires; or

(b) the plaintiff so requests; or

[(c) the defendant so requests, even after judgmentered in accordance
with procedures established under national law; or]

[(d) the document which instituted the proceedmgan equivalent document
was served on the defendant in another ContraStiaig.] or [(d) it appears from the
documents filed by the plaintiff that the defen&aatidress is in another Contracting
State.]

Article 20

1. The court shall stay the proceedings so long &s not established that the
document which instituted the proceedings or anvabpnt document, including the
essential elements of the claim, was notified éodéfendant in sufficient time and in
such a way as to enable him to arrange for hisdefeor that all necessary steps have
been taken to that effect.

[2. Paragraph 1 shall not affect the use of intemal instruments concerning the
service abroad of judicial and extrajudicial docateen civil or commercial matters,
in accordance with the law of the forum.]

[3. Paragraph 1 shall not apply, in case of urgetmcginy provisional or protective
measures.]

Article 21 Lis pendens

1. When the same parties are engaged in proceedingsurts of different
Contracting States and when such proceedings aeel loé the same causes of action,
irrespective of the relief sought, the court secegided shall suspend the proceedings
if the court first seised has jurisdiction andxpexted to render a judgment capable of
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being recognised under the Convention in the Sfatiee court second seised, unless
the latter has exclusive jurisdiction under Artidler 12.

2. The court second seised shall decline jurigtficiis soon as it is presented with a
judgment rendered by the court first seised thatplies with the requirements for
recognition or enforcement under the Convention.

3. Upon application of a party, the court secorskesemay proceed with the case if
the plaintiff in the court first seised has faikedtake the necessary steps to bring the
proceedings to a decision on the merits or if tbatt has not rendered such a decision
within a reasonable time.

4. The provisions of the preceding paragraphs dppllye court second seised even
in a case where the jurisdiction of that courtasdal on the national law of that State in
accordance with Article 17.

5. For the purpose of this Atrticle, a court shaldeemed to be seised:

(@) when the document instituting the proceedingsio equivalent document is
lodged with the court, or

(b) if such document has to be served before Bedged with the court, when it is
received by the authority responsible for serviceserved on the defendant. [As
appropriate, universal time is applicable.]

6. If in the action before the court first seiskd plaintiff seeks a determination that
it has no obligation to the defendant, and if atioacseeking substantive relief is
brought in the court second seised:

(@) the provisions of paragraphs 1 to 5 above stwllapply to the court second
seised, and

(b) the court first seised shall suspend the prbogs at the request of a party if the
court second seised is expected to render a deciafable of being recognised under
the Convention.

7. This Article shall not apply if the court firseised, on application by a party,
determines that the court second seised is cleaolse appropriate to resolve the
dispute, under the conditions specified in Artizke

Article 22 Exceptional circumstances for declingsdiction
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1. In exceptional circumstances, when the jurigmhcbf the court seised is not
founded on an exclusive choice of court agreemalid under Article 4, or on Article
7, 8 or 12, the court may, on application by aypatispend its proceedings if in that
case it is clearly inappropriate for that courei@rcise jurisdiction and if a court of
another State has jurisdiction and is clearly nappropriate to resolve the dispute.
Such application must be made no later than atirtne of the first defence on the
merits.

2. The court shall take into account, in particular

(@) any inconvenience to the parties in view oif thabitual residence;

(b) the nature and location of the evidence, inolydocuments and witnesses, and
the procedures for obtaining such evidence;

(c) applicable limitation or prescription periods;

(d) the possibility of obtaining recognition andanement of any decision on
the merits.

3. In deciding whether to suspend the proceedagsurt shall not discriminate on
the basis of the nationality or habitual residesfdbe parties.

4. If the court decides to suspend its proceedinger paragraph 1, it may order the
defendant to provide security sufficient to satesfty decision of the other court on the
merits. However, it shall make such an order if dbfger court has jurisdiction only
under Article 17, unless the defendant establigfassufficient assets exist in the State
of that other court or in another State where thetts decision could be enforced.

5. When the court has suspended its proceedings pachgraph 1,

(@) it shall decline to exercise jurisdiction ietlecourt of the other State exercises
jurisdiction, or if the plaintiff does not bringdhproceedings in that State within the
time specified by the court, or

(b) it shall proceed with the case if the courthef other State decides not to exercise
jurisdiction.
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