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A Study on the English Law and Practice
Clause and the Application of Insurance Law

in Marine Insurance Contracts

by Jeon Hae-Dong

Major in Maritime Law and Policy
Department of Maritime 7Traffic Information
The Graduate School of Korea Maritime University

Busan, Korea

Abstract

A contract of marine insurance 1s a contract whereby the insurer
undertakes to indemnify the assured, in manner and to the extent thereby
agreed, against marine losses, that is to say, the losses incident to marine
adventure. And the document embodying the contract of marine insurance
is called a 'policy’, and a contract of marine insurance is inadmissible in
evidence unless it is embodied in a marine policy in accordance with
Marine Insurance Act.

The Lloyd’s S.G. form of policy was used for insurances of many kinds
- hulls, goods, freight and profits, etc., by the way, it has been
superseded by a new form of marine policy as its terms did not exactly
express the requirements of the parties to the contract. And these marine
policies have usually coupled with the attachment of the standard clauses
or special wording relevant to the particular type of insurance, known as
'Institute’ clauses such as Institute Time Clause- Hulls(hereinafter

referred to as "ITC-Hulls”) and Institute Cargo Clauses (A), (B) and (C)
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(hereinafter referred to as "ICC (A),(B),(C)"), which are widely used in
marine insurance contracts throughout the world.

On the other hand, there is English law and practice clause in the new
form of marine policy and in the Institute Clauses. The positioning of the
English law and practice wording in the marine policy and in the Institute
Clauses means that any disputes emerging from legal cases on marine
insurance contracts should be governed and construed according to
English law and practice.

However, the ITC-Hulls on hull insurance policy contains the specific
reference to choice of law so called English law and practice clause in a
prominent position immediately after the headline describing the particular
clauses : ”"This insurance is subject to English law and practice”, while
the body clause on cargo insurance policy recently uses another wording
of English law and practice : "Notwithstanding anything contained herein
or attached hereto to the contrary, this insurance is understood and
agreed to be subject to English laws and practice only as to liability for
and settlement of any and all claims”, which also coupled with the
attachment of the ICC (A),(B),(C) in which stated the standard English
law and practice clause same as ITC-Hulls.

Hence, differences of opinion can arise as to the interpretation of
English law and practice clause, especially in the cargo insurance policy,
as the body clause is containing the restrictive wording such as "only as
to liability for and settlement of any and all claims”. In respect of legal
nature of English law and practice clause used in the marine insurance
contracts, there are two different opinions which regarded it as ’'choice of
proper law’ and 'incorporation by reference’. So it is necessary to review
these opinions by considering synthetically all the possible factors
concerning contracts.

In relation to these opinions, it can be reviewed by a study in respect
of the Private international law, so we should regard the legal nature of
English law and practice clause as ’choice of proper law’ rather than

"incorporation by reference’. And according to the restrictive expression



or wording of English law and practice clause in cargo insurance policy,
it is understood as a partial designation that the clause states 'only as to
liability for and settlement of any and all claims’, and the other part such
as the effect, validity and legality, etc. of marine insurance contracts will
be subject to Korean law.

In addition to that, first of all, it is essential to think over some major
concepts such as 'the third party rights against insurers’, 'the insurer’s
duty to explain the policy clause’ and 'the duty of disclosure’ in marine
insurance on the basis of legal nature of English law and practice clause,
and then it is necessary to take account of these concepts by the
comparative analysis of Korean and English marine insurance law which
are specified respectively in Korean commercial law and English Marine
Insurance Act that codified the law cases relating to marine insurance as
at 21st December 1906 and is now the basis of the marine insurance
principles of today.

Thus, after identifying and analyzing the principal distinctions between
the Korean and English marine insurance law, the rules in marine
insurance law can be applied to several cases concerning the some major
concepts reviewed above on the basis of the legal nature of English law

and practice clause.
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subject to English laws and practice only as to liability for and settlement

)

of any and all claims)”2t
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Notwithstanding anything contained herein or attached hereto
to the contrary, this insurance is understood and agreed to
be subject to English laws and practice only as to liability
for and settlement of any and all claims.
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. HmEE M

wA O EE wEAkA) T v RdARs RaA ke AAGA N KHE A

W] 08 ARE DARAG EE FARAE A U T AR E T

HAA G T2 A8S dAR v BAAFA o] By
Ae AdGAE dAst] AN e Ao #ste] BT At ST
Bl R A5 AL dAsts AGWoer A Ao TS
Az g wEbd B A ool oete] B A A LAY HPo=F
H HPRTE sFolof & oF7F e BEAs BdA G A oA
oW oz Alos AAT AJMVEIE AA6t7] Hsto]l AA] Al

3
$4S Z4sed BAH T A Bl HAHT LutA QLS
Y o] aT@eh osh Zo] nPAGAZ BPAFS AAT oA
Bl BEAD B RS s FoF AFe dddn

208) g4, Tl gAY (FAF 0 A S TAN 1999), 56%; A, kel A 530
=5 FAN AT FEE, % A 105~106%.
209) W 638%(99]) BPAFE FAAA o] FAHG WIS AFEtal A
b = Aol A A o] #Ete] BEAe Al AlL Ao dA

o _

7F d=d, HERAE Tt EA ok A o F = °}
ol o FolaiaAo] ztol7t o), mA T ExFE= 1Ak}

AN

wgol Bad AAE wPACNA delol Frkm A 1A - BA YT 4
WAL R A s ol (A kel SA)E A dvkE FEHe] vk EF
aANFAEY BRG] G PN FRAEE 45 WP BAL AAw
sheh. ol @ Frel W nARAEG FA wPAG HhaAel
TAE Fi, 2 olde] RYAGAY Fow w1 gute] YT AAL
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A Al6S1RE ‘REAGTA BAAGA EE v EEAIL 1o EE
TUle BA=Z Qsle] Fod A 1AFA ol AY FAe uAE T
Yol Bygas 1 AMEE <l %EEH 19 Woll, Aloks A2 FzRE 3
EELHOH sato] As sAT 5 Ak aH Y BRI Al Ale]l 1 AR

S ddAY FUd AR Qdste] dA R wol= 1eishA ofYysta’e
o Ao g FHAoR wA TS B A kAN Tz FAF L
Atk Y F= MIAOME A|18F2Do| A 3w B A} 1A E “o] %379
A wkEA] e 3, PR PAE A ge] AMAH] oo Aale] Lar gl
ERE F9% AFS BAJNA wA st oknt s, B4kl FF A
o A/l ApAleo]l &a glojordt & RE AN d3 Qe Aoz Fdrh g
d FARFA; o]y nAEHA @& A BPAE 1 AGE HaT o

T A2z A1Ee] A AFAE HEukel o] Aoks AAT
doiel distel sfe AES A oy RS A= AL
Rh 538 RgA G AN

4

fo

s
W
Lo

N o2 orr

©

é. BPA A Fo FAuAR Aste] A
= AL=E 1747 %0 95 BEWHY sAEHA

™, 184171l Lord Mansfielde] ]d%g ALAFA220] M GAAFo] A 32
Ao g AL Qe olfFe AZE WAL B At HdgHs Qaé}

=d dTal st AR eEey Z2 FH e uAFAEE oA

o mi

Al alge Aot 2o Y gugue 9 s guaa
gew PFHE HuE nARANe gFe] wstel A folduh. F,
FAE BT ndAdA 948 258 LT7%D d= Aol FEA0A
w27 SAA WG FHOE JMBIURNA A5 S du vk

211) MIA §18. (Disclosure of assured) (1) Subject to the provisions of the
section, the assured must disclosure to the insurer, before the contract is
concluded, every material circumstance which is known to the assured,
and the assured is deemed to know every circumstance which, in the
ordinary course of business, ought to be known by him. If the assured
fails to make such disclosure, the insurer may avoid the contract.

212) Carter v. Boehm (1766) 3 Burr 1905 APzl A “® g Abdfo] 7] 2% 7 o
ojty, AT AluIA Y VtFAS AESE d 2AV HE ST AEE
e A guE Angae Adez BAHe dvh AL IuAR
RYA

EAE AHFHE, R4} QAT Y ALS HuaA geds 9e
& A maAote AV e Adel FulE Aploln, 4% ug

A
Acke Fxolt ' #AFHA
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214) d =3} v oA 1A o] F(the duty of disclosure)?] 174
=oH 3 = A EFSTAALE 2T gF AA
KA FpALo) o] EWF A, = HIAFAI FAAFTS
B2 Aol dnkyolg = 7‘401]/‘1 Zka1 9l

215) Fu|RFHAY DA GF AAITAE B
tha B ¢ ot MIA A17x (3 A 3
Bzt mAoF)ol A 1 Y& S F Tt F, BRPAGL BHE A9
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Boehm (1766) #2423 MIA A17x°] uwe} s|dRmgA ko] Hodod o

Alokolm whofp gL dnpo] A 71A] oty wi= Aol I AloFS HA

e dokal st o Hado] A AUAS WHe s

216) 454 - @714, “mA oo #e nZT TASHEE,; A408 A1z, AL
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AlekArel v B 2ol (A #1651

BN

).

wol Aol ;AE ok T B B gAY
s Agel 1 W nARE Pel Ha, olu delde Lelol
i gt FAAGEE ofue dedle] 2aR du Yt FANFE 14
siof FTHCEW A646E). RBA G FA BMFAGAN} A RE B
S AL gARAW, NRFA} nANREE PHaRE Ayl EAng
3 Angel mek ARPAe) Adel hEoE FoF Fast Yup

%, Edugolde NrdAs wEAGd BAFATAL AAE 2
AN B ;AR Fabgbo] EFAAL, AnGAA MuFAE nGA
wAAY AA HE Ao, ARFAN BIFATAS AL BPF
A TAYRA obvrk2n oled FAM FABFANE REFHT
2 e RgA, 59 BAL A% cHLGA A AnPAL 1A
JRE BRT + Yuzkel gael R AL & Ak Yy £HuG
AnFold REFHTAL AL A A9E QAL FAHA B 5 glo
W, £ gEe FANA 2wl EAu el N HAE 19 FA A
A9 S gvka Boh add BAS e SRR AFAA wGA R
B HugAd Al wEAke] AANA L A @& AE

ohomek malAeke] AgiE el Y B =
= 2y Agdde] e RIFALS AFHAE A gen

TEUs vt e =27t dast

e
5%
ai)
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N,
re
L
K
R
4

=
FTASE Aol HPRARle B At A

223) A2Y, A9 A 532%; Aud - AVA, 4o =&, 81F.

224) I RPAT} nA ) F5 HEetE olfrE AHAATE Al A - A
& TaAEgE P 2 oke A AHlld, dnd
2o T8 dojA B ARFS AT Aol 2 A}
B gE 5 odTh

225) B34, oo A, 533%.
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EoAolmE, WPAE sk A%AAY WA WAL Aol g 2
of fHolth o] Asjrh B, BAR w£F wALAAL FAFL 9
O B QEoR wALPAL Fojatt d WA, AFAT FHH o

2. el mpi ROk

TR A7E BEAE FA ot A651%). o] B A ke A okA
7b obvel waEA ke Ayalgn gk ks, B At oA o] F
QA S nA YT AE APAA FoALF WEs A7E o2 1%
sfof & ofg vk G= wxo] e o wpRIA ] HEE HEa
o} vyl Ao el BT o),

%, BgAcke] Fobe Rgazlk AA@ B A kAol s 1 By

aAgel B ARES P 9l

ful

o

HH ;A e WEY 5T Aol Ak NWolE FROE, ®

ARk Ao e RV A4 T

226) tiHY 1979. 10. 30. A3 79941234 HZAANA “HE7IY S AFstd B
S FALA el Al 7] 2 Bz uAg & 5 g’
Al #Alskar lth
227) Ay, 4o ) 533%F,; A5 Y - HU|A, 4o =F, 83~84%.
228) Mayes v. Massachusetts Mutual Life Insurance Co., 608 S. W. 2d.
612(Tex., 1980).
229) A xrd, ko] A 533%.
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230) MIA A18% 2ol M= ‘F a3 ALl o] Hld A= “Every circumstance is
material which would influence the judgement of a prudent insurer in
fixing the premium, or determining whether he will take the risk”&taL
At .

231) o714 “FFgES v =" A FAAso] HAAAH o FA(non-decisive
influence test), 48 =714 (increased risk test), 24 Z 33 A (decisive
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ofN b

Ao HEe Fag Ao #AHE AW vy Z2o(ErEA, “d=Ed
BREAUA} Ry mx o Fo Bato]” Mak=tafyes] A
3=t ol 81 3] (1983), 132~137% #=).
@© Auk x 3o oA (capture doubtful) : AFE= 7] Aukzl FAREE A ubo)
EIHATGE A S "é—?iﬁ‘/} EgAe Arel Aztste] BPA A 1A
kA oty sttt o] AP mA|stefof & F Qg Abgo]ti(De Costa v.
Scandret(1723), 2P. Wms. 170.

=% YA (date of sailing) : JANE FFIA7 T3 ALgo] o
AAoll = AN Aol webA FAZE Ha glow, HEAGS A AcT
Ao 33 Bt IdEn A8 FAE JRIAI} T FFoE o
At e Fad AgS B4 E 9t (Mcandrew v. Bell(1795), 1 Esp. 373).
Y Al 7] (time of sailing) : FHA 7] dldAlz e F23 2402z F
of watA HPRo Al A SFoJof & Alglo] 7| &= 3t
@ X9 =¥ (presence of enemy) : Fa|lF Aol Ao IAH T A}
(privateers)o] &3 AL S FRIR/ THREES AL FoI ARA
(Beckwaite v. Nalgrove).
® Ao 2% (vessel on rock) : AurE F o] A
F2HATIF o]z AlAe] gl ow, AL HA
5‘}04 AF3sHA ol A wE, AAZ = &S QgL
T A & o}ok grH(Gladstone v. King(1813), 1 M. & S. 35
@ Aukel dA(Joss of vessel) : 4 3Fele]l g olo] Aul ade @
HAE EH3tavtA Auko] HARH L2485 QY. stEHPA Y] &3
Hell AZA=] AJAT, dEde] Ao HAAAE dEA Els
o] F o] #uto]t}(Fitzherbert v. Mather(1785), 1
o A} (previous history of vessel) : ¥ B @ Adulo] &A= A o] X
= o0E FF AduFF)eoldt A LS sl7] Aol Aut
A 5Fof o} t}(Bates v. Hewitt(1867), L.R. 2 Q.B. 595).
}o Jﬂrtﬂﬁéﬂ(overvaluaﬁon of vessel) : Aute] HA7A HY =2
o7 HEAGS P& e FHRPAI M7be] diste] RFAHIAE g
t}(Slattery v. Mcmce(1962) 19 LLLR. 301, K.B.D.).
Aol B7+3 %5 9 (unseaworthiness of vessel) @ Ao 7359 3
stol AA, 717 2 Adwuje] Ago] o BFPAe|A A Floof
(Gulfstream Cargo Ltd. v. Reliance Insurance Co.(1970) 1 Lloyd’'s Rep.
178, U.S.C.A. 5th Cirt.).
O JrREx7 AA3 & BEA %(other insurance policies effected by
assured) @ AAEFo| F7Fste] SUEF L HuEAS 7Y AE ol
B A 1A F Aol th(Thames and Mersey Marine Insurance
Co., Ltd. v. Gunford Ship Co., Ltd.(1911), 105 L.T. 312. H.L.).
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= 7IE 5AS Fa A Hads Prkstrl HFT FeAd 713t
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for the payment of the premium totally fails and there has been no fraud
or illegality on the part of the assured or his agents, the premium is
thereupon returnable to the assured.

248) FET, 49 A 110%.

249) AAE, dY =7, 175,

250) H.N. Bennett, op. ciz, p.71.
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A AN F R (Al Risks, A/R) 2002 st &9 F7hH7 %A

= AAdg A, a-d Yaes o] A stES A Ale ddbe]l 1987. 10. 24.
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AR wxel AFow AsA Toda gon AHulo] 7]&u griE E9
A F3 muen 234 A1987. 11 5.4)0] AYEE Zagel »ab
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kS AAstHA o] A F&E BT “o] BPF A X
el AU Ee= o] BEFA HEHE owWd vt = Aol dFel
T ETeta, o] Ry dAg HAEAFF H AA ] dfAH d= WES
#A5o vk 9 gt} (Notwithstanding  anything contained herein or attached
hereto to the contrary, this insurance is understood and agreed to be
subject to English law and practice only as to liability for and settlement
of any and all claims)’256)31 ¢fA sl oz 9 HFPAFe] gL o9
MEI 5ol F=Aste] FdEolof sk Zld 9 1987, 11. 30.#4 F7bW
7 AL dart G dy A17ER7F ek H U e o o uhkale]
Abalo] kol e AR S HuHlE A AlZ2"E Ao=mA ¥are] 1988 8. 22.4

AxPANE Aste] 1 5 FAGATT Bt

255) A5 HY 1990. 7. 11. A3 901 417356 2.

256) £ i 1991.5.14. A a1 90t} 7125314 FA o A= “o] B A oFol A LAY
St RE AAdEAE 979 HEF A5 vt & F o (All questions of
liability arising under this policy are to be governed by the law and
customs of England)”= 9= A Fdo] ALEEHAOY, =29 AMAA
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