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18 MRS AR

e Bl Aol HTHE s Zvhike] g4 & 5T (Receptumhaftung) &
ZHEY R %imk(common law) [ 9] #fa ¥ i (F I o] 2 i 2k 35 11 it
Hijo] &= At

TR o] ko] e AT S i im A Al AR Al A%
o2 45 I fiftS €°17] 9% F 93 o] oJojx sttt o]
2 =S iy H o) BRI A R 58] v L]
ke Adez Yenth

Iy 1880 A el frgiol 'St pEol M ki AES LA
H HENKTE F 677FR |V o2 A HOo MR, “MHNTH AT ERY
= xWsts A olfde obFd EHE AA P A ZT(there
seems to be no other obligation on the shipowner than to receive
the freight)gt= HI&S WA HA

ofeflupel 1882 W EF A JHFHE BIEEEGAA 2= it
Zre] g 1885 =AM NEHE BERE A gl o 2 i
faEze] A T3 T2 wEixe] Aed TAE AT = oA,
LB o] 1893 ik Ao kS WHuMAT pidiEkE &St
3 olF WWHEATHS RS2 St BNl 3B L (An Act relating to
Navigation of Vessels, Bills of Lading and certain Obligations, Duties and

Rights in connection with the carriage of Property, 1893)=2 A A3} A = A},

1) A. A. Mocatta, M. J. Mustill & S. C. Boyd, Scrutton on Charterparties and
Bills of Lading, 19th ed. (London: Sweet & Maxwell, 1984) pp. 210-217.
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7H1/]-r)r L2EH Aol T K ABHEC] old FXSIAT
ol gt ZHS grold HES FAH M-k oEA e BERHIS A
ZskAl HAd<d, 2 A HARE A o] 1924 ol Bl

[e)
EE

-lN

(International Convention for the Unification of Certain Rules of Law
relating to Bills of Lading and Protocol of Signature, Brussels,1924)¢]t}.
a ol% i AS HFY TSt 1968 HIZ~B] duFagiE EHl o
1968d  3jo]1-v] 28] Bil|(Protocol to amend the International
Convention for the Unification of Certain Rules of Law relating to Bills of
Lading, Brussels, 25. Aug. 1924, Brussels 23, Feb. 1968), 18] 1. A3 t}t&
A A Q] B0 19783 ¢ =3 HAJ(UN Convention on Carriage
of Goods by Sea, Hamburg, 31 March 1978)3} 19803 B[ T A BB ¥4 5
G iR 17 (UN Convention on the International Multimodal Transport of
Goods, Geneva, 24 May 1980) 5] A A= Ao}
a8y olE i AAIA S A&ttt Hixket 9 iy
MR A FHALHIES st AJH I, g50] 19999 B s Bz
Yo dEE R 2001 2ol SN L (Comité Maritime International
CMD) - BB BB 5 ¥ Z B @ (UN. . Commission on  International
Trade Law @ UNCITRAL)®| #ixgkol &3k [HFiv42o] SR =HAA O
B3 F3s wa o
olel gt Aol ntg A It et = Yol obd F Jla, T o] %
ES v oA e EFadA 47 EAE o
FAD UrEES BEE FAES St KB RE TUIE XS
, @717 o] iy el IHAA M-k 2 MY

flo
S
>
1t
o
N
ri
Lo
T
2
X,
2
>

wetA o] G slel MM, sloj-wism] AN == Bl

2) CMI-UNCITRAL H# xS 20023 48 NI D FL3YJAAMFEE A 7R
AE ZFd o 2006@ 11€¥ <A vy oo i HEES ulx
3l °]E UNCITRAL ZF3 9 AZ&3le] 200730 oz AAZ A4

o)
2R



2 CMI-UNCITRAL ## %] st HR A -3 BHE THL=E
Y&S B4t o8 g -1

A,

H2E MR #HE

o] i W LY ERE F8& degE AFe Aol ofn
RN HET Fgdd st A, o] & ke sleolL B, 3l
olz-vlzu HA| R FR=23 FlIF ZFe 79 BEER AT NEL 7
719 Z<FQl CMI-UNCITRAL #fy% s Bl - AESIIL o] BivEs A
A Ao zm o] piyge] aullg&e tiule pdauko] M EtES AA
oAt thg ) Zo] FAS A

A1ZS “FrawmAlAe AT 54, A7 He 2 A7 W
3t 7l&stAth

A2} ‘i LiEEA EERIEY] DTS BERS AF ol
M B NS FATEHIEEN Zepgde] AT EMS B Wik ko
HEHEMRUE A1 AEs T, A2dL 7|9 i LR A9 #HIT
o B3I HKHivolete ABoz dFola MM slolz-vlanl HAl 2

23 HUlS AES L, A3 AE CMI-UNCITRAL %42 A=

S 9% =93 9 T BES SAY BAAS 4w Zidd

A3 iy B Aol BATEAIT A A= sllo] 1 BN, 8l o] 1-1] 1]
B 2 P23 HlldAel 2 71Ee iy Bifxr A HTHE Bt
BIFE Aol A S FATE RS, SAE0IE 2 JEREAS A1E=E 3t HES
o, A2-o A= CMI-UNCITRAL %ol e #AT Lk, STUR 2
EAFNAIS vla HESAH.

A4z “Wg L A ZHAAE slol1 B, 3o]a-vl2=H B
I 2 =3 g HEr A HHSE AHAA n&sta, A2d

< CMI-UNCITRAL &AM g iz Ao #£HE HES A

ASZAM = “pHik Lo g Lir A BEBES] T2 HIEE

g

o o
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kAo 2 A6 “fiam ol A e o]/

st gelshan
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=
ofo
o
ofN
sy
2
o
fru
ko
2

HE3E MR K&k

o] e T2 ofge} 2L A7 WHS AT
AR, 71E9] BRI slol1 Bl #le]1
BHIZH CMI-UNCITRAL 5949 ARAAFAN =99 25 BIFEE®
Nots EdEAY HHS Agst A
A4, 71E9 TEE BHEBOS eSS S48 459 dEAH) 7
WS A"
AR, ol 5 s AMES o] whhiolA veEbd diEAA PGS
Ak A Hrisel msk ok
olg1st A7 Wl sty FAHo=E g o] st
Z, WA EEHEY A8 A2ZdA AT, i LA
AT 2 g R A e FEsdl #ItAA = sllel B, slo] v
v B 2 gR =3 Bl #ek 71Ee] A BAS B4, obg Y
Zt= o] #A Aple] F3e FastAth
a8 31 CMI-UNCITRALS U4 B & BIPRE %ikZ B o
2% FAEAC H2lE AEE ¥R £33 JE B s B
TAAE BAS RO sto O &S AEUA vl wEs T
T pEik b g iR A BT BLES A4S CMI-UNCITRAL
o) el e A HMEKS s R hEEE HHAEHCE A A
g, vl o =M paik ASH 54 IAH 5L A9A B F
Ao FEA HEES ArSe wHoz AFsATh
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o FAARE BA

RN



2E g R A BEHIES) i

B8 B s Uerel BLERA EAHE

I. 2vlik Eo] HA & &AL

L e LY kAo RS At g1%d HrMES WA E
= BT Aeo FeEete HERMESEMA 33 A9 He 7heu B
HEY Hele 2oty A s H1EoA el = A

A4 EEroler e W iR A v q#F9 FA(Gastwirthe)o] tt

3t 3z 8 (Receptum, Ubernahme)o| &= AHE S A Z 314
E Wiks <GSl idoF ske o F oA v AdS T
o] AL Wfol Wk EE BT Wole Hr A SAA KE E=
#kol flSS PSR BHEMES A 5 gle ol Ev M ik
7% % (Unbedingte Restitutionspflict) S 1 W&o 2 3t}3)
Y I REZEHE WY il il LilxrAe Afde dFe
YA W ol WS HFst o] FoARE 8t adY WkiEx
o] A7 e kEFHRe] B¢A7E 7EsA Fon O BTt f
ifA7F = MAA7IE 24 oky A
T s WS AT 2wk bRl &St ol AAITE A= o
ol & BF1e Wyfhol & ZHel Al ol O ks &
FrAbol Al S 7| BT 2388 I i AF ol Al s oF ghohA) B M

3) MEEIER, ‘o Tv 7 o BEOEEE B~ w2 Ugdyge,
A 278 (1916) 2762771,



o] obZ fitel ZHiE A i pE Lol ANE ALolT AT A %7t
AT 1 HRS J5Z3 o) fubmd M A & ol Al

AT A % o) ol el gk A A B AT HIE S S EAME
2 Q% BE HES 49 MArA EANA FEAE Ao rg 1
WA e wRo] fE(Zufal) S 2 Q13 AV} e Rurhr el 23 A
JA7be] AR E A e &9 A il o] 271714 Fgsfo]of
& R EAT oI ATHS

Zulol Mo KT g T ko it HToZA, k(T
176 (Culpa-Haftung)oll ¥t&-& & AoIJohD A fitiirt & Sl

AT AES FEAZ G2 FAe] AL A HAlF el B9 ik

- 4
i
%

i}

ok, FA deprh AAA A eldgolE F Ut
Jete Az 4B EHR), 2 B
o] wAsn zrie] ALEE HAL A sl o=k

Dy RS gAY 2 A S Aol BaY EA S

T o] AR e EE e FElEd sEstY ilrtes MEdAY &

fr
X
RO
ox
o K
i)
Fo
2
o
ol
£
et
e

T A obH g RARRRHIEZE esd 3 2ol gH - R EHA X
stAeH, RMALS D MRS MLAA sl Fods Hrped o

D K B, TI-ATA-ST XA BREE, G A%, 1938)
558

5) 148t 5591

6) “Hail ~ES, MR K ERBGE, Ol HLWBIE, 1921) 3250,

) MRS, Wi, 2750,

8) L, 270-2717.

0) “SHal -, i, 3241
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SreBE O 5 BRI C] 33 WEelA Eekel M rolA BE A2 &
e e v P g

Rom whek o] 5 isHA] &S wWol= S Fo d'E FHolAe
H, o719 RS @A) E M (Actio de Recepto)olgtal F-Et}.10)

A E Tkl THE HrA 59 AT EREHS #EEES
e bAE ZHi(Receptum)ol Aoy, 1 ZiS SHE e #iY
o7 g Aol oL, LT, Hil, HHI v MARK T AW ALk
o #iyel WEe2AM e 1L iyl Fsts FAEA Wtks
g Aol L Bd% M kEY ERABE JdAEHIJD Ao
o} 1D

gt AERMQ GERR ] Ao, Rmr A 2K LY SRR
‘ZH 7 R dAFE RS FAE ZA Bk o] o H A E S
RS WO e BiHo el A RE 1A H Al T o] 9] o HAyHIH] K
S e g = Afole i LY drfEel YAk T2

T3 s FEste A HeE 2ol - kES A BAVE de
e W e o] Aol ey, 5y BE TFEA B
t}.13)

A ‘ZHEVY @ae ow el iR ghell kol M
s 59 Hfd A% Aole Minmma s Sl uisted (Rba&st

e kEY EREEES FEA7I=E 3 FF o] e, o]

10) =y — B8, AU E, 274,
11) k43, 2781 2 326hl.

12) g, niids &, 278-2791.
13) =l — M8, A4, 3261,



A E#(Fo] By 1o ol A FHLA7F e Wil o] ol ¢

AR pEREAAN Bapels o] o ki Arolel 4hiyel 2
E ASolT Gilie Rolstel REst AL 1 Ao WS F3) A
Sha kAo AXE FReAA gopE ol KELTOR HE
Aol B Aotk

st ‘Y P B2 A EEMS e dAste A E 52
A WY Wk e KiHo] Ao R Q% AJAY AFRE £
B ol Eul Aol o277 A e ERELS FESAT

a8y olH S ffEHEMS AUAA A5 W2 7535771 A

$7F ddemg Fos ‘T et oo I de)E AAFs S o
=9 Afde 2 BHES HASH O o2 Th1D of 7]d=
@O A gii(vis ma]or)«]

@ FiLE WA £ B EE AAH W 5 A,
@ JEI IR EERHA AN AR A B, A @ik

ftpgol A= A5 5o Atk

2l ol Rl frdol] tHEk #HiEs
FH el Ao,

add s Rk A mEdithe]l EFQ Aol o]Ent A
J(act of God)e &2 &AL A=, oldt Frhiol &3 ki %
ol F2 ZrhkY HAEHML e A FA mEfhEA st
goe AMd S F9E 2ok A0 mebA HRAY HES =38t 4
2o Zuto] YPAEHTS AR I g2 L dFee
& dolgtar & Aolth ey 2wl AME A Hi

7

< AL GREAQA KA ol E

PU}

BT M f# Sl #

14) mnEEIEY, Wi &, 280-283Ifi.

15) LiwE, 282-283ih. —#miF —HF, HifHE, 325-3261fi.

16) k&), “RaHiNskicow T, Tgg@ik, HH $55(1957) 450 ol
Sk ERIEYG, RiEE, 284-285if.

17) mEEIEY, HiBE, 284 o] 3}



[l

. R

32}

Ll eHEERE

gepe] Mmkd pEITREA W EERS Jl%ste AE ZY AE o]
(common carrier)gtal 3= ZH Al olE i
ol Mix¥e HW7EA Hxd A% 28T o
ZAp N A st oF & Aolg= F 7FA Y

g ol Ko EKO WHelo e Mk iiEel A dete ki

Yol HE sl BEEMS AA 18 = SERY S1yEsF gl
W SEEYHAE A sk el JRAI(The rule of maritime law that

freight is not earned unless and until the goods are delivered to

their destination) R “ixW o #HEZF A o™ o] & HEIHIL 3=
JFLATo] 2Ky Fi o] ARtk el st

AT @k EkA o 7 MRSl 2o, s, M, R
ik, Hbe ® gl ZIdeks xS Ak e BHO BI HER
I ERre] F3 om e Hfe 2 FelA k20 F “EHrpyol HE 7t
NOoW o] 5 HEIT AL st MR AY HLS ¥ E Lol st=d),

2L

Aol i ALY 712 Eol ok B e AF 2 AHE ER
WE& N A 51 EH < kel HR AANA A= wHEA
wYE ZHEtAvde AMEERE Arle Aoz =9 Jfgole it

(common carrier’'s liability) T+ &% & (T (insurer’s liability)2D el A

18) E. R. Hardy Ivamy, Payne and Ivamy’s Carriage of Goods by Sea, 13th

ed. (London : Butterworths, 1989), p. 179.
19) Coggs v. Bernard [1703] 2 Ld. Raym. 909; Raoul Colinvaux, Carver’s

Carriage by Sea, Vol. 1, 13th ed. (London: Stevens & Sons, 1982), pp.
3-4.
20) Raoul Colinvaux, 1bid., para. 4.
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Homk ol = REF, #£5, Bffelets WA 7ide] WAl of % it

ANEBA HHozRE Jojdtie Aotk o] e = s
o] HTE Fste AoZE Hxr Ao g e @Bk 5 i hol
o]k Aol olyz}t iim Aolgt= HifZ(status) = Bl fk(relation) 25 H

oz
~
N
o
O

R NS AR A AFEolal B9 ik HHE Rt
A= otk gyt Atz Adkel webA a2 AR S AA S = A o
Atttk o] 1A HEr 04 e AR Aol A HirA
ANA= 7153 o] HolA 23|89 E3d ke EdEE 235
el ] gzt o] ko

g A o] RS AA 7] flete] BFie WA Fire] ¢ A S A
Tt MR AE Sl LEfakSs TAATOEA HENE I

B3-S At Hre 3sto] SlojA 7 FHEaof &
REFHY AFoIth o] AS UnkAH o 7 MHimyk o] pEdihely FE
=3

16713 2] Morse v. Slue R A= W75 (pirates), 24BN
(storm) &3 #Z& & F §l= HE(pro damno fatali)ol] #FH3s}o] HE

BHEITS AA FetPal FASEA T, o)A Hmikde] %itdihe
7182 deloltk. 28 170339 Coggs v. Bernard Fiffol doiM &
E (Holt) HAtE K ¥ Huis#k (acts of God), AT i%(acts of the enemies
of the King)E FAI AL E A HA o] AS KMk hfFdidheta +

WA ==

21) Paterson Steamships Ltd. v. Canadian Co-operative Wheat Producers
Ltd. [1934] A.C. 538.

22) e, T B aE R o IR R A CR gt e R ik, 1991) 1316,
23) Morse v. Slue (1671) Sir T. Raym 220 ; 2 Keb. 836 ; 3 Keb. 72; 2 Lev.

69; 1 Vent. 190; 1 Mod. 85; A. A. Mocatta, M. J. Mustill & S. C. Boyd,
Scrutton on Charterparties and Bills of Lading, 19th ed. (London: Sweet
& Maxwell, 1984), p. 205.
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23T EFH A= 1848112 New Jersey Steam Nav. Co. v.
Merchant's Bank Jiffo] flo} 22 A}E vetfar vt

ol e K¥EHE 2 AEUTRe HrZmd Ao BoRm %L
o i (implied exceptions)ZA] o]Eo] 71& Q#E i didiolH,
% e SHEWY S B (inherent vice of the goods), f4E 2] i
b4 (defecting packing), #1i (jettison), & Aol 1Ef T+ A{EfE(act or
omission of the shipper) 2 K19 17 (restraint of princes) 5%
THHE JAAGsATE olEx kpidl ot AAFH pEfhol AT, K
R R KR, AEUTRSE FEET20 ey ol5o] i
Wk bl el -8l

T GER KA IR RS e M S S eF AR TSR AL
e Bk tEo] o] FoAHua B & vt i
ELBUIRFS

o] & Aol dota @
S Qe ke e ne, bR A TS BT o2 A

=

El
- AAstAAR, & FHow Wiy e o] dntHo® 1A
A7 WZ ol ML REMRS HETSEN 29 HIES 2L F
A

167139 Morse v. Slue FifF2Do)A] kfgo] <1838 i
FhE B, ARG T Al o] BUrny A dihrt A8 HE A T=
t & & Ao 28y EEAAME WE SRR A
fugkol 164171 2R A7MA = A3 AMEHEA i AN 28 16481 9

>
>
o

24) Coggs v. Bernard (1703) 92 ER. 107, 2 Ld. Raym 909; 1 Sm. L. C. (13th)

175; 1 Salk. 26; 1 Com. 133; Holt (K.B.) 13, 131.

25) WEPIHEE, AU, 1614

26) Raoul Colinvaux, op. cit., para. 6.

27) Morse v. Slue 1 Vent. 190, p.238; fii fit=%, AiikZE, 16mi.

28) A. A. Mocatta, M. J. Mustill & S. C. Boyd, op. cit,, p. 210; HdFk — - & H
M, Ta oy 2V By ahR Y CREC SRS, 1984) i ARHUES,
"R - B E R A BT e, (IR, 1990) BOM; Al i - @PmES), “Io e % im
b B s R NS BT M s Rifakel] B nEny poe”,
IS A KBRS MR SCHE S ER601# (1993, 2) 155-15611.
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Pickering v. Barkerly 429 2 166732 Barton v. Walliford {430
ol A Sl B fmhael olste Lojd HiFddl st WHE LS AA
SE=tl (the dangers of the sea only excepted)3Vil 3t& G fUkS
ARG e Blo] FJAEHAL BRI ol FHolk 1648\d o] el o]w|
Gkl AHEH I AAT v gk,

o W Yol A AMEE s KK M, AEWUATR, K¥, WL,
P HiigE5EE dAEes ZE Gl $Hi(the act of God, the

King’s enemies, fire, and all and every dangers and accidents of the

A

fr

o
=

L

seas, rivers, and navigation of whatever nature and kind soever
expected)E I FHE SFATEID o] F KIHE A RFUTRA B3t
3 ARE g deolol Zlxsi A sk A S WA $toh
kK Bt WiEke® s & Aolr] W dAE F71E
AL L, WS fil RS ddEs Be faiad iRl A s
A9 17953 9] Smith v. Shepherd 350 A kLol 99} 22
TTE2 ks FA Aste HEAY ES AFsA A HAuoh
olF AVIE Mz A AT REMIKS M@ TEA FoEA
Hitakel MeE FZAFAH0 5 Hifee BRKS olekgol 94
Al s ez HRAAA =23 HES At AT THE=E
AMEE Aol g wjmith IvkE B Rkl AAUA =3
AZE koA i A A Fffol ATt st Atdte] st = FA
MEL HEORS TAFOEA HES Pt e AEE AT

rr

o

29) Pickering v. Barkley(1648) 82 E.R. 587; Styles 132; 2 Roll. Ab. 248, p. 10.
30) Barton v. Wolliford (1667) Comb. 56, 90 E.R.341.

31) wERIHE, AidE s, 161

32) A. A. Mocatta, M. J. Mustill & S. C. Boyd, op. cit., p. 210; Z= ¥ - @ w45,
il #5m 5C, 155-1561f1.

33) A. A. Mocatta, M. J. Mustill & S. C. Boyd, ibid., p. 210.

34) Wrhak - A H O, Biie S, 20,

35) Raoul Colinvaux, op. cit., para.l0.

36) Hrhak - O, Biie e, 20,

37) L, 3-4m.
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olel gk Mk 194171 Fxk 53] 1880d Al F&3] F7Hsty
Azt A Aol ol2A HA=U I 2 FA diEE o] ek M
AR dmiy el F ol B3 LAY ol o] 27 74A] fuo] &g o
A= M g ERak I RS AT RO Mg ) FS7A
TEShid TIAFE FE A S AT g ste] Gkl
TR UFY Bobd &3] 2 TR/RE €A F2A dd. 2 F

Aol st FgolA APHA ATS W kol 677FA o] el

_—

ki
b

M

H2E BLERALS HEEO e BEEHH

I.slo] A

2vhkAdel A A FRIE ol T Momk g W LR ke H

BN = iy he] sl 32k3k %%"Jﬂﬂ 8o Qlste] 1830
WA= kel A ki PETS e REMKRE 6771 o] Fe o2
A = AT

ool |2 1893 StEl¥ka A sk BNkl olste] Rk
8 gAGALY, dede FAFH R ofFojA= &Fol7] Wl

< WS O a7 A A7) Uk el vE yekekd

AN = stA HAT

webA A 2 P Yol g ke A JEEA HA=T, o]
23 W T g JEAVE B i El dete] mAHoR
it 7 i 210k e ZHAd sk Aol

o3 =¥ o g 19129 R Ee] Ao I Fo =

38) RS, mideE, 51,
39) Wdak— - WA, BiiEE, 3m.
40) A. A. Mocatta, M. J. Mustill & S. C. Boyd, op. cit., pp. 210-217.
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113) J. F. Wilson, op. cit., p. 205.

114) (b) "Carrier” means a person that enters into a contract of carriage with

a shipper.
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115) (e)”Performing party”means a person other that the carrier that
physically performs [or undertakes to perform] any of the carrier’s
responsibilities under a contract of carriage for the carriage, handling,
custody, or storage of the goods, to the extent that person acts, either
directly or indirectly, at the carrier's request or under the carrier’s
supervision or control, regardless of whether that person is a party to,
identified in, or had legal responsibility under the contract of carriage. The
term "performing party” does not include any person who is retained by
a shipper or consignee, or is an employee, agent, contractor, or
subcontractor of a person(other than the carrier) who is retained by a

shipper or consignee.
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117) 1. Subject to article 9, the responsibility of the carrier for the goods under
this instrument covers the period from the time when the carrier or a
performing party has received the goods for carriage until the time when

the goods are delivered to the consignee.

118) 2. The time and location of receipt of the goods is the time and location
agreed in the contract of carriage or, failing any specific provision relating
to the receipt of the goods in such contract, the time and location that is
in accordance with the customs, practices, or usages in the trade. In the
absence of any such provisions in the contract of carriage or of such
customs, practices, or usages, the time and location of receipt of the goods
is when and where the carrier or a performing party actually takes

custody of the goods.
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119) 3. The time and location of delivery of the goods is the time and location
agreed in the contract of carriage, or, failing any specific provision
relating to the delivery of the goods in such contract, the time and
location that is in accordance with the customs, practices, or usages in the
trade. In the absence of any such specific provision in the contract of
carriage or of such customs, practices, or usages, the time and location of
delivery is that of the discharge or unloading of the goods from the final

vessel or vehicle in which they are carried under the contract of carriage.

120) 4. If the carrier is required to hand over the goods at the place of delivery
to an authority or other third party to whom, pursuant to law or
regulation applicable at the place of delivery, the goods must be handed
over and from whom the consignee may collect them, such handling over
will be regarded as a delivery of the goods by the carrier to the consignee

under paragraph 3.
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122) 1. Where a claim or dispute arises out of loss of or damage to goods
or delay occurring solely during either of the following periods: (a)
from the time of receipt of the goods by the carrier or a performing
party to the time of their loading on to the vessel, (b) from the time
of their discharge from the vessel to the time of their delivery to the
consignee; and, at the time of such loss, damage or delay, there are
provisions of an international conventionlor national law] that (i)
according to their terms apply to all or any of the carrier’s activities
under the contract of carriage during that period, [irrespective whether
the issuance of any particular document is needed in order to make

such international convention applicable], and (ii) make specific
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provisions for carrier’s liability, limitation of liability, or time for suit,
and (iii) cannot be departed from by private contract either at all or to
the detriment of the shipper, such provision, to the extent that they are
mandatory as indicated in (iii) above, prevail over the provisions of

this instrument.

123) 2. The provisions under article 8 shall not affect the application of article

18(2).
124) 3. Article 8 applies regardless of the national law otherwise applicable to

the contract of carriage.
125) A/CN.9/WG.III/WP.32 on "Draft instrument on the carriage of goods

[wholly or partly] [by seal”, para. 250.
126) A/CN.9/WG.III/WP.32 on "Draft instrument on the carriage of goods

[wholly or partly] [by seal”, para. 250.
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128) 1. The parties may expressly agree in the contract of carriage that in

respect of a specified part or parts of the transport of the goods the

will arrange carriage by another carrier or

acting as agent,

carrier,

carriers.

129) 2. In such event the carrier shall exercise due diligence in selecting the
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other carrier, conclude a contract with such other carrier on usual and
normal terms, and do everything that is reasonably required to enable

such other carrier to perform duly under its contract.
130) A/CN.9/WG.III/WP.32 on "Draft instrument on the carriage of goods

[wholly or partly] [by seal”, para. 44.

131) 1. The carrier is liable for loss resulting from loss of or damage to the
goods, as well as from delay in delivery, if the claimant proves that (a)
the loss, damage, or delay; or (b) the occurrence that caused or
contributed to the loss, damage, or delay took place during the period of
the carrier’'s responsibility as defined in chapter3. The carrier is relieved
of all or part of its liability if it proves that the cause or one the causes
of the loss, damage, or delay is not attributable to its fault or to the fault
of any person mentioned in article 14 bis.

A14=F 3] 2ol A 1) &k A(claimants)S AWM HoFAS Fi1, 2)7]

o 3H(contributed to)= Aglx, 3) 2831 1 FE=WE(to the extent)
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in paragraph 1, proves that an event listed in paragraph 3 caused or
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contributed to the loss, damage, or delay, then the carrier is relieved of all
or part of its liability except in the following situation: (a) if the claimant
proves that the fault of the carrier or of a person mentioned in article 14
bis caused or contributed to the event on which the carrier relies, then the
carrier is liable for all or part of the loss, damage, or damage, or delay.
(b) if the claimant proves that an event other than those listed in
paragraph 3 contributed to the loss, damage, or delay, and the carrier
cannot prove that this event is not attributable to its fault or to the fault
of any person mentioned in article 14 bis, then the carrier is liable for part
of the loss, damage, or delay. (c) if the claimant proves that the loss,
damages, or delay was or was probably caused by or contributed to by
(i) the unseaworthiness of the ship; (ii) the improper manning,
equipping, and supplying of the ship; or (iii) the fact that the holds or
other parts of the ship in which the goods are carried (including
containers, when supplied by the carrier, in or upon which the goods are
carried) were not fit and safe for reception, carriage, and preservation of
the goods, and the carrier cannot prove that; (A) it complied with its
obligation to exercise due diligence as required under articlel3(1); or (B)
the loss, damage, or delay was not caused by any of the circumstances
mentioned in (i), (ii) and (iii) above, then the carrier is liable for part

or all of the loss, damage, or delay.
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133 % A7TFe Fake] o Foll #ato] ABEFH A32x74A FA s
=, A32ZY FA4E v 2. The shipper shall be responsible for

the acts and omission of any person to which it has delegated the
performance of any of its responsibilities under this chapter, including its
sub-contractors, employees, agents, and any other persons who act, either
directly or indirectly, at its request, or under its supervision or control, as

if such acts or omissions were its own. Responsibility is imposed on the
shipper under this provision only when the act or omission of the person

concerned is within the scope of that person’s contract, employment, or

agency.
134) 9B E 3 21 FAOE B =% [127W FAe dEF HARo] 9]
o}
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136) 3. The events mentioned in paragraph 2 are:

(a) Act of God; (b) Perils, dangers, and accidents of the sea or other
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navigable waters; (c¢) War, hostilities, armed conflict, piracy, terrorism,
riots, and civil commotions; (d) Quarantine restrictions; interference by or
impediments created by governments, public authorities, rulers, or people
including detention, arrest, or seizure not attributable to the carrier or
any person mentioned in article 14 bis; (e) Strikes, lockouts, stoppages,
or restraints of labour; (f) Fire on the ship; (g) Latent defects in the ship
not discoverable by due diligence; (h) Act or omission of the shipper or
any person mentioned in article 32, the controlling party, or the
consignee; (i)Handing, loading, [stowage,] or unloading of the goods
[actually performed] by the shipper or any person or any person
mentioned in article 32, the controlling party, or the consignee; (j)
Wastage in bulk or weight or any other loss of damage arising from
inherent quality, defect, or vice of the goods; (k) Insufficiency or
defective condition of packing or marking not performed by [or on behalf
of] the carrier; (1) Saving or attempting to save lief at sea; (m)
Reasonable measures to save or attempt to save property at sea, (n)
Reasonable measures to avoid or attempt to avoid damage to the
environment; [(0) Acts of the carrier or a performing party in pursuance
of the powers conferred by articles 12 and 13 when the goods have
become a danger to persons, property, or the environment or have been
sacrificed.]

137) 4. When the carrier is relieved of part of its liability pursuant to the
previous paragraphs of this article, then the carrier is liable only for that
part of the loss, damage, or delay that is attributable to the event or
occurrence for which it is liable under the previous paragraph, and liability

shall be apportioned on the basis established in the previous paragraphs.
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140) A d, A =E, 414,

141) A/CN.9/572 on Report of Working Group(Transport Law) on the work of
its fourteenth session, paras. 33 and 80.

142) A7IA 9 jiTEfES B EITERETS st g ofd

= AeEe Aoz Al2A oA ARk (E%IE, “UNCITRAL
B s Al12aF S F R A, TERGESE G, A26d A28 (%
=3l F 2004, 11), 539H F=x).

143) 1. Variant A of paragraph 1 : A performing party is subject to the
responsibilities and liabilities imposed on the carrier under this instrument,
and entitled to the carrier’s rights and immunities provided by this
instrument (a) during the period in which it has custody of the goods; and
(b) at any other time to the extent that it is participating in the

performance of any of the activities contemplated by the contract of

,55,



et B 1 BEATE FHE ML, BRI e EES oF71% Abxde] (a) i
we Bastal e 71 Sk B (b) iyl st o=H ojw
R

ol HAZ A 2o R fMmppel HAZ Bk, K =

o

@ gy A

e

o o] ATh.144)
A5z A23 ¢ R Aol o] FeFeA Ak A 0|99 JFE Gl%gh
¢ e ERYY MK, BiH e EE et Allex A281H), A
24z A|43146) a3 A18FUDA A A ZET Z3ste A A g
gt Aol EiTEHyET 2183 A AIATY gzl PAAH
o2 oot ge 3 ol FHHA of e
A15% A3 : A58 Be-E Adsta MR AL (a) BIrEdH 2
(b) KEirEFE] A FEbis % (subcontractor) & X F3te] %7

carriage.

144) Variant B of paragraph 1 : A performing party is liable for loss resulting
from loss of or damages to the goods as well as from delay in delivery,
if the occurrence that caused the loss, damage or delay took place:

(a) during the period in which it has custody of the goods; or
(b) at any other time to the extent that it is participation in the
performance of any of the activities contemplated by the contract of
carriage provided the loss, damage or delay occurred during the
performance of such activities.

145) Aol #g FAHo=E B =& 60 789 A+
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148) 2. If the carrier agrees to assume responsibilities other than those
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imposed on the carrier under this instrument, or agrees that it liability for
the delay in delivery of, loss of, or damage to or in connectin with the
goods shall be higher than the limits imposed under articles 16(2), 24(4)
and 18 a performing party shall not be bound by this agreement unless
the performing party expressly agrees to accept such responsibilities or

such limits.
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149) 3. Subject to paragraph 5, the carrier shall be responsible for the acts and
omissions of (a) any performing party, and (b) any other person, including
a performing party’s sub-contractors and agents, who performs or
undertakes to perform any of the carrier’'s responsibilities under the
contract of carriage, to the extent that the person acts, either directly or
indirectly, at the carrier’s request or under the carrier’'s supervision or
control, as if such acts or omissions were its own. The -carrier is
responsible under this provision only when the performing party’s or
other person’s act or omission is within the scope of its contract,
employment, or agency.

150) 4. Subject to paragraph 5, a performing party shall be responsible for the
acts and omissions of any person to whom it has delegated the
performance of any of the carrier’s responsibilities under the contract of
carriage, including its sub-contractors, employees, and agents, as if such
acts or omissions were its own. A performing party is responsible under
this provision only when the act or omission of the person concerned is

within the scope of its contract, employment, or agency.

151) 5. If an actin is brought against any person, other that the carrier,
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mentioned in paragraphs 3 and 4, that person in entitled to the benefit of
the defences and limitations of liability available to the carrier under this
instrument if it proves that it acted within the scope of its contract,
employment, or agency.

152) 6. If more than one person is liable for the loss of, damage to, or delay
in delivery of the goods, their liability is joint and several but only up to
the limits provided for in articles 16, 24 and 18.

153) AAAGAS Aol #3 FAHoIH, ¥ =& 66W 74 A& HAE
o] Ut

154) 7. Without prejudice to article 19, the aggregate liability of all such
persons shall not exceed the overall limits of liability under this

instrument.
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155) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 17.

156) 1. Delay in delivery occurs when the goods are not delivered at the place
of destination provided for in the contract of carriage within any time
expressly agreed uponlor, in the absence of such agreement, within the
time it would be reasonable to expect of a diligent carrier, having regard
to the term of the contract, the characteristics of the transport, and the

circumstances of the voyagel].
157) ekt A7 wgd Ao &3 ol
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159) 2. If delay in delivery causes loss not resulting from loss of or damage
to the goods carried and hence not covered by article 17, the amount
payable as compensation for such loss shall be limited to an amount
equivalent to[..times the freight payable on the goods delayed]. The total
amount payable under this provision and article 18(1) shall not exceed the
limit that would be established under article 18(1) in respect of the total

loss of the goods concerned.
160) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 24.
161) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 31.
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162) 1. Subject to article 18, the compensation payable by the carrier for loss
of or damage to the goods shall be calculated by reference to the value of
such goods at the place and time of delivery according to the contract of
carriage.

163) 2. The value of the goods shall be fixed according to the commodity
exchange price or, if there is no such price, according to their market
price or, if there is no commodity exchange price or market price, by
reference to the normal value of the goods of the same kind and quality
at the place of delivery.
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165) 3. In case of loss of or damage to the goods, the carrier shall not be liable
for payment of any compensation beyond what 1s provided for in
paragraphs 1 and 2 except where the carrier and the shipper have agreed
to calculate compensation in a different manner within the limits of article
38.

166) A/CN.9/552 on Report of Working Group(Transport Law) on the work of
its thirteenth session, para. 34.

167) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 35 and 37.
168) A13xF 7L 3 oA ‘iz B HF (in connection with the goods)&E
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170) 1. Subject to article 16(2), the carrier’s liability for loss of or damage to
or in connection with the goods is limited to [..] units of account per
package or other shipping unit, or [...] units of account per kilogram of the
gross weight of the goods lost or damaged, whichever is the higher,
except where the nature and value of the goods has been declared by the
shipper before shipment and included in the contract particulars, [or where
a higher amount that the amount of limitation of liability set out in this
article has been agreed upon between the carrier and the shipper.

171) 2. Notwithstanding paragraph 1, if the carrier cannot establish
whether the goods were lost or damaged during the sea carriage or
during the carriage preceding or subsequent to the sea carriage, the
highest limit of liability in the international and national mandatory

provisions that govern the different parts of the transport shall apply.
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172) 3. When goods are carried in or on a container, the packages or shipping
units enumerated in the contract particulars as packed in or on such
container are deemed package or shipping units. If not so enumerated, the

goods in or on such container are deemed one shipping unit.

173) 4. The unit of account referred to in this article is the Special Drawing
Right as defined by the International Monetary Fund. The amounts
mentioned in this article are to be converted into the national currency of
a State according to the value of such currency at the date of judgement
or the date agreed upon by the parties. The value of a national currency,
in terms of the Special Drawing Rights, of a Contracting State that is a
member of the International Monetary Fund is to be calculated in
accordance with the method of valuation applied by the International
Monetary Fund in effect at the date in question for its operations and
transactions. The value of a national currency, in terms of the Special
Drawing Right, of a Contracting State that is not a member of the
International Monetary Fund is to be calculated in a manner to be

determined by that State.
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174) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 44.
175) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 47.
176) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 49.
177) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 51.
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178) Neither the carrier nor any of the persons mentioned in article 15(3) and
(4) shall be entitled to limit their liability as provided in articles [16(2)],
24(4), and 18 of this instrument, [or as provided in the contract of
carriage,] if the claimant proves that [the delay in delivery of,] the loss of,
or the damage to or in connection with the goods resulted from a
[personal]l act or omission of the person claiming a right to limit done
with the intent to cause such loss or damage, or recklessly and with

knowledge that such loss or damage would probably result.
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181) 1. The carrier shall be presumed, in absence of proof to the contrary, to
have delivered the goods according to their description in the contract
particulars unless notice of loss of or damage to [or in connection with]
the goods, indication the general nature of such loss or damage shall have
been given [by or on behalf of the consignee] to the carrier or the
performing party who delivered the goods before or at the time of the
delivery, or, if the loss or damage is not apparent, within [three working
days]la reasonable timel [working days at the place of delivery]
[consecutive days] after the delivery of the goods. Such a notice is not
required in respect of loss or damage that is ascertained in a joint
inspection of the goods by the consignee and the carrier or the performing
party against whom liability is being asserted.

182) A16x= fEAl B3 4 olth

183) 2. No compensation shall be payable under article 16 unless notice of
such loss was given to the person against whom liability is being

asserted within 21 consecutive days following delivery of the goods.

184) 3. When the notice referred to in this chapter in given to the performing
party that delivered the goods, it shall have the same effect as if that
notice was given to the carrier, and notice give to the carrier shall have
the same effect as a notice given to the performing party that delivered

the goods.
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185) 4. In the case of any actual or apprehended loss or damage, the parties
to the claim or dispute must give all reasonable facilities to each other for
inspecting and tallying the goods and [for]lmust provide] access to

records and documents relevant to the carriage of the goods.

186) "1. Notice of loss of or damage to [or in connection with] the goods,
indicating the general nature of such loss or damage, shall be given [by
or on behalf of the consignee] to the carrier or the performing party who

delivered the goods before or at the time of the delivery, or, if the loss or
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damage is not apparent, within [three working days] [a reasonable time]
[working days at the place of deliveryllconsecutive days] after the
delivery of the goods. [A court[may][shall]l consider the failure to give
such notice in deciding whether the claimant has carried ist burden of
proof under article 14(1).] Such a notice is not required in respect of loss
or damage that is ascertained in a joint inspection of the goods by the
consignee and the carrier or the performing party against whom liability

1s being asserted.”
187) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 75.
188) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 81.
189) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 84.
190) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 87.

,69,



A2z HIANA FARD Qe FoRT EERR P93 SRS
SAFE Ry BAse] B o] F T R Mk, K
e Eel skl HEAN WITHHEEE BHE S 2del Ryl

@ AolE, RU(THO 9 AolE i 1 vl oW kK
718 AolEA Zhel g HThio
2) #F

iy #aste] e E AL 1 T HEE A el LT
ok JRTEWS G RRE, BB T o3 BEN MG R T AL Bl
KHE S5zt add A7) gE Gk st & Wi R
T B R A BAEGIREIE 7 o] Bud ol dofe &

\

AR AANSA Bt wepA 5ol HT 6] Bolo|EA zhel Hep
groll FA8star A= A Y Pk, BALHIR R FHTl g A4 E F4

AotaL o}, &l o]1-Hl&n BT HoF A4z 2 A
BANCE oF A7x)el TLg HAAY TFAHEC] Ao
o] ARAAULL “FE11E R K" (performing parties)S ‘I [JE
178 3% " (maritime performing parties)® SFA3}I7|2 3L, &= “SHEPY
T BEste] e o " EFolA ‘ol #¥E7(in connection
with)= AHA8A] 712 stem gla o] 233 Hix A15x A4
&3 A58 =2 T F3lo] ol x| wkek ofujgld o] 23S HH
‘do g Ho} st 3o

o T} 192)

2
—

191) The defences and limits of liability provided for in this instrument and
the responsibilities imposed by this instrument apply in any action against
the carrier or a performing party for loss of, for damage to, or in
connectin with the goods covered by a contract of carriage and delay in
delivery of such goods, whether the action is founded in contract, in tort,

or otherwise.
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192) A/CN.9/552 on Report of Working Group(Transport Law) on the work of
its thirteenth session, para. 91.
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194) 1. The carrier is not liable for loss, damage, or delay in delivery caused
by a deviation to save or attempt to save life[or property] at sea [or any
other[reasonable]deviation].

195) 2. Where under national law a deviation of itself constitutes a breach of
the carrier’s obligations, such breach only has effect consistently with
this instrument.
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196) (a) The carrier is not liable for loss, damage, or delay in delivery caused
by any deviation to save or attempt to save life or property at sea, or by
any other reasonable deviation.

197) (b) To the extent that a deviation constitutes a breach of the carrier’'s
obligation under a legal doctrine recognized by national law or in this
Instrument, that doctrine applies only when there has been an
unreasonable deviation with respect to the routing of an ocean-going
vessel.

198) (¢) To the extent that a deviation constitutes a breach of the carrier’'s
obligations, the breach has effect only under the terms of this Instrument.
In particular, a deviation does not deprive the carrier of its rights under

this Instrument except to the extent provided in article 6.8.
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199) 1. Goods may be carried on or above deck only if (a) such carriage is
required by applicable laws or administrative rules or regulations, or (b)
they are carried in or on containers on decks that are specially fitted to
carry such containers, or (¢) in cases not covered by paragraphs (a) or (b)
of this article the carriage on deck is in accordance with the contract of
carriage, or complies with the customs, usages, and practices of the trade,

or follows from other usages or practices in the trade in question.

200) 2. If the goods have been shipped in accordance with paragraphs 1(a) and
(¢), the carrier shall not be liable for loss or damage to these goods or
delay in delivery caused by the special risks involved in their carriage on
deck. If the goods are carried on or above deck pursuant to paragraph
1(b), the carrier shall be liable for loss of or damage to such goods, or for
delay in delivery, under the terms of this instrument without regard to
whether they are carried on of above deck. If the goods are carried on
deck in cases other than those permitted under paragraph 1, the carrier
shall be liable, irrespective of article 14, for loss of or damage to the
goods or delay in delivery that are exclusively the consequence of their

carriage on deck.
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201) 3. If the goods have been shipped in accordance with paragraph 1(c), the
fact that particular goods are carried on deck must be included in the
contract particulars. Failing this, the carrier shall have the burden of
proving that carriage on deck complies with paragraph 1(c) and, if a
negotiable transport document or a negotiable electronic record is issued,
is not entitled to invoke that provision against a third party that has
acquired such negotiable transport document or electronic record in good
faith.

202) 4. If the carrier under this article 24 is liable for loss or damage to goods
carried on deck or for delay in their delivery, its liability is limited to the
extent provided for in articles 16 and 18 ; however, if the carrier and
shipper expressly have agreed that the goods will be carried under deck,
the carrier is not entitled to limit its liability for any loss of or damage to

the goods that exclusively resulted from their carriage on deck.
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203) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 106.
204) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 109.
205) A/CN.9/552 on Report of Working Group(Transport Law) on the work of

its thirteenth session, para. 117.
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£ ste &, (b) At el A A, o H&F

AAsHA ste ¥ (o) A%, ¥s4243 3F4 78 &0 AAQH= A
o] BE F &5 &5 &Y %ﬁ, MR HES 913t A Estal ks
.5 BLRRE D& AdRE AFA o] HEfARE I (ship
seaworthiness), AuFe] |5 FA8t7] #% A, A, A&F9
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v X o} F S ovlste Auhe] #iifihE /) (navigability) B xS A4
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e d
iy
o

X

205) MRHES, AU, 730,

206) E. R. Ivamy, Chalmers’ Marine Insurance Act 1906, 9th ed., (London,
Butterworths, 1983), p.56.; Dixon v. Sadler(1841) 5 M & W 405.

207) B W AR (Marine Insurance Act 1906) A|39%F #1438 : A ship is
deemed to be seaworthy when she is reasonably fit in all respects to
encounter the ordinary perils of the seas of the adventure insured.(’ 2} o]
nRE P B Lol + e AADL AL & 3

o
=
Ao A Feldoz A o Hiigg el e Aoz HFgit)
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SHAl Rifd, 4%, i S & 4 Y HEATHE /) (cargo worthiness)o 2 ¢
Ao Aot

(2) N%&

1) fiHin F i o) HEARE

sloj-ml2n] HHI A3x A1Y ()= “Aue) Hpig hs 2=

(to make the ship seaworthiness)”¢]2txl A3t A=d], ol= A=

o EY4 FHAZE Tale Aolth.2

ol i o] rke Ae @ael RE lsd Aol vl
A AT A7 LThske AR

o] AL ztFolof e AL Yu|r 29 F HAuk ZAA7E st

1T}210 waka] AA Sk A S0l
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¥
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P
[¢]

& FH0] ¢ who] e S 3ol UTha
2 5 9le Aotk md Aube MR Sike 1§ gATA Y&

2) e J) (navigability)
slo]1-vl2u] B A3F A1 (b)dA= “Aute] vt 2 d31A
AhdE SHA71, Auks Rt d8F S B3 H(properly man,

equip and supply the ship)’o]lg}tar F43tar Ut}

208) btk Tigraiian, (B2 E3AE 1991), 463,
209) McFadden v. Blue Star Line [1905] 1 K.B. 697.
210) FRHTES, Hif T, 74-751A].

211) /NI ER =) HiHe TR MRS SRR, T6-TTIA .
212) MRAUES, ifeE, 750,
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AMC 676.

1o
216) Temple Bar (1942) AMC 1125.

RS

kel
215) California and Hawaiian Steamship Co. v. Columbia Steam Ship Co., 1973

217) The Chickasaw (1966) AMC 2219.

213) K%, mifeE, 4651,
214) Raoul Colinvaux, op. cit., p. 114.
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=4 gafol ol Aol Fe 1
Aol webs AR, ANe FEse] Fzel FrhelM dm P
G WA WY FH BA LA

ANA =3 FAI Fefol &I A8EE THst P&l
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s B ol@ A e FAHH wiol B A BAZ 4D 5

S, HRTG RS et A"t A A & A(make the holds,
refrigerating and cool chambers, and all other parts of the ship in
which goods are carried, fit and safe for their reception, carriage and
preservation)”e] 2kl A3t} ik Aol s RS HNEB7EA
AsHA &Fet7] AT At Auld gisto] F5 vt s sta o

Aol HEste] whet fiERS SAAA Aol xS A

Astr LEI Fol Helolyder fxstr, e FFE &7
oate] EFsta, Netat WY, 55 T2 HAM A8t 537

218) The Vortigern (1899) p. 140 ; ANFR%E, wid THgraidlan, , 467-468IH.
219) Kbz, AR E, 468,
220) NJJ Gaskell, C Debattista & R J Swatton, op. cit., p. 187.

,80,



i AS] AP A, e AR kol siTdEkaL2n o

L
= HATENS FASH] A% A3 FYE ASY 3 A= A=
o}

£ AT g S Ry Bud B
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it
AU
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i
e
9
fo
2

el AR 2 B Wy g3 4 F Wy 2EH (ballasting) W
HE Hifige ol AFAe2 S Fv Aotk 28y AFE Y] AT
AoIA B el FE1 A FE % (bad stowage)S THESIZI= H A7}
Ao, AAY FES AOoWA AY(shifting board)S F A SFA] o}l
AL Hifige)) FHOo 2 HAIRE22Y) o &8 FTFHY HRWS M
oA iyl HAS 7P EHE HE Aroe HAFEZFOE B
ofof gtth22d) = HifqfE hold HRYS tdstA 9%, 254 RES

221) The Farrandoc (1967) AMC 411.

222) R i HSE, 46910

223) The Standale (1938) 61 LI. L. Rep. 223.

224) The Thorsa (1916) p. 257; Elder Dempster & Co. Ltd. v. Paterson
Zochonis & Co. Ltd.(1924) A.C.522.

225) Cargo per Maori King v. Hughes (1895) 2 K.B. 550.

226) Ciampa v. British India Shipping Co., Ltd. (1915) 2 K.B. 774.
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slol1-ul2u] HH] A3Z A1FgoNA Hifise i Ege A8 A
71 “/dute] gl o] W "} Al (before and at the beginning of the
voyage) etal ARSI ATk o 7]A] 4 o] gl IE GAE “iEg ol
A1 ZE ) 2 B8 23s w7 A (the period from at least the beginning
of the loading until the vessel starts on her voyage)’g}x 34311
9] Tt} 231)

a3 EEEtold WA AR FAL oy i LRI HHS
e 7183 ol A o ko] ol e} ikl A e Yo T He Fo] T4

T Fola-ulzn B A3ZE A1 A D3l= “I3f (voyage) & F
rate] f-of @Al MifiE ol oot BAEE AA FFIte o
v)sl= Aol Z 233 fipifiEfEe]l I (doctrine of stages)e Z -8 A

=k g A o] FAANAMY Fal= Bt A Bkl o2& Alek

227) Tattersall v. National Steamship Co. (1884) 12 Q.B.D. 297.

228) Stanton v. Richardson (1875) 9. C.P. 390.

229) The Erik Boye (1929) 34 L1.L. Rul. 442.

230) dix 9 1976. 10. 29. &2 1976 ©F 1237.

231) Maxine Footwear Co. v. Canadian Government Merchant Marine Ltd.
(1959) A.C. 589.

232) FEImAR, TRERRME R (BT BCRA S B @, 1983), 192-193fi.

233) The Chyebassa (1966) 2 L1. R. 193(C.A.).
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3} 3l (contractual voyage)234)S =3t}

(4) EEHELHY A=

oo gk E M ERZENS B A& 2 A8k9
HARRE NS Adid oz #uld K7l Ao} 235 Bl A3z A1
A SR AN Aol HifiE NS ZFEE e F9(due diligence)E

=

o & He AR S

WE,

nehA] R Al T EH S ZAFEE AT HEXEBE O AT
W oB]E dubo] ek o] W gk A HifiigE S ZEFA ket U
O stugt=s EMiEEIEEEBe O Ao2ZA a2 A HES AA
et s T A4z A1F Ad ZF=x).

A HAGE S A E A3l oA T Dol F F U= Y
AgS A9o ¥ & S A= Ak 34 (reasonable fitness)S <]
nehe AU HgolA, Ee S Aol ¥ A= A AFA

= dtiise I olgte e kel SIAg 23 O Hdute] #3E 3

o] Aol wet Aot A o F el & HQl Jhgolmg26) I i
Aukel 9%, dA4"E &), A7 e HERHY A weld S A=
Z1 o]t} 237

et Aol AstEFo R st FEE FRE Fo} mpel WMk
He il 2SI AT st ® ol AS = fiuilgse e HEfRE DI
HHE BRI AoTE WA LT3

= e NS A7 AR de de 2AEH ST
M AN T 45 % (careful and prudent shipowner)] & oA M y2 o
stofol gt WA BHE Y AP AFS MM A7 ZE Vhs

ol
==

234) The Makedonia (1962) 2 All E.R. 614

235) A. A. Mocatta, M. J. Mustill & S. C. Boyd, op. cit., p. 80.
236) Burges v. Wickham (1863) 8 L.T. 47.

237) Foley v. Tabor (1861) 2 F & F 663, 175 E.R. 1231.

238) Rio Tinto v. Seed Shipping Co. (1926) 134 L.T. 764.
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Steam Navigation Co0.(1927) 2 K.B. 457.
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239) The Munchaster Castle (1961) 1 L1. R. 57; Angliss & Co. v. P & O
240) MRAUES, HuHeE, 78I,




Abolo WA A QN AAAA Y EARGYE LHEKTES T FAHA I
A ee At A
webA] R KUkl este] s o] a-wan] S H8st= A5l

Aol HiffigE Dol B AT EREHE ENIA ot AEE

fr

#HE o kAT ‘
2 dlola-vl2u] FHHlol A I EHTS Aok & e HimiklA e}t 2
o] T3ttt & 4 Utk

aHy slol-vl2u] HHl A32 A1) e IR R HR
Ael H5-A9 %%Z%(overrldmg obligation)&}al & 4 1o ™ 242 HLfife

g BAY o Hifig NS wNE A HEMMH FF0] 7
s

241) The Hellenic Dolphin (1978) 2 L1.R. 336.

242) Maxine Footwear, (1959) 2 Lloyd’s Rep. 105, (1959) A.C. 589.

243) William Tetley, op. cit,, p. 376 & Z.

244) Benedict on Admiralty, Tth ed., Vol. 2A(Matthew Bender, 1983) p. 62.
245) Goodfellow Lumber Sales Ltd v Verreault (1971) S.C.R. 522.
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Bl B3 EEEH

(1) &3

el B EEEH e MR HHEA HED 7 de WHeE
MRSt Biffste A T3 2ol Miriys ASHA AR, Huk, BEfF,

{l‘!’/ \é"i‘i g_] _6.}_0:] ]: E Z&E ULU]-T;]- 247)

dlo] L-ml2n] B A3x A2 = ik A HERYS A As)
I FAZA fEL, Mok, B, ER, RAF, WE R BbEsto ok (-
the carrier shall properly and carefully load, handle, stow, carry, keep,
care for and discharge the goods carried)il S#EZE¥ol B3I FEEKES
A sk

=

N
2
w

N
Y
Do
o
flo
=4
B
N
-
=
ot

b NS BT 1Y R RIS
Gl Bkl 22Z Q] S A B A2xo) o]o] AL ¥
3

BEHY ENE pduikd slgsta piduiAR
e BiHo] A7W I dEHF A st BEERES

A o ' ER A pagE A I HES Kmmy o
frisEel 7] Wil HiES Aol sl8HA F=rh( F FoF A3z A8

=

(2) EEEHY

M AS GERy el B EEABE “AEsta FZA  (properly
and carefully)e] & stofoF st=dl, o714 “Z A 3s}A "(properly) & Hix¥)
o] 540 wet et FHF5 VloAA HrYAE olPst= S Tt

247) “EAZE B FEFESH RS B ARe] A Al A el BR
7F A7) WiZolth. 2ok 22 oA e ARHA HES] FAd e
FFolMe 7= BE 7] 27 Wi g2 Yol xof vele 2

4 L
s tAet. AfHoF ik AL HFE gt HTE Ao g
The Cour d'Appel de Bordeaux, March 28, 1963, DMF 1963, 483 at p. 485.

o)

,86,



M O AEE CFAAA BT B £ES LTV BO2M0 &

“F A (carefully) 2t T2 JEHRO] dAA AAE ZE HAE V&AL
24 433 FYE ke S om0

gege] Ade o] T =8 G330 Z (efficiently) e N
ABERATE2D o] efgo] “HAsta FYZAHE T AEV]
Hzmel S0 mE AAES FAE 7=d As a7 A
L=

oy HA A3z A2ge me = AEHo)a A3 FKiEo] 7
= shAR A A K= olUth =, ik Aol 19 #HE
A" o] g stofof spARE 1A o @EH@O]I’— S wHmeta ke A
& ofyt} 252)

aga “FYPAYE EF ‘AAsATHE £V FUHE AL

TREFY A5 ZE AL 48 EEy 2 BEo A% dexe

EEEpse 29 29 Aoy BAA HiEol W 77t A=Y
BEHRE olsfetAl SFARF23 aejvh B A3x A1 I Ao
of HiffifE I EEHBE AT HEABE EFo FA1, A4z A2%
@35 WA @z o35t fx Al s BT A2 B o fHixW
of 87 E HMRAY HEEAEFY] A= W A BRIAZA Y &
(ERHE FAL H{LS old ZO=F Holof 3hrh254) uhaba] #HiHol A 9

ST

N

248) WE. Astle, Hague Rules Law Digest, (London : Fairplay Publication
Ltd., 1981), p. 29.

249) AL T HSE, 645101

250) bE#FE, 64410, Gosse Millard Ltd. v. Canadion Mercantile Marine Ltd.
(1927) 2 K.B. 432 [M. Ganado, H. Kindred, Marine Cargo Delays,
(London: Lloyd’s of London Press, 1990) pp. 97-98].

251) Albacora S.R.L. v. Westcott & Lawrance Line [1966] 2 Lloyd’'s Rep. 53
; A.A. Mocatta, M.J. Mustill, S.C. Boyd, op. cit., p. 227.

252) William Tetley, op. cit., p. 553.

253) Ibid., p. 554.

254) Ibid., p. 531.
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255)
256)
257)
258)
259)

Ibid., p. 531.

[1966] 2 Lloyd’'s Reo. 53.

William Tetley, op. cit., p. 530.

A, Wi &5, 64716

Calif Packing Corp. v. Matson Navigation Co., 1962 AMC 2651, 2653
(Cal. Mun. Ct. 1962); Pettinos Inc. v. American Export Lines, 68 F. Supp.

759, 1946 AMC 1252 (E.D. Pa. 1946);
AMC 1407 (ED.N.Y. 1942);
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Hadjipatera, 81 F. Supp. 438. at p. 445, 1949 AMC 49 at p. 57 (S.D.N.Y.
1948)[T.J. Schoenbaum, A.N. Yiannopoulos, Admiralty and Maritime Law
(Virginia : The Michie Company, 1984), p. 310]; General Foods Corps. V.
S.S. Troubador, 98 F. Supp. 207 at p.210, 1951 AMC 662 at p. 664

(S.DN.Y. 1951).
260) @%b 9, T FAbol2 BRI | (@it 1966) 1312-13130fi.
261) EBwigy, Tig BiER ALl EFAT Ay (BEE R, 1988) 671 .
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262) K7, mifeE, 6781 .
263) William Tetley, op. cit., p. 527.
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o] AL E o} jiRel AHEE B Aol iyl 2
3260 RE o) HEo] AL HE welE Mol dute] Whe Yoz o)

T R 2 RE iRl A1&E A9l A}
He AAZ B AN 53] EAV B0 BRELS R A0 AL 4
FaltAY =E Bt of 3260 e 24 & A =
2t R AL HEY A AR AR o]ehdo] 1 X0
%!

Lo

Ao
77} o2 7) Moz wa fi gzsz»}, AL RE A9

A1 Aure] HEiaEE R E G B3 HeAd e #

N = MRS RB7F o267
a2y SR Aoy el mheh R Aol T, R AL
a7y F9 Za HAsA fipkistelof o whEbA iHikiyol LAHAL 3
= EmfpAC] S AET Brde i AS Hrel KRl et
HAES Aok st A 2ol 268 it T<toll Aot 1o Hiryel i
ol et e Jlim A2 HIES AA Fevh209 T2y Hzm A2 B A

264) Ibid., p. 528.

265) E.T. Barwick Mills v. Hellenic Lines, 331 F. Supp. 161, 1972 AMC 1802,
(S.D. Ga. 1971); The Yoro, 197 F.2d 241, 1952 AMC 1094, (5 Cir. 1952).

266) Sumitomo Corp. v. Sie Kim, 632 F. Supp. 824, 1987 AMC 160 (S.D.N.Y.

1985).

267) Nichimen Co. v. M/V Farland, 462 F.2d 319, 1972 AMC 1573, (2 Cir.
1972).

268) Federal Insurance Co. v. Sabine Towage, 783 F. 2d 347, 1986 AMC 1860
(2 Cir. 1986).
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of & Abge] #Hixydl HES U BFole 2 HE st A3
of gk HiLS FE3h

wEpACl Mkl thste] Fffts A7 A= @A A 19
el ® a7t gk Abgo] AAE MRS stooF 0420 aela
BN e Jeg2A wif A fste] dix Aol s Toh= v

%9 AL HF%RGH (2 non-responsibility clause) 2 EZ A9 &
g2 AR g
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O

2) MR miel EAE

slo]2-ml&m] Bllol osbof ik A2 M d Foll doid Mk
o ik e TRl tHeto] LS Aok du2D ¥y EAl= HrA

T 29 tEdoly 2o ARERJCA SR Mol MiikiEY A 2

£ HILE BF wAgTE 23

o
=
receipt)2™ell WA F o g2 At FHES AHeHE =89S Vleola

269) Federal Insurance Co. v. Sabine Towage, 783 F.2d 347, 1986 AMC 1860,

(2 Cir. 1986).

270) Sect. 21 of the U.S. Pomerence Act, Act of August 29, 1916, c. 415 ; 39
Stat. 538; 49 U.S. Code sect. 101.

271) Pyrene Co. Ltd v. Scindia Steam Navigation Co., Ltd [1954] 1 Lloyd’s
Rep. 321.

272) William Tetley, op. cit., p. 533.

273) Eomikol A ZEAS A AYolit 2 HTS AL oA SR
1 E (reasonable care) =+ %3 1 E % (due diligence)¥t X3 AT}

274) FEAKALS] AARZ 47 (mate’s receipt)dl 3| Bsle ZEIEA] A" oy i
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debd mmAe HA A% 29 AYelz B AAA ohIW Zi
Ao B AAAE WA Ackel B HAiKe] oA AW kA ®
t 2o gEle] HEyS THT Wl REANA BAD AR B
Aol oJstel Aol @ Rolch2H)

o

(4) Fify Lo {EEES
D) 3

%H(stowage)ﬂ‘r e Advbel HHa kY FS Abele] #AE 1

AP sy FAE veistdA Ayl anE WASE e B
2o dutHo g RAMY Fiffe Fe ERA, 29 ted e AE
Qo] A9 wE RANRH ACE wE T REH SE RF 9B
FifrE v gttkar spATH27)

2) HAEN%E
slo] vl z=n] Bllel Al = Bifl ek At F /1A #HE FAHS
Atk AA= A3z A1l o3t FsjE fAEy] A7 FaE MAT
o] Adubo] P F|E sk AAHPS JHAL B LS AFES
st 98t A3e HERGEE tsteor dve ot EAe i
wy AA L] #Eld B Ao Mg HA B
a2 BifFe] RS HifiE I EEBY 502 A% miiae I F

Zolehe ARE AALE A7 YoIA OlE T HBHT EFHE P

st 7l xS ZHE R Eirsle HME BT MU MHE Y FIX
2 fifEy 2o RE Al Myite] BIEEEAS AFESEH HERY) AR 7
g oy of=(CY) == HE oY ZdolE ZHOA(CFS) #iightt,

275) William Tetley, op. cit., p. 533.

276) /NI ER =) Hids TR MRS SRR, 921fI.

277) William Tetley, op. cit., p. 550.
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i = Ris “
g Aol alZet=tl, BlE HHiE ) B3 FEo] oHE B A=
= AR I Aol ARE WikFeg I Aeg Aid 45

3) Fiffe} #AE FEpke [

O #wEANY #EE

Aol BA N> HEZ B 7 e g wE A el EEA
(surveyor)ol Al #iH S ZASHA 3l JdSAEE FHEEA o gt} 75
st FAddte ks 2AFE oVt e, o9k #-Ete so]2-H]
28] BT Biffo] &3l et AdeA A & Ae WAE X607
Aoly o] tiEdlelAl Foste HAIAA 78 71 UA FAT B
A3z A6d 53 22 A8 dstd 243 BEFZE e A=

F4 # U E2®

‘HAH e 8 Wk e Bl wAS A e, ik AT %
AL ERYs A Mk NeE AdAEe7] 98t e A BRE
HE A3 A F3tedof 3t}”(In the case of any actual or apprehended

loss or damage the carrier and the receiver shall give all reasonable
facilities to each other for inspecting and tallying the goods)

a8 @Al AASE A TE AMdRte R T8 o] FE3T
PSARZE He AL oty th2m
@ =i Aol -‘ﬂﬂ EN)

Biife) BAE A4 Belse] g Rolx 2 Hiffdl i A
FHQ Bae Aol s Ao|tha0 ol Autel BAYH A @ A

278) Ibid., p. 544.

279) The Anthony II (Blanchard Lumber Co. v. S.S. Anthony II), 259 F. Supp.
857, 1967 AMC 103, [1966] 2 Lloyd’'s Rep. 437, (S.D.N.Y. 1966).

280) R.T. Jones Lumber Co. v. Rpen S.S. Co., 270 F.2d 456, 1960 AMC 46, (2
Cir. 1959).
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Aol kAol g HILS r Aol Fadteiof & Wk ofye}, &
wmol e AWEFEH Al R Ao Fedstodor 8}7] wj & ol et
A A Biffed st HTAA HIES dFAHZ MW AdA A =
wap Aol o] sk Fiffol thste] MW Aol HALAA olYgtth= it it 4
o] frHie BN A3z A8 ofste Faeta Eoh

gy HI A4z A28
o AFAY 1 tiEQl e xRS 29 e BRLE st Yo
OGRS Wk Ee Edfiol] Wit HALS A A okY &tk (Neither the

carrier nor the ship shall be responsible for loss or damage arising or

fr
(i
[
>~
o
W
rx
r s
rlo

resulting from : (i) Act or omission of the shipper or owner of the
goods, his agent or representative)il T+ A 3tal Yo}, wraEbA & Aol A}
Aol s FAASA B st 2 AFR=E A #rpol ohet
of AT HE et s dodem HRrAS RSS2 5 . 2
gyt o] AL HERACAR BiEe] = Adrte] B B3 £A7F
e Afoe A&HA ok g 282

ZAeoly W9

AL 7 ]H 1411"%01] HrS g Bede A4 F9
QA Fifty stofoF ghth. o] ool HE| ol WFoll HirYS Fiff

Akl fivfie] Aol £38t7] WiEojtt. Ty FCLY 459 2ol &
Aol HElely Wil xS Fiff e AL @Al HES Aok

Frpm BT}

®

H’l

(5) MR, (4 B 47 1) TR
f bile) L My AR olFF i Fol AAIA R
St o hirel 2 4 Utk ole @ oJulolA dute AFel Faelw

AR AT A = R AL WRE ofyet FadAtel 7= Sttt

EI

281) Canadian Transport Co. v. Court Line, [1940] A.C. 934.
282) The Heinz-Horn, 404 F. 2d 422, 1968 AMC 2548, [1970] 1 Lloyd’'s Rep.

191 (5 Cir. 1968).
283) William Tetley, op. cit., p. 546.
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wEolH wEEY FAhFH olvg e, (R4 (keeping) e (to
care for)v W& v Ao R4, dAW FfFol TFS A7 &
wrs A3 e dAHA FEF e
T} .284)

of MEEKE AHa FARA FPstdor st=d, 1 FIPL
zkzy o] Jmyyel wet AR Eojof & Ao R Erh.28)

RE Folg e AL ¥

rot

1) RS S WY K%

Qi LRSS S f1stel ATR mRpe) 83T 548

3, jisyel 4Ael ek

S TP ARy Tuk R R ol ARe FoE o @ &
S A Ol A Bk I QTR A 8 3 T 2)

RAL SERMS ARA FEE = GAY T T B @

S 9ok sy ZHMe ARG AW F e B E ¥ 5 Ao

gk

o

T

ikl e RS Zsto ol & A HQl HH7E A S de A
& oYt} AR e Aol @ Ee o s &
%) .

< MRS ZHSHAl golok @uk. TPl it 2HS Ed0a
st HrYS AASHA #BEstoor & v o ®wHIF AAEHE AL
obU T}l 2] SF A T .288)

¥ Armour & Co. v. Compania Argentina de Navigation {289
AN ks st ¥ffel AT EHAL HE Al I W] FEol a7

284) /AT = iR TR AR TR 4 kR, 9211

285) LA, 92i.

286) 71 F. Supp. 444, 1947 AMC 568.

287) William Tetley, op. sit., p. 555.

288) 71 F. Supp. 444, 1947 AMC 568, 170 F.2d 25, 1948 AMC 1589 (4 Cir.
1948).

289) 1958 AMC 332, [1958] 2 Lloyd’s Rep. 49, S.D.N.Y. 1959).
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s dHo) Biff EE EEANE ATY 5 gL Aol HEAe] 2
mEEe THS ARHAY £E 2R 5 e
AAE B AA EASL 5 B
me MR 5t AR

Rt

mepA R Aol AAdsta FRA HxrYs Hrd + o R
NS HrWE ZistA AU e 7hed SEHS 23 ofgddlA Mk

st= Aol W kAL FAE FEA doew rEn= Aoln .20

I GER AL iz AEAR SAS dTekA dewd HHA,
S5 HrPel detde rm AR 58 AXNE EEAAA shook
& Ao s 7E A0 whebA Gl Aol 583 A A
Al

o EAY e NMES 22 HASIEA e Mo 2

A

A3t or st} 18R e -
St} 292) a3y ofw pyefel diste] 87 EE T FA A
zZ g Zolgtd, g Aol Fd 2 ]

)
i
5
-
flo

MR AL iHxpe] FIlE 97 fste] §E3 AIoMe HEYwS
bt wizbstx] o SkElE AU Aok o]9f #HHEEF Lekas &
Drivas v. Basil Goulandris #2900 = “Ug Wk Ry A3F A2

gol st B Age RAT APl At A& WRYS N2

[«

290) William Tetley, op. cit., p. 556.

291) The Cour d'Appel de Paris, February 4, 1953, DMF 1953, 385.

292) White & Son (Hull) Ltd. v. White Star Line Ltd. (The Hobsons Bay)
(1933), 46 L1. L. Rep. 189; Jones & Guerrero v. The Flying Clipper, 116

F. Supp. 386, 1954 AMC 259 (S.D.N.Y. 1953).
293) M. Goldetz Export Co. v. Lake Anja, 751 F. 2d 1103, 1985 AMC 891 (2

Cir. 1985).
294) Lekas & Drivas v. Basil Goulandris, 306 F.2d, 1962 AMC 2366, (2 Cir.

1962).
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) e SIE RO RS

el i BAse HIEMME A AXZ TEE 5+ A A
olth. A, HbE, A, HEEF A Belsl A 3k, AA, 41
Sttty AT 5 YT PHEFY J12e] eItk awd o] a-u

H Bl M= Bk Sl Bstels WA dueol sith

1) kg el K

dloj-w2n] Fl A2x= Ee WiEERHA H8&80a s
Rem, Alx S} (a= ##ine] e HEFE Aoz R
ped wj7bA AgH@val ska 9l

ORI ATz s ‘o] Hive] A W LERE S EiRYo] Adutel A
PR A3k ik ol lolA 2 dmiyel B7= wikely BiHol sk
T IRy A, Bk FAsel e dn A e due] et
daho] R A e R AS g, 4, 24, 1 £

EPAE RS BAEA FEF T FYRT Aok 9 o] 7

R
L m
2 2
B

295) Nothing herein contained shall prevent a carrier or a shipper from
entering into any agreement, stipulation, condition, reservation or
exemption as to the responsibility and liability of the carrier or the ship
for the loss or damage to, or in connection with, the custody and care and
handling of goods prior to the loading on, and subsequent to the discharge

from the ship on which the goods are carried by sea.
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AES dAA st ke Fod= o] B HE&HA E=

add ¢ A7xAE BT, B A& 7IIHERE of g A5
= iEpe] FAAAste]l #E =Ao] o]ojgkth. Goodwin, Ferreira &
Co. v. Lamport & Holt 2900 A “goj HHS] &3 HixWS
FAZAA HbEstoAor & JHEir A #He Hiryol T Hdsta &4
sHAl Biff = A oty gk Ftele FEEHA oYz gt FA EH

I Pyrene Co. v. Scindia Steam Navigation Co. Fi{f29D0)| A © B
A (Devlin) AbE o] HlHIo) o] “fifE o thste] =AS A=,
dlo] 2 BLHIS 7IZbel thsle] B EH= Aol ot} fiihid HiES £
= ErEped A8&ddes 288 WS & #AAY Al E wols
w71k Rk dlola Bille] Aol jimye] 2dozRy FA4
of Biked wo TeE = Aol oty FAIFH TN E ZHORERE
Ao B EHEVE Skl EASL7] Hel & el whd WA
Falconbridge Nickel Mines v. Chimo Shipping {2990 A 7l v} o]
KEPiS “HmRiyS AHs] 885 7FA L dew o] #ilje] A&
Aot’eta SR o] Fffol A B ik AY Afrolal T EAo] R
AL APRA A Qs At e S kbie A XA

Ax o]l FHAAM & F Ae AL HREZH] WEd ImE whE
o] gALE AFstA skl HirEK S A7k F7IE Fottoiol &
Aoz HIY,

iz Aol HkEd W FEstes #%E TAXNCE dAYE e

[r

0

[

e

O HRAZ Z A vk =2 oA A2k a2 g4 B Ry el

Y 5 A& P AT FALE BAS o} Fr}0)

296) (1929) 34 L1LL. Rep. 192; William Tetley, op. cit., p. 16.

297) [1954] 1 Lloyd’'s Rep. 321.

298) East & West S.S. Co. v. Hossain Bros., [1968] 2 Lloyd’'s Rep. 145.
299) [1974] S.C.R. 933, [1973] 2 Lloyd’s Rep. 469.

300) Cameco Inc. v. Sullivan Security Services, 1974 AMC 1853 (S.D.N.Y.

1973).
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@ #HzEAL AAsta FoAA, xS At AT FiolA
HibEstolof 30D o= FFo3 FifEo] A Al A
slolz-nlzm Bl A i Aol FHiES Aok d= AS ordh
302 B FEdE st AFE AHE £HE XSt Aotk

@ #HrAZ HzEpyol Agetar A Aio =2IAS W HERYS
st AAkek 5lEE 98t ol&d & A== §)

@ Hx AL gD W7kA] AR 71 days ddd £57F ATh

© =HE g E= B Aoly A ot dB8E FHA
A e ZAfAS 98t AFsts FaGApelAl HikEe] o] FolA=

2) Bl Wl H{F
slol-ul2u] KA A3Z A2FelE ME@AS 5lel B o}

Fgo] i Wl A3x AeHolAE AFL A2 A7) WEol WE

Mo AurdH o] meba] A3z A28 N4 7

e e gHoew BE Aol

.
v
AW
flo
2
2
i
2
<
[
sl
>4
=
i
=
R
B
X
H
e
]
S
o
ko

301) F.J. Walker Ltd. v. Lemoncore, 561 F. 2d 1138, 1978 AMC 300, (5 Cir.
1977) © @3] Hygio] HEste Ro2E FRIA &, 1 Mgt #4638t
ook Boha Sl 5E g

302) The Astri, 151 F. 2d 5, 1945 AMC 1064 (2 Cir. 1945).

303) The Saudi Prince (No. 2), [1986] 1 Lloyd’'s Rep. 347.

304) Bonnell Ltd. v. Port of London Authority (1937), 58 L1. L. Rep. 112.

305) Commercial trading v. Coordinated Caribbean, 78 So. 2d 890, 1965 AMC
2539, (F1. Ct. of App. 1965).

306) William Tetley, op. cit., p. 5609.
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glgEs A24 gliEst 5l Ageg yre & 5 et dAe
_'14

TN e ARE AMRA ddF o HakYe AFE Aol 4
= Aol =3 At S FASHA iliaiye Agstal kg A

T glEs ZmAY F9e Yt SrFHe AU A
Centerchem Products v. A/S Rederiet Odfjell {308 A yLpre “H
A HmEpol HErs Ziste Y digle] AT FAg% 2=
So7HH AL AAZ IS ¥ ASE B #AEo ik A
Aol FE9 ErYol dste HLS AA FAT

B oz Aol S AA gt g7 o] F A= A¢7F U=
Commercial Trading v. Coordinated Caribbean Fi{:309o]4 W& 2]
717V G4 I (e 3 4R (straight B/L) o 9 3Fed who] of u] (Miami) 7} A
wE T 2 A a0l Yot ZuAY HI B R A Ee] WO R
W Zae gEEdATk. 3 Fo WAZRAAE s FaRlel
Hu71E HHst =S A th o] diffolA LB “Miiprfa ¥ e AES

RerF o ol HIES AR Feot’ FAS AT

ZEINANA SISt BfE ALdstars A-S e e kol
U 7o B oste EnYs ufistal aRAS sz A A g
- <

307) Pine Street Trading Corp. v. Farrell Lines, 1977 AMC 426, (Md. Ct. of
App. 1976); Eddy 72 U.S. 481 (1866); North American Smelting Co. V.
Moller S.S. Co., 204 F. 2d 384, 1953 AMC 1380 (3 Cir. 1953); Kinderman
& Sons v. Nippon Yusen Kaisha Lines, 322 F. Supp. 939, 1971 AMC 743,

(E.D. Pa. 1971).
308) 1972 AMC 373, (E.D. Va. 1971).
309) 178 So. 2d 890, 1965 AMC 2539 (Fla. Ct. of App. 1965).
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Aol Sl EFS AT oF FrhaL Ak, RS HFH e R
EANANA FEAZI AT (E G Aldzx A2 (@ F=x). wEbA 6717t
i E AG sdlmiyol sIEEA FAAY BEEASS olF 2 BT

MR AL T Wk e BIRS dds dAFStoiof Hffe |

T AFHINE BASE AIThI0 oA WEE ERALS GEKHE A
§3b7) Akl E JEAL 29 WAR Aol WA Aol bl YF
Shelol @& Aoty 2R AL R A ERMS] B LEHHE O

o
QAo dxo nF o] & e BE ARE 02X HRA Folu
1S5S fFostedeor & Farvh sl

|

R A JERYY HHMAT 2 HEED EK VA ASS 45
stofol st Aotk Ax A4z A2F Wz &k AAgle]l B A3x A|27
o WERFAW EA et = v LEEMS A 237 HAY o
= 39 gFol $¥E€4S 2=t dte 2AE AZ9EH.

a3 EEFAKZPES The Vallescura $ifF31200 A “ifix i<l
HEZE TR 0 A3 - dg B9 BFo ot dojuts

rﬂl

310) William Tetley, op. cit., p. 361.
311) Ibid., pp. 361-362.
312) Schnell & Co. v. S.S. Vallescura, 293 U.S. 296, 1934 AMC 1573, (1934).
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33
ghA Al 2 HEHE £ s dnd, Os AT ddE
g fE st BLAE He Ao, {iEE £ 4 glud

3. e wWE Bk

(1) ms%

Him AL AEEE 717 Wl (all reasonable dispatch) S#EE47S i Fi sk
1, g E A&eta, FAE St T FE ASE AT AL
k&S FAIAQA HHE A Jded, ol F fiel wE ik (duty

of reasonable dispatch)g}al 3ttt

(2) HHE OS] Rk

FEe 71 o= AR VIS Weke AAAE HEik Aol A
F&ol vl Fo] FEH o2 FAGE FHY fle AHE Y FAolth FEE
71773 #EE ge3 £ #EHzE . Aol Aubsia Y 2w A
& (Portsmouth)o| A A|R1E w}o] F3(St. MichaeD) &2 7} A LS i
st & HUo=E JhA BkEst71E sk 84 AlekS 1832d 10€ 2099
Adstsl=d, 2 Advte] A2 5H e wko] Fgh 18329 12€ 6¢

2H2FgS wd Aol R AS il wME NHEBE ERT o=

o

=

(3) Ao R

finigel WE Rk b R4 (innominate terms or intermediate
terms)oll | F3EE fiifge] wWE KA BE RIS Brode v H
Y] e BEd ek 2 iKY EHRE JNEAH R Fstofof 3T

wheba 2o kco] AlFY A W&ol EEA fETE R

313) Lekas & Drivas v. Basil Goulandris, 306 F.2d, 1962 AMC 2366, (2 Cir.

1962).
314) M ‘Andrew v. Adams(1834) 1 Bing N.C. 29.
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Ryl A3A e ol 2 & gl FEW HLE HRRY 2
AZ AAFe] 2EAL F o, 2 4K AR 3 Rl 1A
FUT AN HLE A%S HAY FE G2, 1Z AT HHIHH
KRS 74 5 Qe ot

4. EfIFEFS

(1) k3%

RS W R ool glejA Aale] Mubo] kg 8A
oly & BL/RPYFE % (implied undertakings)E A =H|, ©| & EMizgEse 3
o A7IA ket 2 RG] FEE ol¥gsie AS 6

2) E e YA
D) iy R fiugk el Bl

HEp = Ak FEE olgdte FolB=E WA AoRde F=E7
e ojok dt. Y HERRGY HAHeE 5

315) A.A. Abraham Mocatta, Michael J. Mustill & Stewart C. Boyd, op.cit.
pp. 90-91.
316) BBk obef ol A ke Nd S AEHA =
A9k, EREAA S A A fk Bk ot} Faf it HES +
78] R ENE EFste W NEdeR AR EIL Ut dF8 &
W o AY gl RS HHE (on deck cargo)dte A Ev FHrt

A A (over-carriage)dtE AL & F A
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Y29 EAE3Z(Sparrow Point) & & 8&lsl= Huto] A A8FE &

FHk7] 93t R EE HoluhA B AF 2 (Bosphorous)si @ ol e &2
A~

Age Foehe el 25% 2 A A e TR GEel FA

£ Aue] AR o] ZrgAZe] Agetel FHE WI b Bl 9

oo Gohe, AFEE WoltA 2LUAZA 1FF R el A3
A oh Fhe WAL QA
2) s

FfigE ol ENEE ke F2E ALHoRZ ogsies AS T3
oo wEbA BFol €A e Adde FHoE Qe Ee AXE o
gk W Zoll FEE oAt o= it & & S

3) IEES HE7E obd A

Bt 7Y dolete EERE StodoF & whek AW S AT e A%

B ERK 84S FASHA F=th

dlo] 1-nl2n] B AM = Eweh @Erkol Bkl Aoy Aj4ke
TZ e TZE 7IEsH7] 913k dfls (deviation in saving or attempting
to save life or property at sea)”®} “3t o|lf A= @K (reasonable
deviation)” (& @ oF A4z A43)2]dd = #HEkol #st Aol fivh. what
A FQo] “IEE S HiTAZIF Sk EAIZE LAStEY ol dde 7
7o) giffoll A FA A deteiof & ARA Y & A o]t} 319)

33t ffpgol T3 Stag Line v. Foscolo, Mangodiff3200e) A & A&
A a2 ol (Greer) FAbE “FElFQA BEE dt= (17 oW W=
stA S vk AT E IS et dAIS AT T OKEEEY olE

317) Reardon Smith Line v. Black Sea and Baltic General Insurance (1939)
A.C. 562.

318) Rio Tinto v. Seed Shipping (1926) 24 L1. R. 316.

319) Wiksk, "EE W B R O, TSR, BE A236% (S AR
A A4, 1993), 1307 .

320) (1932) A.C. 328.
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2 (Atkin) BAFE “HHIFT 4 # & 119 o= 3 2o o)L 93 2
olg i ST, EE A o 3 Zo] oo 97 Ao| ojrig
T R ol e HKIL 2 5 Jom” ol @ Ze) oole AAA
o2 mEEA @m irRge 2% RE A HiiEe ouuAs

e AT Qe T Aol 18 H g

1HsAe W 2 @

19063 ek iy Lprfaik A49% A1l © A7 2 29 2ol

=~
SAT = gle AP 23 F8, @ HAIH Ee 5413 @ H(warranty)

r

£ £%37) 95te] 433 WaF 49, O A EE RYEH Y FHL
dete] A3 Wad 49, @ A9 TAAY Tt Aol 9o WA
FE e 2HAL F7 99 45 23 G A AdelA W
EE 9%E AeE 3 5+ A 87 Akl 4P Bad A Fol @
SRR T EEE A EE ]

(3) sk el HR

o Ee g7t TSGR stE gt Al ke siAldAS
S AlSG oY £ = AANH RS Tk M= Aty ERAA
J% (fundamental breach of contract)9] EE32D7} 2§50 A
g & Aok

o] BIHIES F&3F 1924 ki g LW R (UK. COGSA
1924)& slol 2 HHIES Hinfyskol FAHow AAseS AL A
B ol HllE fMxrEmY & Fio] HATt. wapA m khie o
B MR BH S A 2 Rl A EE sol 2 HllE &Y

g QA HAx Aoz s ek

321) Hain Steamship Co. v. Tate & Lyle Ltd., (1936) 55 L1.L.Rep.159
322) Foscolo, Mango v. Stag Line (1931) 2 K.B. 48.
19713 B W LRk (UK. COGSA 19712 1924 ¥ Ly
wikgde g slola-vlzn HAld HEZAMY a¥S B3 Ut
wetA] FE AHE] fok 2 Aol tedAE gEelth
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upepA g o] ol AF JHE thal ik A oW S Aok
& A7be W YA EZAY HEARS A= wet 28T FA
o ohA] 2l i B RS i AlSHE R AT E7E A A ER
iy a9 FAHD HEkdY 29U A=A HEE FEE A
of gt}

Y g = sk HxREfol sfAlE A HiR A MYl A
A& FEE (demurrage) Y 3 2 =9 (dead freight) S 78 + A& A
AA =& gk o) Mo A HE thste] Akge EfEHe 98§
g AS AJDAC = A7 EEa A Pk =g GEE o
ATH.

AA Adl= @ike] ER=2A4 At AA 7 s H7)H 7] wEl
feps ol Hol& o] ol TAIGLe]l HEIRIHK AHA 7t
A7E 7 s By ol wAd

i

i

ol o] AT AXMS Y FHEY
HE dstds HRZHAT 4
=4 Al i ol WA MR e #BAAE

A E&3 olFd Y= B2 Fevi He Adlolth S gk o A
DA AdsY THeES 7S +

ME ARG il RES TS ¢ JdGal st Aot ol &
ZZ(condition)d] S A¢ I BHE o] st= Aol T K ol
o] HHH = HASI fiE oY HE BASHA &= 1906 B iy
EfrBak A46x A1 7430 A e E fHst= Aot

4N 4
o
]
S
e
o
=
SL
£

R
=
= [
=8 =

323) A.A. Abraham Mocatta, Michael J. Mustill & Stewart C. Boyd, op.cit. pp.
259-260; Joseph Thorley Ltd. v. Orchis Steamship Co., Ltd (1907) 1 K.B.
660; Internationale Guano v. MacAndrew (Robert) & Co. (1909) 2 K.B.
360.

324) Raoal Colinvaux, op. cit.,, para. 1200; Hain Steamship v. Tate & Lyle
(1936) 41 C.C. 350; Hirji Mulji v. Cheong Yue Steamship Co. (1926) A.C.

497.
325) Where a ship, without lawful excuse, deviates from the voyage

contemplated by the policy, the insurer is discharged from liability as
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SJeg Ae 9= w9 wel BEE Acke) B 9ue) Wl
sAgste 1 AGe 72 AAsC] FaAGE 9HS HWoll}, RE A
oF o] FEAN E5TAL R 7t 2o FHolste] T o]
e wAak7] A ST

g
A
fEl
i
12
ox
o
Mo
alss
o
ox
-
o
¥
rr
g0
A
e
>
>,
>
ox
=
[

=
ds3d st FA <F(quasi—contract) &2 A AH3I} FHAS(on a
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from the time of deviation, and it is immaterial that the ship may have

regained her route before any loss occurs(Xuto] AW 3} o] f-glo], HE=

Holl Fstod 7 gl E HEpk st BFolle, REAE #KAS WlFE B3R

S W3t aEa dube] JETE B SHT] o] Mol o FrE EHs)

e AHEe FasdA 4.

326) Suisse Atlantique (1967) 1 A.C. 361; Photo Production v. Securicor
(1980) A.C. 827.
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o} speof ghr}32D

A13zx A28 A0FR, A11E, A13x A(DIJAdr B4,
AL 359 A3 < & ALS BEG 507 & 34
T UdHE st dHYHeE a7EHY A W Hxes JAYE F AU

55
=

ol

—

328)

o

327) 1. The carrier shall be bound, before, at the beginning of, [and during]
the voyage by sea, to exercise due diligence to: (a) makeland keep] the
ship seaworthy; (b) properly man, equip and supply the ship (c¢) make
[and keep] the holds and all other parts of the ship in which the goods are
carried, including containers where supplied by the carrier, in or upon
which the goods are carried fit and safe for their reception, carriage and

preservation.

328) 2. Notwithstanding articles 10, 11, and 13(1), the carrier may sacrifice
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g3

goods when the sacrifice is reasonably made for the common safety or for
the purpose of preserving other property involved in the common
adventure.

329) <pA-HH, B SC, 321

330) The carrier shall, subject to this instrument and in accordance with the
terms of the contract of carriage, [properly and carefully] carry the goods
to the place of destination and deliver then to the consignee.

331) 1. The carrier shall during the period of its responsibility as defined in
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A1z A2F - EfHEe Al 78" KB 55 RAA, ED
HEZ (controlling party), Zfif Aol &8t = o] &9 dlglste] st 2
AE FBE 5 Ak 28 FH& Al FAF] FAH orRt st
t}.332)

T A= A e A22E A9 Be F 7HA Ok
AAsFA oY 2 W2 ALY s Aol sttt

ek A333) @ A10%, AllZF, A13ZF ADFY FAHA=E B3,
fxpyol &5A9 AA7IZE Tt A e ik g 93 == &4
of el EfFoIAY e od F gle Aol HAY = 2¥A =2
A2 FHHQ A7 oA

Hr AN AAE A-SAY, Hirls
o3t AY = %z‘ﬂ%%}?ﬂ FdAY e 2 HI3 =

oF &t} 334, tiek B : A10F 11%2 28 132 E &
FAY e Ate] AAIE S Hajzod, Hir AL HERYS &
tAY A AY Ee FafetAl X5k oF §Hr} 355

2)FF A

HEEYEREG S Bhste AR 23 JUlldAE “FEHor g F

2o o2
42 o du
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X
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[l

A

article 7 and subject to article 8, properly and carefully load, handle, stow,
carry, keep, care for and discharge the goods.

332) 2. The parties may agree that certain of the functions referred to in
paragraph 1 shall be performed by or on behalf of the shipper, the
controlling party or the consignee. Such an agreement must be referred to
in the contract particulars.

333) 1229 Wit A= 2EAY HE 2ES 7IRE SATh

334) Notwithstanding articles 10, 11 and 13(1) the carrier may decline to load,
or may unload, destroy, or render goods harmless or take such other
measures as are resonable if goods are, or reasonably appear likely during
its period of responsibility to become, a danger to persons or property or
an illegal or unacceptable danger to the environment.]

335) Notwithstanding articles 10, 11 and 13(1), the carrier may unload, destroy
or render dangerous goods harmless if they become an actual danger to

life or property.
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ABSTRACT

A Study on Ocean Carrier’s Liability
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The liability of carrier in Roman law was basically absolute even if
the loss of or damage to the goods were arisen from a cause beyond
carrier's control. The liability of common carrier at common law was
also strict for the safe delivery of the goods carried.

To avoid the common law doctrine of holding a common carrier to
the absolute liability except for loss resulting from an act of God or the
public enemy, carriers provided clauses exempting them from liability
in their contract of carriage(bills of lading). As a result, it became that
there seems to be no other obligation on the shipowner than to receive
the freight.

To remedy such abuses, the Harter Act in 1893 was enacted in the
United States. The act made it unlawful to insert in such bill of lading
clauses exempting the master or owner of the vessel from liability for
negligence or fault, or relieving them of the obligation to make the

vessel seaworthy or for careful handling and stowage.
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Afterwards, Canada, Australia, and New Zealand, which were
English colonies, succeeded the Harter Act of the United States and
used different law from England. Having realized that such provision
of law weakened competition of its shipping industry only, England
attempted to internationally unify the provision of liability and
obligation of ocean carrier.

As a result, the International Law Association and the Comité
Maritime International took the lead in urging uniform international
regulation of the rights and duties of ocean carriers.

After several years of preparation work, the International
Convention for the Unification of Certain Rules of Law relating to
Bills of Lading was signed in Brussels on 25 Aug. 1924, which is
called as Hague Rules.

Despite the substantial uniformity, conflicts in the determination of
the carrier’s liability and the validity of negligence clauses in bills of
lading remained. In 1968 the so-called Visby Rules(The Brussels
Protocol of Amendments to the Hague Rules) were, accordingly signed,
which 1s called as Hague-Visby Rules.

The developing countries contended that these international
conventions favor the carrier and pressed for reforms which would
shift some liability back to the carrier. Thus the U.N. Convention on
the Carriage of Goods by Sea, 1978 was adopted at Hamburg in March
1978, which is called as Hamburg Rules.

As a result, the international conventions have got two system
such as Hague regime and Hamburg regime, which were caused
confuse to the application of the convention. This facts were required
for new convention.

At the ending of 2001, the new convention was prepared by Comité

Maritime International(CMI) and U.N. Commission on International
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Trade Law(UNCITRAL), which is called as CMI-UNCITRAL Draft
and is studying by working group I (Transport Law) of UNCITRAL.
They are planning to complete the 3rd review in Nov, 2006 and submit
to the general assembly of UNCITRAL for their approval.

In this report, the main topics are the identity of carrier, period of
carrier’'s responsibility and principle of carrier’s liability. The difference
of provisions in connection with the main topics in Hague Rules,
Hague-Visby Rules, Hamburg Rules and CMI-UNCITRAL Draft are
as follows.

(a) Identity of the carrier.

The Hague Rules and Hague-Visby Rules(called hereinafter as
Hague regime) stipulated only that carrier includes the owner or the
charterer who enters into a contract of carriage with a shipper. The
stipulation is merely instanced as examples regarding the range of the
carrier. Accordingly, it is not possible positively to identify the carrier
accurately from the contract of carriage issued because it is frequently
not the party whose name or logo appears on the face of the contract.

The Hamburg Rules take the solution to the problem under Hague
regime by stipulating the definitions of carrier and actual carrier. In the
Rules, the carrier means any person by whom or in whose name a
contract of carriage of goods by sea has been included with a shipper,
while the actual carrier means any person to whom the performance of
the carriage of the goods or of part the carriage, has been entrust by
the carrier, and includes any other person to whom such performance
has been entrusted.

CMI-UNCITRAL Draft stipulates the definition of carrier and
performing party. The performing party is wide-range conception than
actual carrier in the Hamburg Rules.

The carrier, so—called as contracting carrier in Hamburg Rules and

- 137 -



CMI-UNCITRAL Draft, shall be responsible for the whole carriage and
the cargo owner has right to bring his claim against the actual carrier
in Hamburg Rules or performing party in CMI-UNCITRAL Draft if the
loss, damage or delay of the goods occurred while they are in his
charge.

(b) Period of carrier’s responsibility.

The Hague regime stipulated that carriage of goods covers the
period from the time when the goods are loaded on to the time when
they are discharged from the ship.

The Hamburg Rules stipulates that the responsibility of the carrier
for the goods covers the period which is the carrier in charge of the
goods at the port of loading, during the carriage and at the port of
discharge.

CMI-UNCITRAL Draft stipulates that the responsibility of the
carrier for the goods covers the period from the time when the carrier
or a performing party has received the goods for carriage until the time
when the goods are delivered to the consignee.

As mentioned above, the Hague regime covers from tackle to
tackle, the Hamburg Rules cover from port to port, and
CMI-UNCITRAL Draft stipulates for door to door rule in principle.

(c) Basis of carrier’'s liability.

The carrier under Hague regime shall properly and carefully load,
handle, stow, carry, keep, care for, and discharge the goods carried, but
the carrier under Hamburg Rules shall take all measures that could
reasonably by required to avoid the loss of or damage to the goods as
well as from delay in delivery. By the way, as CMI-UNCITRAL Draft
stipulated that the carrier shall [properly and carefully] carry the goods
to the place of destination and deliver then to the consignee the

working group of UNCITRAL is studying whether the phrase of
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"properly and carefully” just like the provisions of Hague regime is
inserted or abandoned.

In the Hague regime, the carrier shall be found to exercise due
diligence to the seaworthiness, while the seaworthiness provision was
abrogated in the Hamburg Rules because it was implied duty of the
carrier. But, the seaworthiness provision was revised In
CMI-UNCITRAL Draft as the same provision with the Hague regime
except the period of seaworthiness which the ocean carrier shall
maintain.

In the Hague regime, the catalogue of the carrier’s seventeen
exceptions were stipulated, but abandoned in the Hamburg Rules.
Therefore, the carrier under Hague regime can escape his liability by
alleging that the loss or damage arising or resulting from the catalogue
of the carrier's seventeen exceptions. But there is no alternative other
than carrier’s proof that carrier in the Hamburg Rules, his servants
and agents took all measures that could reasonably be required to
avoid the accident and its consequences in order to escape his liability
except fire. In cases of fire in the Hamburg Rules, it is for the
claimant, i.e. the concerned in cargo to prove that the fire was caused
by the fault on the part of the carrier. CMI-UNCITRAL Draft
stipulated the catalogue of the carrier’s fifteen exceptions similar to
Hague regime.

The carrier’s liability under Hague regime is based on the principal
of fault or negligence, while the carrier’s liability under Hamburg Rules
1s based on the principal of presumed fault or negligence. The above
means that there is dispute the burden of proof in Hague regime, but
the burden of proof rests on carrier under Hamburg Rules without
dispute. In the CMI-UNCITRAL Draft the carrier is liable if the

claimant proves that " the loss, damage, or delay themselves, or the
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occurrence that caused or contributed to the loss, damage, or delay
took place during the period of the carrier’s responsibility and is
relieved if it proves that the cause or one the causes of the loss,
damage, or delay is not attributable to its fault or to the fault of any
person mentioned in article 14 bis.

The Hague Rules established an maximum limit of carrier’s
liability of 100 pounds sterling per package or unit. The Hague-Visby
Rules replaced this single standard with double standard. Under the
Hague-Visby Rules the limits of liability are either 10,000 poincare
france(amended later to be 666.67 units of account) per package or unit
or 30 francs(amended later to be 2 units of account) per kilogramme of
the goods lost or damaged, whichever is the higher, and adopted the
so—called "container clause” respecting containerized cargoes. Under the
Hamburg Rules, in respect of loss or damage to the goods, the carrier’s
liability is limited to an amount of 835 units of account per package or
other shipping unit, or 2.5 units of account per kilogramme of gross
weight of the goods, whichever is the higher. On the other hand, so far
as liability for delay in delivery is concerned, such liability is limited to
an amount equivalent to 2.5times the freight payable for the goods
delayed but not exceeding a total freight payable under the contract of
carriage of the goods by sea. The aggregate liability of the carrier
under both heads for delay and loss or damage, shall not exceed the
total liability for which he would be liable in a situation of total loss of
the goods under the heading of the physical damage.

CMI-UNCITRAL Draft stipulated for the same regulations as the
Hamburg Rules, but the amounts for limitation are still studied, not yet
decided.

On the other hand, the Hague-Visby Rules are considered not to be

internationally unified though may countries are using them, and the
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Hamburg Rules are also considered to be a failed one. Therefore, a
country in which shipping is its main industry, such as Korea, needs to
pay attention to the trend of CMI-UNICITRAL Draft, the only novel
convention for it.

Hence, referring to this convention, I suggest revising Korean
Commercial Code as such.

780-2(Definition of carrier)

Carrier means a person that enters into a contract of carriage with
a shipper.

781-2(Period of carrier’s responsibility)

@ The carrier takes responsibility for the goods since he receives
the goods for carriage until the goods are delivered to the consignee.

@ The time and location of receipt of the goods is the time and
location agreed in the contract of carriage or, failing any specific
provision relation to the receipt of the goods in such contract, the time
and location in accordance with the customs, practices, or usages in the
trade. In the absence of any such provisions in the contract of carriage
or of such customs, practices, or usages, the time and location of
receipt of the goods is when and where the carrier or a performing
party actually takes custody of the goods.

@ The time and location of delivery of the goods is those agreed in
the contract of carriage, or, failing any specific provision relating to the
delivery of the goods in such contract, the time and location that is in
accordance with the customs, practices, or usages in the trade. In the
absence of any such specific provision in the contract of carriage or of
such customs, practices, or usages, the time and location of delivery is
that of the discharge or unloading of the goods from the final vessel or
vehicle in which they are carried under the contract of carriage.

@ If the carrier is required to hand over the goods at the place of
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delivery to an authority or other third party to whom, pursuant to law
or regulation applicable at the place of delivery, the goods must be
handed over and from whom the consignee may collect them, such
handling over will be regarded as a delivery of the goods by the carrier
to the consignee under paragraph ®©.

781-3 (Carriage preceding or subsequent to sea carriage)

The carrier is liable for the loss of or damage to goods occurring
solely during either of the following periods from the time of receipt of
the goods by the carrier to the time of their loading on to the vessel or
from the time of their discharge from the vessel to the time of their
delivery to the consignee.

783(Exemption from liability)

@ The carrier is exempted from its liability resulting from loss,
damage or delay during the period of the carrier’s responsibility as
defined in 781-2, if it proves that the cause or one of the causes of the
loss, damage, or delay is not attributable to its fault or to the fault of
any other person employed by carrier.

@ Carrier is not liable for loss or damage of the goods belonged to
the master, crew pilot, or any other employee for the voyage or the
ship’s management.

@ Carrier is not liable for the loss or damage of the goods due to
fire if it proves that the cause or one the causes of fire is not
attributable to its fault or to the fault of master, crew, pilot, or any
other employee of the shipowner.

789-3(Limits of liability)

@ The carrier’s liability in compliance with article 787 and 789 is
limited to 666.67 units of account per package or other shipping unit of
the goods carried.

789-3(Deck cargo)
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@ Goods may be carried on or above deck in the following cases

1. such carriage is required by applicable laws or administrative
rules or regulations, or

2. they are carried in or on containers on decks that are specially
fitted to carry such containers, or

3. the carriage on deck is in accordance with the contract of
carriage, or complies with the customs, usages, and practices of the
trade.

@ If the goods have been shipped in accordance with paragraphs
D1 and 3, the carrier shall not be liable for loss or damage to these
goods or delay in delivery caused by special risks involved in their
carriage on deck. If the goods are carried on or above deck pursuant to
paragraph @2, the carrier shall be liable for loss of or damage to such
goods, or for delay in delivery without regard to whether they are
carried on of above deck. If the goods are carried on deck in cases
other than those permitted under paragraph @2, the carrier shall be
liable for loss of or damage to the goods or delay in delivery that are
exclusively the consequence of their carriage on deck.

@ If the goods have been shipped in accordance with paragraph @
3, the fact that particular goods are carried on deck must be included in
the contract particulars. Failing this, the carrier shall have the burden
of proving that carriage on deck complies with paragraph (D3.

@ If the carrier under this article is liable for loss or damage to
goods carried on deck or for delay in their delivery, its liability is
limited to the extent provided for in article 789-3. However, if the
carrier and shipper expressly have agreed that the goods will be
carried under deck, the carrier is not entitled to limit its liability for
any loss of or damage to the goods that exclusively resulted from their

carriage on deck.
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