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Abstract

A Study on Criminal Law Regulations

concerning marine Environment

By Yang, Jin-young
Department of Maritime Law
The Graduate School of Maritime Industrial Studies

Korea Maritime University

It steadily sticks to strengthen national regulations on marine environment on
the background of the people’s increasing needs and interests and the trend of
enforcement of International regulations for the marine environment. The most of
International conventions on the marine environment are converted into national
regulations considering that the shipping’s characteristic 1s a world wide
competitive industry. However it appears unusually to result in more strict national
rule than the relevant International Convention.

The criminal law on the marine environment is not exist independently regime
but exist a kind of punishment clause of the administration law on environment.
That is why presenting absolute evidence for the violation of the environment law
1s very difficult. For the criminal law on marine environment is less interested of
the society rather than other environment sector such as air, drinking water, noise,
soll etc. the systemic approach on the criminal law of the marine environment is
considered short owing to the lack of the restricted concerned interests.

This study is intended to add a step to progress development of the

works on the articles and review the definition and the feature of marine



pollution, the pollutant and influence of marine pollution, the comparison
national rule with international conventions on marine environment and the
criminal rule on the marine environment.

Unfortunately it is main reason to cause to marine pollution that the influx from
land-based pollutant rather than from the sea activities . The GESAMP report on
the pollutant resource lead to marine pollution stated that only 23% of whole
resources 1s from the sea-related activities, the rest are from the land-based.
Especially only 12% of them results from the sea transportation.

But, even though the accident happened rare and the percentage in the resource
of marine pollutant i1s not so significant, more strict regulation & responsibility for
the marine pollution are imposed because oil pollution from the sea transportation
leads unexpectable and intensive damage to the natural environment and economic.

In this context, the national regulation on the prevention of marine pollution
which 1s most important regulation in the area for the protection of marine
environment, imposes heavy punitive clauses on the illegal act of discharge from
the ships and marine facilities. However the punitive clause imposes to be seemed
discriminated who the pollutant actor is.

The punishments varies from 1 year or 10 million won to 5 year or 50
million won in accordance with whether the illegal actor is ship’s person or
marine facility’s person. This difference is considered unreasonable clause to
impose 5 times punishment for the same illegal act affected on the
environment.,

On the contrary the regulations of the Japan and United States on marine
pollution prevention have same punishment for the illegal actor whoever it
is.

Considering the benefit and protection of the criminal law on the
environment i1s environment itself and the principle of the equity of the law,
it 1s reasonable to impose a graded punishment in proportion with whether
it is intentional or not and the scale of the pollution damage, rather than

the illegal actor.



My national regulations on marine environment come from the
International conventions. However, there are some misunderstanding to
introduce international conventions into national regulation. For example, the
meaning 1S not discriminated "dumping” in the 1972 London Convention
from “discharge” in the MARPOL 73/78 convention resulted from
introduction two international convention into one national regulation and the
meaning “sewage” in MARPOL 73/78 Annex IV, "garbage” in MARPOL
73/78 Annex V and "waste” in 1972 London convention are unified as
"waste” under national regulation. These misunderstandings lead
unreasonable restrictions to the people compared with international
convention.

The regulation on the environment protection will be more strengthening
and diverse in the future. The Anti-fouling substance convention regulating
TBT in marine ecosystem and The Ballast Water Control and Management
convention regulating transfer harmful foreign species through ship’s ballast
water await to take into force to the international society. In this context it
1s required more study on the international convention before introducing
national regulation to prevent misunderstandings between two regimes and

training more expert on the matter.
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4) 'pollution of the marine environment’ means the introduction by man, directly or
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= wE3tE A7 E(oily bilge)d 2419 WMe 2~ E (ballast) %}

=
R W7 AAA ez A Al sk de oF 4% 3= AAsa 3l

Q%QAE }1\__]:]—}_3] %%(COthiOl’l), E/]’E(Stranding)’ %]%(Slnkmg), ﬂzﬂ(ﬁre),
Z b (explosion) 9 UAFL(E FoF A221F)13el] o e SR wHS of
1029 1 Axoll al93stt, Amoco Cadiz¥, Exxon Valdez®, Sea Prince® %

S

Prestiged S 3 < iy sfjdodrue fdstdode AAAS 714 F

GebstA melFa gk ol|@ o9 TAANNA AL A FaE A
om Adsgon AR WA FAL el su Ak AAR,

1,000 o]7de] AdHko] 363 ojup HE 5o Aol A
d oojlel VIER AT BAH VEo] WFew &2 Aol

B oww gtk ole slAuel Of AFLG] FAY AAYE BejFm

AZE el Be edYa g AATEEE A4S TAY S ok

° o FAH Aol A
A AlEel fa, BA PA - A=A FE B edde] el F 2FolA
gr. e ole @ ool A% WAL Yu GBHHL oA FAH A
ge w3 sl uy A FAS ¥ & A AdA U] wo|
a7 vk @91, FAN G Fore A%olel AFode] et o FFA

s AT 74 Ad 24 & At dv(E goF A2llx, A217x WA Al

13) 2844, fFuETHE2(AE: dHEFAF, 1992), 12 0]s}; United States Coast
Guard Proceedings(March, 1978), p.36.

14) H9Ex, “Sevhete] JEM A 2 Ayl Mddd”, gz dets] A 4404
A25, of g 24483 (2003), 56 ~57%.
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o ode WA AT FWHAL AR Fow hAvin FA e (5
ok A211E AL L A2Y) FANEFG) DT GFe BAA u

w
2

o

f
Y
N
N
e
2
0%

¢ 49 (Pollution from dumping)

AZNE F715 A7 AT FAAE Y =9 19509 o - Al Zo] H
tF. 1958 Fafol ek Adlnt ¥ 2 (Geneva Convention on the High Seas,
1958)¢] @Ab=rol s Fadel A dAHIIE FrlE FAT gFE F e o
g A A E Z Frbe] Y BARE fFE AAT] A
19729 25&F 395 AVIZ AVIEY i FFTle A AT 2435
7] A A3

19729 25& 5 39 FANAEZAY A5 doteta oo ERFHoR

7

fAse Wete mastdE oA AHY fod A0w

ATt I A2EZE oo o HrxE E¥E Hi 86(Recommendation
86)2] (c)&olA = ZF =7k s A=l HUFF7E FAT oFE AAT

A AN AT R AGAA S AAGFES 28T A

7
B2 HYFd 54 B dazel A o



A7k =7k Al = A

ol 2] g AF&olA 1982 s F kel ETEA YT FAAET HAE
o= FAMG Tl FAE vs BRAsetal Adste avE vhAL
A #HAqek s dds A9 old Hr7E9 T AAAEE g% 7
stE oy, jFF7IE At Bdd Foe
Akl Wrke FAlel Atk oo wep "W P oFS 1978, 1980, 19894,
1993 9] 4 Aol A3 MAFE F Hofel oA tAlE HA A,

Lo

s FH P ko] HEE A 49 FQ 1996l MAAAAE AHesto] Pk W
|5 WF Aot ARAS AW A AT. A SRS

)

TFAS = 197613 w2 A 2 1 (Barcelona) g ¢F19, 19861 M o} (Noumea) g 2F16),
19743 A A 7] (Helsinki) 4 ¢F17D, 19723 2 <E52(0slo) @918 % OSPAR 9

HOF e AdYAEo] Ty S/ AAdd AdWAL daPoruy

=

15) Convention for the Protection of the Mediterranean Sea against Pollution, 1976 : A%
Ao ANFBAREES o) A%t FE7lo) T NPT/, Ao R 09, UFY
BoAANEE AR 0, KA0Y F A oAdPS FANL ow, Au) g3
7o Wgom df AFdl eduAd] B AHAZ el FAH T it}
o9l

16) Convention for the Protection of the Natural Resources and Environment of the
South Pacific Region, 1986 @ S| A ) se4 3 1 AdRSE 3 A7)l
o9, 40990 J% o9, AALFOR AF 29, 3T/ od 52 FAL I

B
ohoAu, B3], AFTEEZRE] AR FAt 53 dA) AsvE £ 9B
4 B8 5 e BUY A%, 2R R AANEE FA%a 9

17) Convention on the Protection of the Marine Environment of the Baltic Sea Area,
1974 @ AA 71 G2 Adge) ] MY FRSE 3l SFeddol o o4, dupride
A, HgAel A od, AAYAL R AU A o & BHAS FAGE
W, e Aol AFFINE A Rehus FAGL vk AASEALE we
Eo) 5% ogdrh

18) Convention for the Prevention of Marine Pollution by Dumping from Ships and
Aircraft, 1972 : SE2H 4L AYFF7|2 A3 EFulAde st ede =] 93
EstiA g FHe Z7tEo] Aud YoFom UFIE tAlete Hxe AFFA ol

MN x2
» |o

oo esz ke §54 A% Ul 53 HAE 2Hse] S40 4@ BAL ¥

AeA ReEE 2AGIL, S4o] okd BAL /2 WEE AL vk A7)

2, spou Wk olue FHBAY PTG e FARL o), W5
°

of st FAl= FA & Utk

19) Convention for the Protection of the Marine Environment of the North-East Atlantic,
1992 @ &2 oty g tSs WP JFom Ao ddol HeE A=Y MFFI
g Y- o2 FAE FAHAEA, 5oy, AdFAVIE, Aul dFr] T A998 F4
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s, e, S T HMs WA v

=
e 220l FHEYG T A Al o2 A HYlE Fr1E Als

o 53 dddes dAVtE Adrr Haz AdE 19729 o= gk

A falsldy Feokol osw & Y71 (ocean dumping) Awh, FF7],
ZYPE e V) AdFsGTREANAY HAE, 7 2 dAY meoFel
AR 2 A g7, ZAE, Ee Ve AFAGTRE A moHd A
& g s dvk(E HeF Alx ASF). v A, FE7] T
FAAA 8ol BEHeR FEHE A/EY ARolY ©Ed] AR H5F
ojeje] o= oW A5 nitpel] WA (placement)dt= A2 HI7E FoH
W o &3kx] eFerh20 ol e Aol W' ok(LDC, 1972)206 A 2] 13 7}

Fo AW Hgsa AANBG 228 YT TAE Fete Aol olFolA
= 1t Fus A, o RANE, A, G
o} gk wF W7 %e] £

20) Convention on the Prevention of Marine Pollution by Dumping of Wastes and
Other Matter, Article 1(para. 4), 11 ILM(1972), p.293.

21) o] ¥eoFd 19723 29¢ AU, I5HA v=A4 TE A7 71EE F 30Y
A" F(@SF A19F A1) 19759 8Y€ 0¥ Had Aoy, o] k>
FAEF P ADC) ol et Aol Zoyx o, o Fokol ol T
(dumping at sea) ©]¢ol 844 Z(incineration) & = 7b4] 1 W97 S o= A
dgolehs golabgol AAx Ealth: oo A7) wWEel, 19929 A157)
FALTE o 3o A FE 1972 AW P oR(LC 1972) 22 1 WA o] npy A ®© Aot}
S vets o] Feofol thato] 19933 10¥ 14Y A483] = F-3 ol AoE AX
19939 11¥ 309 #1653 A 7]=3] A17x £3]9 7tYTgE Ao 19939 12€
319 A AR 7TUAE g oz 19949 19 208 A2 LEeA HAn T
2 9 219 2% A121152H FESFAH(TRE A12623%, 19949 1¥€ 21¢4 A}
4-12%).
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TR A A 2l .

Agrrlodel WA, A2 R dAE AW AFS FUwGd medh 9,
of FuMHe FAH FHoL AFE} ge A AEAYS AAE Aol
b Sreth FARTARY SN Tl AdF HAHA ARF
2 94 2o orddh awy o S AL Y T/ Aol o4
Fo we gevt Qe BFe APl BT nelE HA wow gk
AFol ol olBE WIBE AT wrhe) vz fUsle] 1 Hhe)
Fe 0ANA APTALS vpRe Do FE Y o] FuldHS AAY
A9 HE RS 8859 SdAAE YT, BIFY oAM= /F, e
RGN

o
FElvgel e FAHAZIES S FFrIE 19909 o 1,069% mell A 2004
m Fst et o] Tl M st ot FAt
7] 159 16%}F 24%5 AF20skal vk A4 #7149 <A
Tl Woll A BW, 1993 el = ¢ 5Rbm'ell m XA et o, 2002 Eoll &=
3 Rtm = FojA ) k. ol AL = 100d Wl 60viy w5 Ao

2003 7¥FH AuygE SAES T 199799 A #HZIEdRe os A

o
ot
B
rl
—
Ol
(L
o~
2
©
I
N
N
ol
ol}]
N

o
B
rlr
N,
)
ol- [
—m
N

f

22) BtEazio] 19723 FFAS 1670=S £33 26709 HlFE T 7pde] e
sk 20059 109 @A HAF g FAS 1677 S £33 21730 HE=S Y48
AJElol™ 20063 W L ALE FHE w7b7F T srolEE 20070 wHE oy
FoAWAHA A Mt o FANA, s FFAE AW T -3740,
2005.12.15. &A1, 9% 2 50%).

23) A FFARE AT, S AR Al dE ANAH AW, sSFAE T
2005-233%.(2005.10.7.).

24) & by okl F A, 18%,

25) WA, ‘=) sy A A d sy iAW, A =g A 2003 A E =,
g e =g 31 (2003), 29%.
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AN ForFEH VIEH FlAdA=E & e HYIEY wEatA, ASEA
37 ~A46x04) WA} Ha T, AM6FALTE~AS2x)LS | F A A

Z x|, A6F2(AG2F 241522 209) = oo ArAlzg, A6 3(AL2E
910~ A52x9]16)2> NG ABA AN, AT7TFALIE~AT0F)S B, 18 a

AFe A ABFLS Al FeAdTAMANN AdE Ar>da 2 Aol At

30 ZH 687 FE(A1Z~ALBSE2 7470

AFe Ay AYFAES AFeGPAY 2 B AGPAA AW ALY

32 Aol ekl B AR FAS AR A=A TR 2o
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e d Ay A1FALIZE~ARx)E F3, A2 Ao wiHoY 7]E -
A=d & = A7l MEarAed g Ao=H 37 d2 745
ATt AT AIZE ~A24%)L Autow FE e 759 wiEarAl, A24(A25
)= Ao w RE e FajdAEd T30 wjEarAlclw AI3HE(A33
)= Hr7lE G MERS 29T Ao =R #HEY W&
T A o] o
A3 (AB3ZE~A70%)> Aure] s AW Adn T HA Fol #3 A}
oy, A4FANE~ATBER)Z HIAMNEZREH 7|5 - FalldA=d 5 =
H 71 =9 wEatAlel w3 Abgrolnt A5 (AT76x ~ A8 TS WA - A
2 5, A6F(ASExE ~A115x2)2 sfFedgAzA o B3 Aoy, ATH
(A116% ~124%)2 H o]t}
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3. 72 MAUNE

o] HELX 1977.1231. HE A3079&= AAE ol dA7ZLA & Fo A

35) slFoedwAY AldE A1FE(EA).

36) MARPOL 73/78 @oFe] HEAOXEE FAAEZ) REMIERE JeE=
FEHE FAEA)d AFEHE FHo

37) MARPOL 73/78 @ ¢ B &EX V(L
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FL AR AHAAMY] Fa JHAFS 1986, 1991 B 1997 ol o] Fo] A}
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= T Hst=E skl

a8 v=e dged # WME2 Code of Federal Regulation(CFR)
Title 33(Navigation and Navigational wa ters) Part 1513 #]151.04893) ¢
Al e FAY L A=A TRl dARel LY HAY AAE It
a9tk =, MARPOL 73/78 @ oF t4< #wkstwl 250008 olste] FHjs
(Civil Penalty)7} ¥ MARPOL 73/78 ot F4 ¥ ##ste] m= 3¢t
Arjie] &9, FAT Azolyp AHS & Afole 50005 ofste] Fef=7t
FydEY, 28y o2 oy e FA4S WSt Dy T F (Class D Felony)

hacs
nt

r

il

92) TgTHEHYE R WK E Biikic BT 5 i, AS5E A2
93) § 151.04 Penalties for violation.

(a) A person who violates MARPOL 73/78, the Act, or the regulations of this
subpart is liable for a civil penalty for each violation, as provided by 33
U.S.C. 1908(b)(1). Each day of a continuing violation constitutes a separate
violation.

(b) A person who makes a false, fictitious statement or fraudulent representation
in any matter in which a statement or representation is required to be made
to the Coast Guard under MARPOL 73/78, the Act, or the regulations of this
subpart, is liable for a civil penalty for each statement or representation, as
provided by 33 U.S.C. 1908(b)(2).

(c) A person who knowingly violates MARPOL 73/78, the Act, or the regulations
of this subpart commits a class D felony, as described in 18 U.S.C. 3551 et
seq. In the discretion of the Court, an amount equal to not more than
one—half of the fine may be paid to the person giving information leading to
conviction.

(d) A ship operated in violation of MARPOL 73/78, the Act, or the regulations of
this subpart is liable in rem for any civil penalty covered by paragraph (a) or
(b) of this section, or any fine covered by paragraph (c) of this section, and
may be proceeded against in the United States District Court of any district
in which the ship may be found.

94) 18 US Code Section 3559. Sentencing classification of offenses

(a) Classification. — An offense that is not specifically classified by a letter grade
in the section defining it, is classified if the maximum term of imprisonment
authorized is -
(1) life imprisonment, or if the maximum penalty is death, as a Class A
felony;
(2) twenty—five years or more, as a Class B felony;
(3) less than twenty-five years but ten or more years, as a Class C felony;
(4) less than ten years but five or more years, as a Class D felony;
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(5) less than five years but more than one year, as a Class E felony;

(6) one year or less but more than six months, as a Class A misdemeanor;
(7) six months or less but more than thirty days, as a Class B misdemeanor;
(8) thirty days or less but more than five days, as a Class C misdemeanor; or
(9) five days or less, or if no imprisonment is authorized, as an infraction.
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108) Contracting Parties shall individually and collectively promote the effective
control of all sources of pollution of the marine environment, and pledge
themselves especially to take all practicable steps to prevent the pollution of the
sea by the dumping of waste and other matter that is liable to create hazards
to human health, to harm living resources and marine life, to damage amenities
or to interfere with other legitimate uses of the sea(1974 H W&ok A1%).
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ste 19729 Ad@etel o F7) FAd A AsA 2 o5
% oss82 Fejatd &

Qe AFToeA FAFEY AgF Aol Fuwy 9ABN7 Wi

o FFEA BARA @AW oS BA Riu gFPet= oA
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109) 1972d g oF A3z,
(a) "Dumping” means:

(i) any deliberate disposal at sea of wastes or other matter from vessels, aircraft,
platforms or other man-made structures at sea;

(ii) any deliberate disposal at sea of vessels, aircraft, platforms or other
man-made structures at sea.

(b) "Dumping” does not include:

(i) the disposal at sea of wastes or other matter incidental to, or derived from
the normal operations of vessels, aircraft, platforms or other man-made
structures at sea and their equipment, other than wastes or other matter
transported by or to vessels, aircraft, platforms or other man-made structures
at sea, operating for the purpose of disposal of such matter or derived from the
treatment of such wastes or other matter on such vessels, aircraft, platforms or
structures;

(ii) placement of matter for a purpose other than the mere disposal thereof,
provided that such placement is not contrary to the aims of this Convention.

(c) The disposal of wastes or other matter directly arising from, or related to the
exploration, exploitation and associated off-shore processing of sea-bed mineral
resources will not be covered by the provisions of this Convention.

110) ##FedEhy RgAte AFaA U@ A3ale 39 o5 Y w5

AW ol Wil AV (HFLALANFRAY, A50Z).
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GOV ES) Unit : Each)
@ £ A} & Inspection |3 A % A Administrative Measures
A lesas [raaalrasea [, [1awa [z9eA e [raw [ g
= |No. of No. of  |Violation Total Order of|Temporary |Licence  |Accusation Other
Inspection |Violation [Ratio ot Repair  |Suspension |Withdrawal | (2431 ers

1995 54504 3,814 7.1 3814 873 192 88 81 0 2579
1996 50,256 3,244 6.5 3,244 687 218 60 103 0 2,176
1997 46,201 2,600 56 2,600 545 190 63 56(981) 1,746
1998 48,149 2,286 4.8 2,286 346 140 67 45(956) 1,688
1999 44974 2,461 55 2,461 459 189 0 56949 1,757
2000 45954 3,863 84 3,863 464 295 5 68 (2,07) 3,031
2001 46,135 4,224 9.2 4224 467 267 4 76(1,992) 3,410
2002 39,426 3,216 8.2 3,216 349 166 0 42(1,809) 2,659
Al - &| 39426 3,216 8.2 3,216 349 166 16 42 (1,809) 2,643
A& 3,336 161 4.8 161 57 4 11 0 (20) 39
KA 1,981 237 12.0 237 29 20 0 0 (105) 187
=] 1,067 52 4.9 52 114 2 4 - (13) 35
ol A 2,660 397 14.9 397 43 11 0 6 (177) 337
¥ T 438 47 10.7 47 20 1 0 0(11) 26
g A 682 19 2.8 19 4 1 0 0(4) 14
= AF 455 45 99 45 1 0 1(19) 39
7] 8662 1,591 184 1,591 82 65 1 14(1,172) 1,429
A 2,063 34 1.6 34 6 2 0 1(9) 25
z = 2,612 90 3.4 90 15 6 0 4 (45) 65
= 2,817 77 2.7 77 10 1 0 2 (13) 64
dq & 2,227 94 4.2 94 16 10 0 4 (35) 64
Ao 2,102 82 39 82 29 3 0 1(19) 49
&= 3,739 124 3.3 124 12 17 0 1 (74) 94
2 4,356 158 3.6 158 11 19 0 7 (87) 121
AT 229 8 35 8 3 0 0 (6) 5
w« AF 1 AR AL FU48 A 7189 (Source - Ministry of Environment, Inspector General)




[ 3] 2. A A Wl E2712 945 2 PAXA AF
o 1 4 (smoke)
(&9« A, vy
P A & W & Administrative Measures

g v |FEANT zzagse

= No. of o AARE A A o o e 5
Year |1 hection | ¥iolation Order  of|Temporary Accuzation Negligence

Repair Suspension Fine

1995 355,929 8,010 8,010 18 0 211,935
1996 376,833 10,500 10,500 402 0 9,576
1997 457,992 18,901 18,901 4,439 0 351,039
1998 567,145 30,692 30,692 6,673 0 543,739
1999 603,693 42,833 42,833 2,744 0 1,050,058
2000 565,142 36,695 36,695 2,143 0 363,410
2001 643,594 42,998 42,998 2,207 0 364,997
2002 733,576 50,133 50,133 2,205 0 354,609
A% | 184811 30075 | 30,075 647 0 197711
5 Ak 51,572 3,655 3,655 325 0 41,460
0 89,716 6,906 6,906 560 0 56,241
ol A 77,479 3,138 3,138 90 0 15,455
B} F 26,341 1,984 1,984 181 0 15,100
o 15,921 549 549 30 0 4.865
= Ak 15,151 329 329 5 0 1,300
73 7] 74,392 771 771 53 0 4,650
AR 9,945 37 37 1 0 215
= 5 14,421 190 190 19 0 2,245
= 9 21,960 131 131 13 0 1,040
A & 34,915 801 801 219 0 8,580
Ao 38,223 1,101 1,101 9 0 3,307
d 5 67,319 233 233 13 0 830
= 10,002 231 231 40 0 1,610
A T 1,408 2 2 0 0 0
* AR BAR drRds vy
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