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A Study on Conduct Barring Limitation of Shipowner’ s
Liability

xE>

Kim, So Yeon

Interdisciplinary Program of KMI & KMOU
Graduate School of Korea Maritime and Ocean University

Abstract

Considering that shipping industries activate international trade among
nations and contribute to the economies of those nations, with regard to
public interest, it is necessary to establish institutional strategies for
shipping industries.

A shipowner’ s limitation of liability entails that the shipowner can limit
his liability in certain circumstances when loss or damage has been caused

to the property of others carried on his vessel during its voyage.

However, in cases where the right to limitation is denied, if the standard
of determination is obscure and unclear, a legal dispute often occurs and
the shipowner’ s or the claimant’ s rights to a fair result can be
compromised, which goes against the legislative purpose of the act on the
limitation of liability. Therefore, due to the nature of maritime incidents in

which foreign legal relationships are frequently involved, it is necessary to
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establish a uniform standard regarding conduct that bars the limitation of a
shipowner”’ s liability.

The Korean Commercial Code also confirms the right on the shipowner to
limit his liability. However, the application of this Code should be discussed
in conjunction with the provisory clause, which sets forth conduct barring
limitation under certain circumstances. Thus, despite an effective claim
under the limitation regime, when the shipowner indulges in illegal behavior

leading to such liabilities, the right to any limitation may be denied.

This thesis would analyze the shipowner’ s limitation of liability and its
conduct barring limitation from the perspective of the shipowner’ s willful
misconduct or other reckless acts or omissions while duly recognizing the
concern about the incurrence of such damage, by referencing cases based
on the regime in each country. In addition, the question of who has the
onus of providing proof, which is not specified in the Code, will be

discussed.

This thesis would analyze international conventions such as the
[International Convention relating to the Limitation of the Liability of
Owners of Sea-going ships, 19571 and the [ Convention on Limitation of
Liability for Maritime Claims, 19761 and then, the regime of the
shipowner’ s limitation of liability in each country such as the UK, the US,
and Japan. In addition, a legal stance and direction for improvement with

regard to the provision for shipowner’ s limitation of liability are suggested.

KEY WORDS: LLMC; Ad84f=} 59 AJAIALE; HAA v A AR
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B, AFALATA Zol| #F Hx2o TA= 1AIZIAY ol"eglo} oty
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HAol&F =77 AFALARJA=E A9 st 235 7HA(H. o] A==
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7 ol%3], TAFALAT 2ZAFS AG7|El o

(2008.07), 74%.

g AT, TaiARAT] A204d A28,

Collection @ kmou



d=] s|ePAE AW Al ol(common carrier)®] B3 d(insurer’ s
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doctormes)o!l ojste] HEE WA AT I dletde] AR =93

P& Fol 14419 st "ol tixe Autafal Foll tiste] sjAbgde] HB
S5 WAst 3 o] 5 o] AKHUGY o]of, 1733d¢] Boucher .
Lawson AbA9S AlZ712 9= 93+ & 8 =7 }%ﬂr el AAE A
1E Hste AeAafA 5o AYS  Adse E(Responsibility  of
Shipowners Act, 1733)& AA3tAl = ATt SHA|RE o] ‘ﬂ < Adurafa 59
AJFEE Ao A A ATHEDE 7IEoE ALty ol el #E
7F w9 AESHA He Aol ATk ot AHS sAsty] fste 1784
o] HE 7§ 2 181312 AI'H(An Act to Limit Responsibility of Ship Owners
in Certain Cases, 53 Geo. 3, 0. 159 (1813)2] #|A T AAH, I 11924
gl ity HYPAGro #S =4 Y F(nternational Convention for the
Unification of Certain Rules Relating to the Limitation of the Liability of
Owners of Sea-going Vessels, 1924); ofs} “1924'd Fof’ olg} goh] ¥ 1957

Hoko] 7k =ro] HATh AR G2 o] Foo WES IHE FUHHL
2 AHskA @3 118949 P A (Merchant Shipping Act, 1894); ©]3}
‘MSA 1894’ &} 3t} 9] AS03%E /MAToEZH 1 WES F&34 FHI
o} agl3te] =2 MSA 1894 A|503=%0l ot FAZAFfl0] ot HF
AJAAFA=E SHFTHID 1 T MSA 1894 A=, AA £3589 Ao
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4
AF FEQl Mbe AMt E Y 94 FUNn 48 5 gloka 743

8 AAA, oo A, 147%.

9) Boucher v. Lawson, 1734 Cas. Temp. Hardw. 85.; o] ARA ?ﬂrﬁaoﬂf\i—t— Mol B shEof
gt datafAES AYS Aorgdtta ZAAAEd, AdLFAES o] A g +
AE G skl ZEsiA 7§ sttt
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“In this Convention the liability of the shipowner includes the liability of the ship herself.”
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L
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is considered to be equivalent to wilful misconduct’ 23 FA3FH o, o] F 1955\ 3o] 1
AHMNA vtEARE HoPole 24Uq9 AYAZ wiAAFE ‘act or omission of the
carrier, his servant or agents, done with intent to cause damage or recklessly and with
knowledge that damage would probably result’ @t A XS 2 43T}

26) 196813 sjo]l 1-vl2n] F& A4z A5F ()& YEL gS3 2o

“Neither the carrier nor the ship shall be entitled to the benefit of the limitation of liability

provided for in this paragraph if it is proved that the damage resulted from an act or omission

of the carrier done with intent to cause damage or recklessly and with knowledge that damage

would probably result.”

27) 19743 oleu|E <F A13xe &L oS3 2t

“The Carrier shall not be entitled to the benefit of the limits of liability prescribed in Articles

7 and 8 and paragraph 1 of Article 10 if it is proved that the damage resulted from an act or

omission of the carrier done with intent to cause such damage, or recklessly and with

knowledge that such damage would probably result.”

28) 19783 FHR=Z a3 A8z & v 2

“The Carrier is not entitled to the benefit of the limitation of liability provided for in Article 6

if the loss, damage or delay resulted from an act or omission of the carrier done with intent to

cause such loss damage or delay or recklessly and with knowledge that such loss damage or

delay would probably result.”
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2 3 Aotk ol 1974d =AHAFYE ¢ 7] FH(International  Maritime
Consultative Organisation; IMCO)29+= =4 3f '\ 3] 7} ?lﬁlfﬂ Hekxeks 4 4
Betate] 1976 W ol A AAAe] et AAGF FFo] BAFo] 7Hsst
AXNE AFAQATA RS GastA she 19761 @ ofo] AjEo] AAEHS
T}.30)

197613 Fokolx FAST A AQADY FARE, O daiA, @ 7
24, @ D B @0 384 2 JYREAD, @ YYRJANE T 5 9
Hes Wo A1), Do) AutafAw Fajde] MutagA, 847, Aviel
9l e AutedAE ERtiE Wek Allx A2, 19769 Ferlq T2
o AARPAT AEA BAAT) FAZ B AL F Wel 2 54 F o)
gez @ & o,

Jo

29) o]% 1982\d 54 229 = A AE 7] FFIMCO) A A AT TIMO)E o] &5 HHHA H U
=2

30) dFd, el =&, 253%; $4F, A, ol A, 106F,; AZE, $o =5, 11-12%,

3D zhepfe] AL oA B Ees 01101“«1 Aol A o] Fojxl Aol ol 7] el
T2AE AYE AT F gl FAEAH. o] AR o] F FxAEC] AFFHEHS AUA
A=A TopEolAl Hol wet sty EfAdEA Te Zvsts Aol A H
AL, ol F2IEFE HIdoF Fohe AFA aHo F83 FHF 1yl ¢fste Tojo
Maru AFzA(The Tojo Maru [1971], 1, Lloyd” s Rep. p.34D) o]$2 FZAE YA FA o

EFEATHA DA, & ), 150-151%).

32) 1957 ool M= whek ﬁ’é} T dfdo] sl AderafA), Add
Jd oEE AdredAd Asdde, 1 A8 e #SE =
default)7} A& == Lo ANY=A P& Aolgtd HAA o o]
oF A6 AI3F), 1976 Feofoll= o He A= 3ol =A8HA "{%LEE}. ’SPXIU} 1976Lq

A gouw e S A

Fokoll A o] Aol Astel FHA WA HAE s Hol

o

AAdEs A A THEY ALRIR A g Ao AHAHTI
AR E AL AARIAANE FRIHAR KT B3 (Yo FX &7] 98 FAHo|th
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35) olal, Id5d vin ’3}]’5“%.1] , AZZ3AN 2013), 11%.
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v) TEZEI AR ddste] AT Edfol dd AACEH ATTHRNAD

3) ARG, [PEY FAN AQAB] MAAR FHAY) G AN BY AT,
rHed+1 A18H A1z, (2015. 03), 161%.

40) S 199565, 9571325 © “AMtEE AT I ESuAAPe BHAE 4o 3
£ Zolg stel® HTAY oste] BFHL HYS AVT & AUk

41) 197649 W ol F2 TEIEH A4 DSt BAT Sl B AW D AARYA)
Ao AgAao]l AAATE g AAOT B AL ol AW A=A Muafapel A9
Aol ofd FaAk £ AYugAel AYAT A Holmz AW ASH ALY A
Aol EAE AMAGA ol AYAD olgkm B AXNAL & & ATAGHN, [HeF
A3t FB3A oI $HE QTS HuafAe] AYAR], [RFAWAAL A36A A
25, (2014), 25%.).
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19573 gk AlzxolA Autafate] AAY #d Ee 319(--unless
the occurrence giving rise to the claim resulted from the actual fault or

privity of the owner)’ 7} & A& ALAT WA A= F435HA T

oltol = 1957 Wobel AAAT MAARE sl olA D AHut
afAe] WMYE oTANE FAY AUAX, @ oW 29| EE Babg)r) A
QAT WiAe adoRA ‘AAY FA mE 3o’ & TASE A, 8w
@ AAAT AR EF B YFAYL T FAFEAE FAow

A vl Fho)

1. 71

19579 @opdel AAAT MAATL AutifAte] dAle B} EE 1
o)* o ojvlo] Bato] AukafA Fo] AAALL Aol 1 4ol BAsA
sgont, dutafd So Wl FUE & ALdE Fd T YAk A
AYow Mutadd 5o Y AL Fad EAQG

Ao AAARE BEEl oA 1 Al Aol B A AWAQ F
AE F43 ok T Bast Aok WA GEABOEA T P97h Ak
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AdAogE Wlel AR Feld Aol W97l Wl Ao B9 7}%&
: ARG oo FHT & oA H1
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7 geHE AnE AL
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ol Al gkA H3t BAE SHQOW]
Aete] AubE AFeal v MU W A ojabsEol gl wiEel 1
Hele] oJatel P E thEstal A Jsk= Aol AIA Zotol i A OoR
BE @gddl o]2¢Q  ‘HAlo)E(the theory of Alter-ego)’ , & ‘Alter-ego’ <

£
i

Eof, wref Aduto] & WloA &fEAAR 1 A
Hhe] et E‘r% AdutdE] 3 kel o3 o] FojAE Zoll Adutaf Al A A
Aol Aol YEstE 27 95t Mutse] 3| Aol A cAlter-ego’ o He] A
& dRE AEsts AL YA Aol ol o, 1957d FepAE A
BrafAt 5o MeE Ao lolA AAR Wl oAE At FHE
A #8k= AHdirecting mind and wilD7} WFEA] B Rl o] AkS| o] A3l o]of
of & daE glon Aast #d®E 4ol oA AAlz Wl s A%
s Y2 AZste AZ WY BAY AYE BHE 7EL AP HA

19579 @epgel AAAT MA LA HAle] $A EE 3o)(actual fault
or privity)” @ AutafA Fol A<l e Ulele] wed FaAde TE

8
A afA A sg%om Qe dwroz ‘A

L2 o
&
ot
2 30

_25_

Collection @ kmou



El RAAR sl Mutafa SelA WASHE AYAE B

F o WEs Ade) 4ol BasUhe Jd Auaed 5
g HYAD WA AU BB AAA Y o] ©
s wASET 19579 Fopy AYAT MAAFE T THLR
.

M,
f
i
o
a?
K
b
ok

1. AA9 A (Actual fault)

‘Al HAd(Actual fault)® o]k Ao Ao didt A=<l A=
A== Ao ol Mutafa ol FAEE A st 2491 9
o] Atk LA A FHAo] e Aolgta BUTHAD HurAifAE FollAl
AA o] o] ok B Ak el
st AT BAAE Z2FA B B9®), Auke] HAAoA ot A&
of sl wEA7|A e A, AFo]l FEATHALE =5 AL IAsHA &
2 A, W FollA A=d £HoT A UYEE FAE FA F2 9

,_?_

QA h
5 psdFolo R B A gL ue 4

2. aL9](Privity)

46) Norman A. Martinez Gutiérrez, [Limitation of Liability in International Maritime
ConventionsJ , (Routledge, 2011), pp.54-55.

47) W.E. Astle, [Limitation of Liability] , (Fairplay Publications, 1985), p.2.

48) Grand Champion Tankers Ltd. v. Norpipe A/S and Others Respondents-The Marion [1984] 2
Lloyd” s Rep.l; [1984] A.C. 563; [1984] 2 W.L.R. 942; [1984] 2 All ER. 243 (H.L.; [1983]2
Lloyd’ s Rep. 156 (C.A.); [1982] 2 Lloyd’ s Rep. 52 (Q.B.); Marion& 2] AutAFx71 i A
o] #AYPFE AutHe s Al Al Hdstd =, Aut#E]s)Abe] o)A} Downarde = e
JFE BF AFAAT TAFL EAL old #A3 AA F AHAFE oA Iyt 2
= Marion&+ FHA =& FHIskA] X3k A Aol HiAHo] d 29 H=E A&t
Fastd F 2 Uels AAHoA Fo] ALY Ffatel FEst Tid &yt TSk

Cololl £ E YL ARIAE AAFAE AUE st FAdo uigk Esudds &

= &5 A7st

49) The Lady Gwendolen [1965] 1 Lloyd” s Rep. 335

o

I
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9 (privity)” & ‘212 @ o] 71| ai(with knowledge and consent)’

Polshs AL Takvl, o714 Aol Aol YL WA AFHow

1243k A(positive knowledge) ¥4t olyel EZAE7 2 4 oS ¢W
AE A" = Joes o2 YyWeF = Z(turn a blind eye)d] 7Nd7tA 23
st Zlolgkal sFTHS®  “turn a blind eye’ & 7idol®, ow gk Apdol thst
o oAE st JOoHAE FAEA 1 I9E ¢A &) et Riux BE
2 StAA 2o gk AES AASHE AolA Y tiE GG Q1S 35
g Hxo=m FAsTI A ' AMNS g5y st Aolgta AA
stttk webx  cAdEte] ERFAR S op|E e @is} g e g 9
HA(turning a blind eye)’” ¢ /W& oju] 2o thafjA <14t AF= &

Tt HEReng gk Fo(negligence) BTk HIdTbsAgol o 2 A

o2 AANGL Hl.

m. ¢

olN

1=
jalo

AMge] ERo e 2

19573 def A1z A6 = AA S nl
° =2 FA-Uex forpdtAThsD Gt

Qo Bere 7 WAATE Wol wet A

50) The Eurysthenes [1976] 2 Lloyd’s Rep. 171; Zo| Wuld Eurysthenes® & Al ZA|
AFFs Rl 719 Feid=rl, P&l Club ek Abal Al Addbo] EBXRERe) AEjol
AR, I Aol MIA 1906 A39% A5dol sFdtes AgafAe] 1oE x&sle B4
o FelE E3dstAvke Aol SHATH AtafAdA BAAsE o F7E /vt 433
t}.; “If the facts amounting to unseaworthiness are there staring the assured in the face so
that he must, had he thought of it, have realized their implication upon the seaworthiness
of his ship, he cannot escape from being held privy to that unseaworthiness by blindly or
blandly ignoring those facts or by refraining from asking relevant questions regarding them
in the hope that by his lack of inquiry he will not know for certain that which any inquiry
must have made plain beyond possibility of doubt.”

51) 1957 ¥eF A1z A6de] 9EL oo Zrh

“The question upon whom lies the burden of proving whether or not the occurrence giving
rise to the claim resulted from the actual fault or privity of the owner shall be determined
by the /ex fori.”

—!m’ o2t
i s
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gt AAfA S0l ?J%—%}E% 3}951‘:}.52) ok AutAfAt ol AFAHAE
gebA] Fste] Aol iAol AW AubAFAt 5 I QU )
< AA Hz 11906 ¥ aid2 3P HMarine Insurance Act 1906); ©]s}
‘MIA 1906 o]z} okl A55FE A2 (a)E5de] wWEA =W HFFHALA

ARHE 497t dolA Autafd S shrel fgel F7 @ FE 9
E AoA AafA SolAl 4R BRLW ASE AAHLS meb

29 EHF AP FrIME HUEFA Fol7 A9 HA wE 197}

A3A 11976'3 sqA A et F Aol A Hek

1957 gepakel AAAT MAARAE AHuaiA Sol AAel A =
3ot o Ba AN ol glolA L olElzk BEsEA ol BA] A%
BASAL Avta g Fold Bt AAAY Qo= AA T WA

)

=
4571 @l Eugowﬂ ﬂom = Ao AYABe] BRI BHAA R

— =

52) The Empire Jamaica, [1955] 2 Lloyd’ s Rep. 109; The Norman [1960] 1 Lloyd’ s Rep. 1;
The Wladyslaw Lokietek [1978] 2 Lloyd’ s Rep. 520 at 530; The Bowbelle [1990] 1 Lloyd’ s
Rep. 532 at 535

53) MIA 1906 A|bbz A28 (z9] A& F 4= v 2o

“The insurer is not liable for any loss attributable to the wilful misconduct of the assured,

Ty CRPAE dRPAL] a0 B Z|dste BE Eddl st AYde A AL

ohyct.”

54) AE, oo =&, 12%.

55) Norman A. Martinez Gutiérrez, op. cit, p.21.
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£ 7HA AL e idAAY
s 5 g AdERA YT o
29 mE RAYE Qste] BT Ho] YZ £ e AYA Aol
ulelE th(A person liable shall not be entitled to limit his liability if it is
proved that the loss resulted from his personal act or omission, committed
with the intent to cause such loss, or recklessly and with knowledge that such
loss would probably result).” & LA viAAFE A AT
olstol A 1976 Fepdel AYAT MAAFE AT oA O
A A o WAE UAAZ FHY AAA, @ oJdF % EE B
b AYAG Al aZloBA O £4S T dEE AT P
A

A mE 8@ Sd0) TAT F Y-S gAsEA TustA B9 1o &
9 EE R B TAREA, 1YL @ AYAD WA Ere] B
YEAYL F7h FIREAE B0 AWn g Bt
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1957 Hefoll M o= & ‘personal’ olgt= Tl E Ak
2N

omA Huaih 5ol A A Aol 1EY E4E S
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A= X}iﬂ% Ao R wtes a7
7b Q5D weEba AW 2 el mEd 4

ate] ALeA ML AokstA Tk, 1976
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0

56) WEAL [/ YFAN HE AYAR] 2AAFEA “30] wi Espage] geizt 9l
2o QastmA TEsA W A9 mE RA” o ou, [/PAT ALK,

(2002.09), 124%:.
57 A&E, [/ARNEHY AFAIAGAY AR, IT?‘SF%%HH*aﬁX]J A1b5E Az,
(1993.12), 105Z,; ¥, ulEZAkEF Yoke <1 89o] W Ui FYss &40 © 19 A
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< EE YRl o A9 e FAC tisiA dFsta o

_30_

Collection @ kmou



9w RAge gAAT 1 AYL RHFES A

. A wjAe] 2
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1. ‘83 &£4& oF7]& ¢ E(the intent to cause such loss)’

>

D &

1(loss)’

j

197613 deofe] A2z = AYARS] tiido
2A 9] g3, Ao HA e 3 Sl A =
AdzNe= 24 21 ‘E4Hdoss)” olztavt Agsta ok wepA ol
‘Ed(oss)” ol @ol7t F e A2z AFT =B
3, A3 =+ nBlg(all the various types of loss or damage or injury or

expense)S E33E AL o EdE Ao g WS T} 58)

e

58) Patrick Griggs, Richard Williams, Jeremy Farr, [Limitation of Liability for Maritime Claim
sJ] 4th Edition, (LLP, 2005), p.35.
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2) ‘18)3F £4(such loss)’

19763 Fepd AAAZS wjAlst] skl ©hes]  E4ddoss)’ o EAyol
obd ‘3t &4(such loss)” & WS S738te AL B YFoolA w3t
on|E Zt=A AEsE davt Aok

= <dle dE3AE &9t 22 FR(the kind of damage)e] &3
A Aol FHEHU FEITL AAF vF JAThSY shA]RE 19761 Y oFoll A
= 0

AAZ BAH £ D oW A

al
Aol ohd, A BAY wlz T £4 Adolol Brin AT oE 59,
WA ARo] AMASh AMBe| FEZFE wEolzl A5l wer AAY
AR EE AMAS HEAGAE, CANBY £fA7 AMAc 3EY o=
g AAY, B 234 2 ZelgE A4S AT FEsA BSlstdths
A& U9FT 5 ATE AMAY LfA EE AMAY HRBAFAE AMBY
aftel AAADS WAL 5 ok Aot wF A §H AHdemise

charterer)®] A AAgHol| &3t = AMHEAASL, AALEHAR AAe] 29 =
= RAQRE HEo] dojygton I AALAARY B Ao e A= A
o] dojF AL HAAZR ¢ JdudeE AES FHIorsdta #AIg vl 3l

O6D  mhebd 192099 wlEaREl @eF 8 so] T-mlm]  FE A9

59) Goldman v. Thai Airways International Ltd. [1983] 1 W.L.R. 1186; [1983] 3 All E.R. 693.

60) Schiffahrtsgesellschaft MS “Merkur Sky” m.b.H. & Co. K.G. v. Ms Leerort NTH Schiffahrts
GmbH. & Co. K.G (The Leerort) [2001] EWCA Civ 1055; 1998 9¢¥ 19¢ Leerorts+=
Colombo9] Jaya Z1H|o]] EJH|dolA AHulzolgl=dl, Y3t Zim Piraeuse} =34 =
Aot wetA Leerorts o] A3o] up&=Qa, Leerortel] a7t Ax RREERE JF31A 5
o] Leerortz ol AA=oUde defendant appellantse] o] B & &AEAT AT A
g Zim Piraeus®] AwAf2bs, @A Aol A4l Muto]l Axdt Lo st
e A3t FEO g Y-S AAFAT

61) MSC Mediterranean Shipping Co. S.A. v. Delumar BVBA and Others (MSC Rosa M) [2000] 2
Lloyd” s Rep. 399
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‘damage’ Zh= ©old AMBET TR HAE B st 543 =
‘such loss’ = ©@ole] Abg2, AAZ dAHE &3 AYS FIFste A7t
I =3dtAY A% vlE 1 £3)(the same damage)$l 7-¢-ollgk Q) A glo] Hj
Adoes Ae Axsde ZAox Bt aHeg 19761 o A4z
o] ‘183 £4(such loss)’ olgte ©ojo Abgo HMdE= Ao o5 o=
HAY A" 49 Fdol AR J2 AAY Ealet wLI S A
Folvk 22 AAAZEo] mAlfTE A YEHATE ZAoE AAZH. o
= 19554 &0l oJAHAME TAHAE &5 HAATE wiAEHY] Yt T
AL A ] HAE S o+ flal 543 FEitype)d ElE A4
sl A0 o7 FEFAY A B 197613 Foko] wrE Ao wiAl= 7]
TEY © ofHA He Ao|th6d

A
>
ol

3) ¢l =(the intent)

‘o] =(the intent)” o] i@l wis] AHR7] fJaA], o] ©@oje] r]o] FHIY
d ul=ARE gopadene]  “wilful misconduct’ o EE WA A Holop T
Aot} ml=eo] F oA wilful misconducte] S FA VA E o] o]o}y]
std=t, AA, A ALS At A7 g=HQ 29 = F2A97E 9
= A, A, A= Y B9 WS F e AHE AAT A, AA,
oot &3l HA Aol AAB/ATE EAE A T 81& TG IHEE
B = Ao o7 AARAA] A L FATE 2AqE ARE <l

<

o
32
rlr

62) FAY, Tdatsdel T3 59 ALAT AL, THIRAPH] AL6H A25 (Fd
A45%), (2009.06), 545%:.

63) MSC Mediterranean Shipping Co. S.A. v. Delumar BVBA and Others (MSC Rosa M) [2000] 2
Lloyd” s Rep. 399; &<, ¢o] =&, 23%.

64) v AR FoF A25% A1 dES gSH 2o

“The carrier shall not be entitled to avail himself of the provisions of this Convention which

exclude or limit his liability, if the damage is caused by his wilful misconduct or by such

default on his part as, in accordance with the law of the Court seised of the case, is

considered to be equivalent to wilful misconduct.”
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AstLAE olF ABGEAISI A Ao g=EHA A9 E=e FAYE
‘wilful misconduct’ #}1 Rt} 65 “wilful misconduct’ = T 9
NA B2 AL g oFol A ‘with intent to cause damage’ 2= THOZ, o]&= T
Al 197613 goFollA ‘recklessly and with knowledge that damage would
probably result’ 2 ®H}A AT ) “‘intent’ = fol= FuHA I HA A
ANA AHEEHE Tol=A FRAY ®HFY FHZA exd WeOlE)(mens
re)E Stk AR HE AdEede A HEHZ P 9(Actus Reus)t

M e dEMens Redz i 5 9ok 4rd AAel 54 F bl ¢
AQ)Fel7} BS Asigel meh Mol A els e Fnd adg

Hato] AP E FAAK o= FAC] oA A7=HA=H, ol
< F#AH a71&  ‘Mens Rea’ #il sk Zlolthéh IR EIo
‘intent” & 32 At Jdo o] Tl fFu H 7ol HE
Ao Ed o7t obd e =

oy ®Hefzch

ok
o F on K

ol & X

ol
-

4) ‘183 £248 oF7]& 9] %(the intent to cause such loss)’ <] 34

‘I8@ £UGuch loss)’ oleks AYAT WAL A3 A
ART A B oplEte wed oEwont FEA oy, ‘&4
(loss) & ob1T AzA EE £aEae] AAHE ANFANE PR

W92 Sl FHHofol FTh® F, AYATL WAF] s AAY

65) United State District Court, District of Columbia, 7 November 1988: 21 Avi 18, 562.

66) ZEA, <o =&, 127%.

67) v, Tgugyel glo] F32 Haa7dMens Rea)oll thgt A1, [BIZIAHAT]
A9H A25, (2007), 411-412%:.

68) Al <o [AMstEH A 509 AYAS wAAF], 546%.
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Yk 2@ 99 94 3 987k 3RS A 34 A4sn Aelok
AThe A, olH P o= FWSE 2 el ue BHW nee B4
e e & g o3

5=
%
ol
ol
N
=)
Mg
r>~ m{
L)
b
o o
2L
ol
2
)
[d
v
e
rf
>
3
(b
o

2. ‘EREA a8ln 283 £ BAlE 4 98-S Ql4lEhE A (recklessly

and with knowledge that such loss would probably result)’

(perpetrator)7} 1
A A= At 1‘?——?-‘4 SHcarelessness) =& A3 BEFo dHutter

g a9y
b 4o AT Zolgt: Aol A7 E e 24
4% HWofok HHA
nastn, Apalael
3}

H
b Aow B % glg AR B kD

_I

g 29@ a4e @

2~
= =2 T
Aol Bl A G AolE 2w

69) Xia chen, [Limitation of Liability for Maritime Claims)] , (Kluwer Law International, 2001),
p.75.

70) R. v. Caldwell [1982] A.C. 341.; B &A= AAlo] ZF-3ate STEFUAA H35t7] 98] &
of Waldt A FJ8A = s HAS dHA AWV HEe € 141 | Aol dAuTHE 7/1
A2 ZPohal stE A, FRFold 2HAle] PR 1ty &3 dAY ‘ﬁitlﬂ A=< 7
A FAY Fo5kA] @2 Aolgta sta, &Y dvF AR ARE MeA g2 A
B oolyzt EEAY AET)F ASS JAslAE olE AA AE e sRTH
(FEA, o] =5, 129%).

71 Nugent and Killick v. Michael Goss Aviation Ltd and Others [2000] 2 Lloyd’ s Rep. 222

ok rlr
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gk oJu g Aol FEEA P A, Ut A8 AR AR S
AOAY 1 g8 EA ) s WH oz FHAZ 7 -$(turn a blind eye)
3l AHolEZ oudt 29 == B2yl Budix o] oBE Fisy)

it = A

R
:?L_',
X
rr
[
Y
o
4
'z
ol
-
fo
g
lo
o,
)
rulo
kd
s
%
o
C d
r
kv
kl
e
>
9|£
32
T

2) ‘ERE E4o) ALY 5 3l

o
o
o
r2
J
ok
2
R
=
=
=
=
5
o
£
2.
0Q
¢}
-
=
)
5
wn
(et
(@]
=

loss would probably result)’

19761 o AJANG wiALd T a2 Mol AT F S <
23 A0 & FASHE ‘turn a blind eye’ 2] Jidol# AL EAY A7 E}
AOHAE o o] AEoly ZALE sHA] We
gt A2 obgd 7o) AR A= AS FE e 2AE st
A B2 AAlo] ook I AABIAT. o= S ‘Y=F oW’ o
Fato] &2 ¥ B AR o] BIEol(negligence)E Ao} ZALES d1A &
T TEIA &3, FRIAI}F eF ARoly HAE T3 dotEE I
SAE BE ofHl ARAo) tf3d AZHappreciation)o] Aojof i H
gtk whebA ‘turn a blind eye’ 9 JRES 1957d oo wrE FATI A
Hop A43 ou 2 A =T
AubAhfA ol ag &4l HAY £ ASS 2 ‘“6‘}01**74«] AHE &
st JoiM e IAS AHH R FHIIA PFolx &4
o A&s nEITHA

s
\__ -
Aot Py FA Adutafa Fo FHH ADdH, & AAe 14 47 O

72) Goldman v. Thai Airways International Ltd. [1983] 1 W.L.R. 1186

73) The Eurysthenes [1976] 2 Lloyd’s Rep. 171; [1977] QB.

74) Manifest Shipping Ltd. v. Uni-Polaris Insurance Co. Ltd - The Star Sea [2001] 1 Lloyd’ s
Rep. 1.; MSC Mediterranean Shipping Co. S.A. v. Delumar BVBA and Others (MSC Rosa M)
[2000] 2 Lloyd” s Rep. 399; A<k, ¢keo]l [AHstsdol| A3 59 AAAS viAAT],
549-550%:.

75) ARE, 4o =&, 4%
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e
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71202 3t AW o8 HrlE oo Fri WABATE

A
ro
1>
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==
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filo
iz
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i
=
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=
o
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=
N
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=
Q
£
(@)
o
0Q
e
[
X
B
it
e

= “N’
ol
ol
ol
2
o
> 0
P
o
o
=
w
=
=
Q
=
D
B
=
o
=
D
o%
3
=
o
fru
Ir
=
fot
ol
o
rlr
N
o

=4 AR

£ Zlolth a8 A ko w, Poke ‘Maw’ e 27 ga

of ‘I7F EdAY, &Skojok k= A olgke £7E AREFlloF & Aol

3 FAE Q) )88

‘A o'k FAZR] ARlA SAU] Ar]e] ol Bk

T AAHA ool & F lonz B FA3 dj4e FHAo

& 4 ks EF 19761 Wore AYARE) BEAL Fol: il Aut
5 = A

o] HYAF MALA NP BE T AT

=1 (1989), 96%-.

T, lad2Edel YA wiA Aol Helst g s Aol tigk ], [
SEFAT) A493, (2006. 06), 1382

78) Emery & Ors v. Sabena Belgian World Airlines, [1968] Revue Francois de Droit Aerien
(RFDA) 184 (15 Dec. 1967)

9 AAE, A, Fol =&, 137F.

80) A, & =& (1989) 975fE

81) “Multitank Arcadia” , 54 Droit Maritime Francais 150 (Cour d” Appel d’ Aix-en-Provence,
10 October 2001)

82) Norman A. Martinez Gutiérrez, op. cit, pp.66-67.

83 AAA, ¢ =&, 131%.
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A SolA AL MR A g=(indisputable) HYAFHE’ & BAITHy A
AN8DEE A3 o] 1957 PRt AAT HUAZ viAAFE A8t H<
AtAol HAMAANS FEA sFHUE 19763 ko AA HAE 1H T
oA 1 JF Aol ¥ 7tagthe Aol A= T g2 Zo

Beg ol

3 FERSHA gl a2g &4do] AT ¢ dS5S A sHH A (recklessly
and with knowledge that such loss would probably result)’ ] &f4]

TR ATgel SlojA &8 Ao ThsAddl Wik e = e o
Aeg Frtete AL, &5l A9 A=el meEt 1 AP S dax ol E
Zdae A7 RS ddsts WRel "ok mEkA {2 Hde] A=T)
AW 25 509 P99 FESS dAsta 18 GA E3 B Ths
A A AT AGstA 2 Aot o]} o] g9lo] ‘FrI I} I &
af WA AL gk Q1A ol F A 84+ A Adstd 11

o

slobet Algoleln BASYTEE 1H L2 weF ojWd A ey
Ed7h BAY 5 Qe

o8 RESAT ;. c94s
Yk ZAolmz 19769 FeFo] W HUAR WAE TS AL 71Ee
19573 kel meh DA ATRIASL & & ok

oy
o
ol
o
2
:514:[‘
A

lo
—d
ol
A}
i
rr
P
9

m. ¢

ol

1=
jalo

84) The Bowbelle [1990] 1 WLR 1330, [1990] 1 Lloyd” s Rep 532, [1990] 3 All ER 476, [1990] 1
WLR 1330.

85) Nugent and Killick v. Michael Goss Aviation Ltd and Others [2000] 2 Lloyd’ s Rep. 227
Goldman v. Thai Airways International Ltd. [1983] 3 All ER 693.

86) Gurtner v. Beaton [1993] 2 Lloyd’ s Rep. 369.
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19763 @eF A Al Working Groups, HAA S wjA ALY &3] &3

PSP FFe ZF HAARE A we} f2dst=F s+ Zlex forDs A4z

< A&ste] ARFSFAARE W5 A A gro} A= 1976 Fekd

F7F B AR tigk A8 EASHA Feoh AT T

oFo] A2z A1FS “thao AMALS I Ao A AFE BESt A3x

5 XHoE st AYAZE & & UArHSubject to Article 3 and 4

the following claims, whatever the basis of liability may be, shall be subject

to limitation of liability).” 31 A3t Ut} ol AYATAHLE HJA S F

et gAY 97F Aldx 7 A9 Wel AAAZ wiA ARl sig Rt

v A AXNEA &e F AFHOE AJAGddo] FEFS HEH A

ok oA 2, A4z Ee AYAGE wiAlste= A7F A A w A A

g Y45 &v & FYATELe FastE AS YERATESD o]d mEH

ANAAE Autaf2E 54 oAl Lol g FAE FHEE SlolA o

a 4] 59 Al o =(mental intention)7} 0]

REAE Gt o wdd MAA HE=z AHdAdAls FAA= FHEol He

A SollAl 19573 FefollAEY o gAstA AYARA
o

O

A44d 23

19573 geobst 19761 Webel AAAT AMAANFE MR SAL e
2ol 4T 5 Ak

A WA, Auasd S WAE BRdel Qo WAL WARA o

87) Patrick Griggs, Richard Williams, Jeremy Farr, op. cit, p.39.
88) Xia chen, op. cit, p.80
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S0l Q7] wiiEel T WA oAt FAE AF st tEshE ARl AlA
zrofol JittE #Ho A TP E4lo]E(the theory of Alter-ego)’ 2 1957
9 FoollA A AAE o]F 1976 YoM E 3] FAsHA A EHo
Aaf2 59 HAE WA A Aok 7 HA, dutafA FolA B
gAg HUAFES BAStTA Fhe 19761 F Ao AHFHA o ek
dA wAe] @S 1957d Yok A ET o EFsta dAA 2o et
AAATA 2 &S wAsE AL g @A FHJdh Al HA, AYAF by
A Aol EHRo) A3 S YL 1957d FFolM = ZF HARA T2 Hol wel

*]
[e]
A3 E o, 19763 HefollA = AYARAL HA&LS wiAstE = A

1976 Wope AMafA FolA AEY AdAA We AYAVA=

(virtually unbreakable right to limit)E REA3Ch= AA 2o st A
WAafA S e WEeE AFAAAJIANEE AFAHsI eSS ¢ T A

o}
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A4 AAATe] FAZ WAl BT HlAYF a1 F

A1E A2
Seluehs AFYYATAE L 2 AR Bate] oW HHES
AN & ANE wale] B, ol @ FR sewsle YFe ofn
@4 AR A 2AE BReE Azde d4Y K7 AR 4 27}
o sl A 1 el saAdel e WA 2 sase 2o 4

2 WATE Ho DAR, 74 ALTNEL FESY £ T e
WFETZ7} 55 a0 $E T YE HFIAE BRste] mnsn B

a3 7l £7e Aol A=A Aoz dn.

AFAYA A =0 B3 I3 AWML ‘Responsibility of Shipowners Act
1733° ol A3 Aotk olx A mE Mo s Faf dx % I
(theft)oll g+ AMutAhfF2r Fo AUS I AuF g &9 7MXE A3 F=
Ao, o StaAets s goll FArste] AdubafAte] A

CEEEE 22 wEsly] Yol WM e o

r
do
o
filo
N
3
ol

12
o
>
il
ok
flo
o
[-'0

PARE dvafAe] dde wsst ATl ANE APsPee @
F otk QRE AHo] v EHAATE AL E43 A, YA
o AFEC] Wot o FYUste] AFAAL FAFOE WEo] oF T
Z3he P2 AL Q7] BB B4 Sl QoA sledde duel W
AT Tk AYOE oAAH Pt WekH QRS AT HUE Fustel 5
29 B dAHo|L AAHY FES ERPO TN PP HFHIFEA )
4918 2 =9k

Collection @ kmou



A e

st :
s FEE EF
7he 1%

NECI

Fel® ABE ZASGES vTe AY &5 AN AL 998 A3
E EEFS Husty gon Feol FF AR RASHA FUAS VT
At B AAEe] hF AAF At AP FEE Tl 5§79 o
o2 BB} SAHANE HFTL NS FusA HAh

webd 4v QRS MFI7L MFe FFFte BRsd 7 wsbe A
FAYAG WAAFE DA AHSL YA Awnm 2 AEEFY A

o] IEA FESHIA Bk

A28 AF=e U

H=e MSA 1894 A|503% 13tollA  ‘AutiaFa 5& Al Ao 3
T 39 glo] dojd Eded disiAe AdATdE FA & 5 IAEF A

SHA HATHID o]F MSA 1979 A17xeA I WS FAST A MSA

89) UEW3 UM =x43Fd(ndependent Action; /AT thaFete] o ekslFhA oF
(Service Contract;S/C)8] AAAES &Rl ng EHi}—Zroﬂﬂl 2o g o= g2
SHES YA Yol &5317] % A4 Alks EFMAY AATE £ e AdHE Fo
SIATHA G A, Tul=9 oA A sl %ﬂr?f} v e W 19844
A EHE FHoZ-1, [siAPHAT] A17d A15,(2005), 189-193%:).

_42_

Collection @ kmou



=

1995 A185zo A ZJA G viA| Abfroll B3 &S AL At o
A AYAT WAAFE 19769 Fopdel HAAD mMAAF
o] I3 EAE o|E o=E JIAI IR AY e FEREA 28 1
U@ Aol WA & 9lee AXFWA P o) 29 mE R (with
the intent to cause such loss, or recklessly and with knowledge that

would probably result)’ ¢} Fd3tAl == Aol

s

L

2
2

e

such loss

Thof A AR Fol WMl FHE & Agol 1 AFAA] S T

F A7kl ko] e ‘Alter-ego’el W Z AAEAT @Y
3] AHLennard Carrying Company Ltd)ARADS XMF2 YA shat e s}
o “‘Alter-ego’ 2 W7} 7H WA A= Aol o] Aol wAoA W
de AAY FYd e 3o’ & whes] Hele] A& e gl A9
2 Qs Welo] “ALgA A9 WY (respondeat superior)’ 9of whz} M-S
Aokst= Abo| AAle] HA m= Ut obd, oW Aef LrF RiQl 1 AA
o PR UNFHe= A AAY A Ee AYE Ut Byt tA
dal, AAE HAY AE ARt P9E A F k= AHdirecting mind and

90) 118943 F= FAHMSA)] AS03x AlFe] dw2 T Zoh
“The owners of a ship, British or foreign, shall not, where all or any of the following
occurrences take place without their actual fault or privity.”

91 Lennard” s Carrying Co Ltd. v. Asiatic Petroleum Co. Ltd. [1914] 1 K.B. 419; [1915] A.C.
705; ©] AbAolAl= Anglo Saxon Petroleum Companyel #A7]-&4 = Edward DawsonZ7}
Alole] Novorossiskoll A4l (benzine)& A 2 (i) 1o EH]E‘%(Rotterdam)OE S 23172
HoAA=H, Fall Toll AL Bl o)fo] st M P FEE LA HIAT
o] F Auke Dover @S A o TFHS TURIA FHF °ﬂH FPstd F A= 7l
wo| o] ZasA Hol HxsHA HIUT o] Ae ASHe BdHY AFoE A7 #43
Y9 RFo= Qg WFe] FEFHol BddHY sgF HEFst F g AL EA
stal 1 Az Auka shEo] BAE Aol dth

92) ‘respondeat superior’ & ‘Let Master Answer’ olZt= & 713 @Rl FE HYF Ao
2A, A& &2 AR He ol A& Ffjel thsl AYE Hof grhe o] &9
t}. o]= AF&AA Q) (vicarious liability of master)oleta &7|% Iz, 2o =&, 165
).
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will of the corporation)7} <l Ap2lo] HES AASGT.  ‘The Lady
Gwendolen” ARA9) AAojA = ¢4 B Ao A¥tAhfabes Addre] &f7}
71978 + = = Al doA
= ohar st
A= 7Sl
Ao o] Wle] AAY HAAHAR2 7] HelA L Jile] REEA] oAb
(directon)odoF & o= glitha 3 A& 50, M ol vk 3o A3 =
= N

dEs T e HEY FHHFHFA(traffic department)E

¢

N
n

yi 2
R
R

o FAol Y= W= oA}t ofyH =, MRl Autnt BHste] oW 3
o] PFo] = MU FFoE 3t %

Tl AT wEbA ojAbe] A9l =AM AHube] -9 i
o] AL =2, HALRRE oAt A9s Fowbx] FpAT FEAFT
Aol Adatolat Aukel #e]Rl(ship’ s managene AAZ Wl SJAE A
st S AR cBE T A EZ Y] HAdE Hololgitka &9
o A SRS dutel Fd BT S AR #EE 4283 o=
2 o) P9 w3k e HAE Hofolgital st AR OoE WL o
A3l el A olsk AYsle Ad RFA AFe Aol tiE AdS A

A oFRbthal FA| 8T

o

it
P,L
38
id
(g
u
lo

i

93) The Lady Gwendolen [1965] 1 Lloyd’ s Rep. 335; ®Fuxo] F AF2 71vl2~ AHArthur
Guiness, Son & Co (Dublin) Ltd)+= 1 ¥l Af2 Aulto g Dublinoll A Liverpool7hx] 418k
AfAbe] AR WE(stou)E AT B A9 Ao dutele BdAl HAARI el
7t AR =g wet sAel dure] FFaal(EG i) EAZF A o 1HAA FEAW
T 2@ FEIHTE 2s 2 A9 FaAo] AU ¥k, g Aduke] Meredith A

e Ha g Al 22 dA Azt AgsA gFo] =2atr] ] HAEd £HoR 3

sl 3SR YA ALY 4y FRA(traffic department)oll A& Meredith A1 7o)
Al N &AL #olt A8l g T8 thsld FES LAE A &, Meredith
AZe FEIdHY AFAEE FHS AU FEE Fssd T AH Fold AW
Freshfields ¢} F&ste] i dur g O AAg=o] BF JAESA HIUTE ol i, A
EE Ao Ao HAEE] AFATE 72 AME AR S ATE SR, A
Ao A= 7122 Abs AAIY FHado] gk AQlo] glov=r J52 AYUANESE & + glvtn
AASATE o]of] Zul2 A o] AR &dlle A 8RR AR F M) AAE Ay
3k Aolx] Mutiafal AAe A e wolE AT Ao] ol FAsIHA AP A
& FAS dastHh

94) W.E. Astle, op. cit, p.9.
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MSA 1995¢] A o]F o= ‘Alter-ego’ o HolEs JAF] FasA L5
Rom Autafa 5 Adde AR B F Ae A9 HAAE HA st
ATk wEkA /\}Zj dute]  dA(master mariner)ol Al 71& 7= (technical
directon)®] A= AAGFo A HUJE= A2 MAE WA siHg Ferk A
099 d 2 Aol #EF Aol tial a3 ARFS e Adrae] At
o oJAtdAlE EAY AHE JABEAAN, At 3|ALY S3ARE<]I
(superintendent engineer or port captain)ollAl= A=A AFAL Joy 1
AFAE Adube Bdests AEolgE FFoAY FolA= Aol Bm oA

oA of®l FFA ATS HAS olgn Y] olPths o fE Bl A

9% AHFA SYrhe
Gw WAL Auafa Sol AQATBAL Ao Ao wAY 24
o2 AYAYY 19763 ek} Al Wt AYARL F4T 5 A= HY
Aol MelE Frhstel NS ot} 1 YMAA B B o

l FES AUzl s FASL dee & F AT
2. YA wjAe] 24

MSA 1894 503zl A= “Adurifar A4le] Ao A4 = ao(actual
fault or privity of the owner)’” & YA vjA|e] o2 FASAT IHt
How “Adale] FH4d(actual fauld)’olzt g2 izl oJmdk 29 == F2H47)
A= A7 Aol He Atae] o= = FHHo] 7HqF AS detar ‘L
9](privity)’ A afA7E 18 ARSI HAAES L QoA Eolsta

= o} 3k} 97)

T

%2

95) MSC Mediterranean Shipping Co. S.A. v. Delumar BVBA and Others (MSC Rosa M) [2000] 2
Lloyd’ s Rep. 399

96) Manifest Shipping & Co. Ltd. v. Uni-Polaris Insurance Co. Ltd. and la Reunion
Europeene(The Star Sea) [1995] 1 Lloyd’ s Rep. 651

97) Grand Champion Tankers Ltd. Appellants v. Norpipe A/s and Others Respondents (The
Marion) [1984] 2 W.L.R.942; The Eurysthenes [1976] 2 Lloyd’s Rep. 171; [1977] QB.
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MSA 19950 w2® A%+ A=, whef HAZE EHo] 83 &S of
18 =5 7IAL FeRqAY e FREA T8l 223 E4do] e
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111) 46 US.C. App. §186. [Charterer may be deemed owner]

“Charterers who man, victual, and navigate such vessel at his own expense, or by his own
procurement shall be deemed the owner of such vessel.” ; The Severance, 152 F.2d 916 (4th
Cir. 1946).

112) vl AFAJA GRS AA B3 &S g53 2ok

46 US.C. App. § 183. [Amount of liability] (a) Privity or knowledge of owner; limitation :
“The liability of the owner of any vessel, whether American or foreign, for any
embezzlement, loss, or destruction by any person of any property, goods, or merchandise
shipped or put on board of such vessel, or for any loss, damage, or injury by collision, or for
any act, matter, or thing, loss, damage, or forfeiture, done, occasioned, or incurred, without the
privity or knowledge of such owner or owners, shall not, except in the cases provided for in
subsection (b) of this section, exceed the amount or value of the interest of such owner in
such vessel, and her freight then pending.”
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113) Farrell Lines, Inc. v. Jones, 530 F.2d 7 (5th Cir. 1976)

114) Coryell v. Phipps, 317 U.S. 406, 1943
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119) 46 US.C. App. § 183 (o) 9o Y& T ZTh

“In respect of loss of life or bodily injury the privity or knowledge of the master of a
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knowledge of the owner of such vessel.”
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123) Xia chen, op. cit, p.62.

124) Commonwealth v. Welansky, 55 N.E. 2d902(Mass. 1944); &2 ¢t, T2EZS oy 3
A9 FAY d8A 1, [BSFHE], (2009), 65%.

125) Brister v. A.W.I,, Inc., 946 F.2d 350(5th Cir. 1991), rehearing denied, 949 F.2d 1160.

126) Xia chen, op. cit, p.62.

127) Complaint of Cameron Boat Rentals, Inc., 683 F. Supp. 577 ; Matter of Qil Spill by the
Amoco Cadiz off the Coast of France on March 16, 1978 C.A.7 (Ill.), 1992. 954 F.2d 1279
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133) Patrick Griggs, Richard Williams, Jeremy Farr, op. cit, p.451.

134) The S.S. Hewitt, 284 F. 911(S.D.N.Y. 1922).

135) Matter of Qil Spill by the Amoco Cadiz off the Coast of France on March 16, 1978, 954 F.
2d 1279 (1992 U.S. App., 7th Cir.)
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