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A Study on the Ship Repair Contract
- Based on BIMCO REPAIRCON -

Kim, Do Hyeon

Department of Maritime Law
Graduate School of Korea Maritime and Ocean University

Abstract

Recently ship repair industry has emerged as a next industry since the
crisis of shipbuilding industry, one of major industries in Korea, which has
led Korea economy growth about last ten years. There are several reasons
for why ship repair industry can be the next industry which can replace

with ship building industry.

At first, there are a plenty of domestic demands from ship owners in
Korea. Secondly the tendencies to require vessels to be more environmental
friendly and to be more safe have been increased. So the ship owners have
been facing with the requirements for renovation of the vessels or
installation of new eco friendly equipments such as BWTS in accordance
with IMO rules or regulations of each countries. The third reason is Korea
can be one of main transit port as located on the way of North Pole Route.
It means the ship owner can choose Korea as repair place to save their

costs of moving. If they repair the vessel in Korea, the vessel doesn’t
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need to move to go other place, without being off the route for the repair.
Also there are much potential ship repair demands as Korea ship building
companies have been building numerous vessels for decades. Usually Ship
owners prefer to repair their vessels at the country in which the vessel was
built for procuring main ship components easily and smooth maintenance.
Further to above, the skillful people from ship building industry can work
also at the ship repair industry. The encouragement of ship repair industry
is to be a good solution for the people who lost their job at ship building
companies. Considering aforesaid reasons, it seems clear that the ship repair
industry can be our next promising industry. Nevertheless, there are not
many researches on ship repair industry in comparison with ship building
industry. Besides most of the ship repair companies in Korea are too small
to research or develop new techniques, skills and to deal with or negotiate
with big shipping companies or ship management companies for entering
into a ship repair contract as a contractor. Focusing on a ship repair
contract, most of the shipping companies and ship management companies
have their own general terms and conditions which fully include their needs
and requirements. Meanwhile, most of the ship repair companies in Korea
do not have such their own general terms and conditions. So they usually
contract with their customers in accordance with the general terms and
condition provided by their customers. This makes them sit inferior position
in the contract necessarily. Hereby it is highly required to analyze and study
ship repair contract from a supplier side. The main purpose of this research
is to study what the ship repair contract is by referencing to BIMCO
REPAIRCON. As BIMCO REPAIRCON designed by BIMCO providing many
standard contract forms in maritime industries includes the clauses which
divide risks of the contract equally to both party, I choose this form for a

reference for my research.

_Vi_
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This study is organized as follow.

Chapter 1 is introducing the purpose of this study, explaining why this

study performs and presenting the approaches.

Chapter 2 provides the introduction of ship repair industry, the current

state of the industry and the features of the industry.

Chapter 3 considers what the ship repair contract is by studying who is the
party concerned in this contract and by referencing to BIMCO
REPAIRCON’s each clauses. Also this chapter considers what the applicable
law is to be when both parties concerned choose BIMCO REPAIRCON as

their contract form when contracting in Korea.

Chapter 4 studies case laws by considering court’s decisions from England,

United states, Canada and Korea.

Chapter 5 provides conclusions of this study.

- Vil -
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The towboat Dolphin 1 in Bollinger U.s Navy submarine Uss

Shipyards floating Drydock #2 on Greeneville in Dry Dock #1 at the

the Mississippi River in Algiers, New Pearl Harbor Naval Shipyard and

Orleans, Lousiana. Intermediate Maintenance Facility in
Hawaii.

st B-¢7F LarAolth o] AHAls Addk HAF SA4Y FaVIRte]l A
oy AAskE A7 AAR S AAR A Az, st Bt Al siAl =

of A YA WAL HEE PAR BT SRl 23 AJY T Al
AAStE S5A A W A7} ATk F AR, 2N e FAR AN o
A BA WEAA s} gA efont, Mol H%g R4, Fush] s
o ATE A B R RE o AT A8 4o T4 5 Te
oonhATteE v AR Aol 3 Fol FE, A=, %A, % 5% 2
e Bolo] sld AnE HAL e HYL AL, oS Fe BIAE FA
A Qw5 Aol WS, B FRb 23, AYIgre] 28 B

2) olY Fio WE EF

oz Adut g A ol Aol wel, dAA Y FAE A Fd F
Ab @ e8] &AHAnchorage), &dll 2] SARR Uw g ATk WA YA
gl A, =3ockell Aube AUk F Aduke g8 sk e 2R
=30 FREE vinket §40] Fkek e
<H 4ol L:_EL(Slip way Dock) ¢ wltjol ®e d FREZA Adle] A7} =

4) oro] Ato|E (W2 20169 11% 25%)

Collection @ kmou



T5ole 228 =3(19Y 39. Floating Dock), A

L —
| Y

3

3

sl o

cgto] =3(1Y 20.Dry Dock)7} 9tk == A}

e

&

]

(o]

]

(o]

il

il

#¢)o)

‘A
Ho
A

ry
_—00

0 el B4

i

e 52l BAbolth

o

o =3y

It

Nto

X

o A%

Sig

shof 2]

_?4
Aok el BAS ol o] AVtE T

=
=

7]

‘A

Ho
)
53

il

W
ojo

sl 48 FAE Voyage Repairgh

ol

-
)

Syt

o
Hlo

‘A

Ho
X0
o)

ol

o 7% %

ixstow Al thabel whel

A

d 48] (Steel work),

M %

vl X
=1

Y

IS
i

Hlo

‘A
Ho

5) $17]ojtjo}, http://en.wikipedia.org (Y=Y 2016 11€ 28Y)

6) JHAAIE (Y= 2016E 114 28%)

Collection @ kmou



£

A2A ¥t a8 2de

R
o

r

‘|_

Sl 1 Aol S AMEE

1 gt 53

)

)

Y Ths

=1
T

]

ol

e

B

ol

=k,

7l 5 Ao,

2. vt Az AdHe] v

= Awnrz

;gl
A7k A, gl %

= 3,

, 9, 7le, sk, o

o) He & Ui Yk

AR, GAIA,
(2010.12) p.800

2,

7) 514,
A10

Collection @ kmou



# 4 Comparison between shipbuilding and ship repair
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18) of]) Rickmers Shipmanagement Gmbh & Cie. KG acts as shipmanager for and on
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Shipmanagement Gmbh & Cie. KG acts for and on behalf and concludes any
CONTRACTS not in its own name, but in the name of the SPV.
"SPV": the single purpose vehicle as owner of a vessel
Rickmers Shipmanagement Gmbh & Cie. KG, Hamburg, General Terms and
Conditions of Purchase 2016.
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circumstances shall either party's liability to the other party include any sum in

or Damage (5) Except as provided in Clause 6(a)(Liquidated Damages),

respecttof loss of hire, profit, use or business, or any similar direct,

consequencetial loss, damage or expense arising out of

Contract.

ogso 2, A6z (b)(i)5)
62) 6. Liquidated Damages, Liabilities and indemnities (b)Liabilities (i )Liability for Loss
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FEols), EHAS 5o AHA thidol thet &E3E Dole FoE, (FP)AE
Hl, /&8 2 8 RZTY T &S E F e v, 1HF Edd AF
Eolg), EHIAN T AFHA thdel dig &3i7t obd Ao ®E EHI A
o3t E3E WIT6I. o]} thxste] FuHA Y AHFH &Eafet 1 &3
3k W8S Aw Ry 9sted, Hadley v. Bexendale Abdo] tigh = HA9
HAES Fxste] B o] FAoA d= WYL £IE VM f¥oE FE

sta=d, vlE B4 A A BAYTE £3(Direct Damages)'?t FAALZ A
A Alell= 223 E4Ao] S Aolgal ARHE F4A AR oA
A3k &3 (Indirect Damages)’4 o]}, B Aok = I HS FAHSE st Q)
omg B x3oi wi= bF Ea(ndirect Damages)sk E FHAo A w3
Indirect Damagese} & = AT} olglgt &l M= 8 W A393=e
Al oloprlsle B Edlel 5 & i AA gEA ofystH, AA
W A393%2] mdel dEMo] Hadley v. Baxendale 49 AL AW 3
Zolgal s, =, ¢ W A3z Date B4 e A Ad &
A2 RS QEAY F UYE EIE ek HeE JNEF - A HA AL
ohd H ol HHHE &£3E uista, = FARAF Atele] B A -
o

=y &
Tt B w0, B Aokl AE 2 el

-

AR Al o £ s T
A A 393x A 28elA FRSE 59 e Ed g B9lelA Asisin
AT E F AT o=, Iy A 23 &8 (Consequential Loss)& o

A Hadley v. Bexendale 2 dA Tal= 27FA] 89 Edobs HA MEde

24, 54 FTle] AstA B ST Gl 7zt A He EME o
06D, A3 Eeet dizEs de=, Aok B AF-ECld Edol AoA F

63) H9EfAl, o9 A, p.130

64) r=AAE FYAE, o] A, p.123

65) o2 TSA] Az mFEAel gt Jd=T HE,TI=siustelXl, A3bdE Als,
(2013.04), p.119

66) HERAl, oo A, pp.125~127

67) o124, ¥19 =, p.119
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At tigk HA AL It AYds FEIdteE =axxa FA (@ knock for
knock agreement)o|t}. BIMCO sAde] waW =3X5 3 @A o]f= olF
B ik BaAds 39str] fgtolzt

Az A tiste Boh AA3] AR skl H AAA A 2
P&l Club % &<l Steamship Mutual®] E# 012|700 AANE =X T 2T
of et Aol WEW, Laxg 2JL B AkMdie} o), 7t FAAE
247y AAle] Aake] ik Ealet £ T 247 ApAle] m gl Al B A
9} Asfol thate] T2 el Fao] 1 gle] HATkEtitE 1 Ay
Holl Al AFE 3HA 43, AAVE A ST AS oAste 2Folzta 3t
IO, e =axx T 2FE AFA B, AEA Ao RE &
o Apole] oo} =Alo] HIEA Ao, HAA
2 o] = ,\}@oﬂ q];‘q—g].ﬂ 93k AoA BHZHYTD, A =IE-T IS

S o] &9 Ak 3 78k OlL & Gas &
X 23 A = HddA

_,d
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¥
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S
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|t

70) Steamship Mutual, 2016. Knock for Knock Clauses- No protection Against Refusal to
Perform [Online] (Updated November 2016) Available at: http://steamshipmutual.com
[Accessed 12 December 2016]

71) Y& : A ’knock-for-knock’ clause in a contract is usually included with the intention that
each party should bear responsibility for any damage or loss to its own property, or accident
or injury to its own staff, without making a claim against other party even if the other party
is at fault.

72) 9= : The practice originated in the motor insurance business, where it was considered
impractical and uneconomical for motor insurers to negotiate and dispute large numbers of
relatively small road traffic accident claims between insurers. Similar arrangements became
commonplace in the offshore oil & gas industry, where parties involved in an exploration or
production project could potentially enter into complex and long-term contracts, and where
knock-for -knock clause are intended to avoid complex litigation between the parties, and to
simplify insurance arrangements.

73) olo]l that ol WAl ulsto] u]@A ANF Aoktso] Ak F ALt WAHRL A

AR 99 27 AHe| o] et YL A= Ho| A A 2ot ol2f Aok}
Z gabo] FolFthe @A1S Ziokstol B m, Abm WAl Alo] Relo] AAHET 1 A B
o e AHE 2] o) GEo] WAHOR wagLn Aue ol Hwo] &uHol
o},

. It was acknowledged by the industry that contractors' balance sheets would
be unable to cope with potential liability for the destruction of an entire oil rig

z
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w
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W) gsE QY wE of Aokl me} c1e) A9 el A Ae) B, Fop,
e 3olFel ARBolPo) Z|Aske AR, e 0] 115k o] Al
wel ol 7o A sol A e AR A EE wA WY TR
A7) SH9E A Z B Fogel dstel A8 BE BT YoiA 4
Wl A el FelRoh I osha gtk @ wisHE FARRE wante
Fge] dstel AV BE 2% E: T BEste] WAT 2AL Wolu)
§ 5 RE HH 2% v§3) BAD ML wStelol A S, maEw

facility and it also assisted with risk allocation at a practical level, because in an
off-shore environment it was common for the sharing of tasks between contractors
and a blurring and overlapping of resonsibilities, making it difficult to determine
fault of an issue occurred.

Tina Middas, 2015. Knock for knock indemities-are they appropriate for on-shore
infrastructure  projects?  [Online] (Updated 7 May 2015) Available at:
http://www.addisonslawyers.com.au [Accessed 12 December 2016]

74) SAACIE, Y (20169 12¢¥€ 129)
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ofE Fstel 9HT Ade vE ARl AR HEADS= A= %L‘Hﬂri &
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zAE wass e Az oh e At FTAL YA AL @
e o711 ATAL WA W 2EHY U] ATANA FNF F Ux
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2% 9o Muhe] gl HA WAt WA Akl Ae 9)e] wele] A

Ashe] Azl £l AN e A £FA] Y Aol Vs

75) @A, T GRAeliAe] MuA 2 MelAs olgd] W A7, THstd
Ta Al51HE Al4s £H 663, (2010.11), pp.4~5

77) o], Tolgnt WY AMAARIA e £ @l TuluARg, Al22d 15 FH68%,
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= Aure] slelztx] molg o Ho|i, Aulb 2R oo wha| M) A4Sk o
=5 At F9 oellA AHsta & Aol A

71k W, ﬁiﬂﬂfﬂ ofizt FEHom A3
o A& Age g ddn g 5 ok
A4 A FER S AL Tl goH
A& F== 3= Zlo] o] F é% AAT A9z A FH

=
48T A5 WA E AL ARD

[0}

A oA AR 2

43l o] 2 SFM= Ak A A WAE & AF ZAAS Ad, T
o, el 22 st=FAAA Sdistal . o= 3leetol =HHimalaya
Clause)Z A, A 4 Aokl g ALET Q= %3ol7|= 3f}. o]}
M sldetol 23l tiste] AMEEE 1A

#loks ApA(Ader v. Dickson(1955) 1 QB. 158)el 4 frel=ldck. 3=
o] 21 A2kl = (Doctrine of privity of contract) % <Fl(Consideration)2] 3
gl wt FAeke] FARTE obd eERle] ojdHEA T Al 3= UH
o2 Rl Alekd A WA dke Al oY= %’4‘3}04 & + AN
ot g5 H(Court of Appea)> Adler v. Dickson Abzdol 4] &&<19] AHEQIE
Flo] Fev FANS BAGHEe AYATHE A&L F A=t =
ol tiete], 25U AL, &Fde] AAT FAF] AT oY
T ol E EAY FANE A

AT 22 o] Adler AFAOIM AdR= SdEAdS A ALl # o}
Yeb 29 AR AFoldqS Bxde 18159 oS A E FAF

.

84) At YIS, TEUAAAIC] T3t s Letol oFpAg BAl L Suqgetel Ao, Tyate
Ta AI527, (2013.12), p.364
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o] U W F 25 A Folsl £ Ak AYAR 5o A§H
& Fofshs &9 slLetofekrto] 410 HaEUel A7) AT
22 PHANAE shdeEelst I Aok Juel s Aok AAH A9
o FHE BFI] Sisked, 2047 2 FeEATt 7o) ehye] 48 3ol
aFHe] B 2GS T Auskste] ATIENA  “ATUERE A79827
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o9 Eefe Fejo] YTk 82k Stef ofe] U FHL Fu rh

old% Flwetok ofwhel WA YA, A Ak AHe] o), A3

A A AE FolP A FPA ZOT AMGE AT A%oE 2 F 9

& Zlolth. ¥ REPARCONOIAE 7t @abae] 9 A 2 gabate] 49

AATNA S AeBn FGown A3Ael s WAST AT

3, 2 P AY sl e AR ol stel dstnl, tgel =

gAEH A9SE o2 Brpn Pk olgh Bt S AYTE
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eJol atol um "o sol AR oY sl AIAE FAT Aol
T A ARA W EAZA AAAAA EHE F AT 1
Aol e BHAANYE FAA Aole] mMATelo) P Wi
o) Agole 1 wMAGelE ARANAT GHo| Yrlol AAE AHA
2ATa Sovh ol F AFIAAIL AIAE AT Ak P4 FIUH
GAAZE MAG L AAAAE EFo] e 5 ATk YL HAT.
seluete] AR SUT YFORA BAPE AINE AT Ak o)A

85) ol’dd. "sl¥etorofi(Himalaya clause)dt ¥ A[799x29] AL, FRAIet . Hetd7, Al
519 Al45-%4d 662, (2010.11), p.567

86) o]’dd. Y9l =. p.565

87) &M%t o9l =, p.7 (MA8)
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Zol MR ol wek AR sk AP SR TR B0, o)A 3
A7b Aok AL, $HE 9 EE 94 Holrl: S, ol Sy Fie
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e 5 AT, SATEAY S dutHow By Yo ol Hn, Fx2
g S 2o YAoltiw, 1 ol AREE AusEAe) SR
88) &M4&h o 2, p.7 (RHUE)

89) o], ¥ A, p.b18

90) o], ¥ A, p.520

91) A5, o9 M, p.396

92) A&4, A9 A, p.396; FE AUIA A EAY] MAHES FAIUAl %2 olfe /4 Akl
L Boluche o dabate] F47t 5o 2@ olslol Gtk Aold A2 2 ltkn k.
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(o]>%, 2005)

93) o249, o9 A, p.521
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o 6l =AW okst 7.

The Owners shall notify the Contractors in writing accordingly to Clause 13
BIMCO Notices Clause of any defects for which claim is made under this
guarantee as promptly as possible, not later than 24hours from the discovery
thereof. The Owner’s written notice shall describe the detailed nature as
ascertainable extent of the defects. The Contractors shall in any event have
no obligation in respect of any defects, unless notice of such defects is
received by the Contractors not later than 7days after expiry of the Warranty

Period.

A, A i) YA, Aukel AE gAY Astl tiE §A
P39S W, FAF SFASLE Ha VY olFe oHATHE, 1 AF
AUE F AU F9| ol 7] Nske} WA ASFY A ok, NF A
AR Aur Felae] S g Wzl weA JEn 0 Agel 37 A

W, 2 Agel k1% AHE ARt AUAAAAE Helsa

Ol

Lo

2, Aol ob1@ F7} 4

Iy
K3
i)
r
o
Y

At AR A, AT Foll AEFshe A 5 BuA ZA3 Al o]dqd FAL
e AR st Ak FAlAelal AAskAl 2Adstar, A5 = g
BEAY Aol 3ol FF vA] Al ord
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g oYt B F U LL FAFL Utk AW Ax AGWANE FA
NHE BF 2P MAAZ B 237 FAF W& T Aok HFI} A

- 2@ F AT WS A Felxels B
Askd Au FEAE oo B WES AFHORA BF YUY TeiA @
Aolth, e} o] A%, A Sl A7 s A3e FEATh Aol
BAG FAE oW S Muk O e £ 0Ee 3T SHAAL == B
&, B7le] Aol7} 2 ThE FIA e BAE olalste] Bol oA AU
A we vge A5 = Jx Aol A+ A Bk AT YYo=y

B v felaE mEstnd AFe 39 SRR sl FA Ao Ao
Ak Aol B zAat FAA e A9 olﬁgs}aﬂn}t— gt ol
Bed B NS A FAY RS AUh ofe] thate] My £
o olfglel ool td HF AAStIM = ol Hrh EF FARE 59
Hlgol Aol FAE olBT AF AFTE wEe AT A olo] tiste]
AFEE MEge Ax F F JEF P2 9Tb Ak AF EF, A9 5
Ao fel wgE 2ASA Y52 msjol T glojth MFI} 43S FeR
g Eslo] B FAE olAF Aol FYUAE g FAel tiste] nE
R Fds ginkm B 5 vk wE, B AkMel AL MUt St A%

98) However, if it is impractical to bring the VESSEL to the Shipyard, the Buyer may
cause the necessary repairs or replacements to be made at another place suitable
for the purpose, provided that in such event, the BUILDER may forward or supply
replacement parts or materials to the VESSEL under the terms of F.O.B., port of the
country where they are to be purchased, unless such forwarding or supplying
thereof to the VESSEL would impair or delay the operation or working schedule of
the VESSEL
dAAl, ¢4 A, pp.142-143

_57_

Collection @ kmou



oJYT B FAl QolHE BF 2Pl mek Part | BoxI3el /YT 717
Z2 AFselor Aha FASL YTk, HFE Ao B
el B FAZE olWE FaT NS o BAL FAE ALY F UEF
=]

ol
Aubs FHlsked 1 Bl Ads B o

off

t adsA olusithn @tk =3 SFAe s Rl @edtel == n
Sob 37 Ed e AT @ 5 oAl FAsE Atk St 4% 2
kel o R Autel B4, Z@Ao] FFL AL AR, g AnE Agol
oate] gekslojor T Zlolth Ed HFE 4] HE w: LR TAL
Aejste] @A @ 5 gEdl, oWl AP A1 Al ol Ao BiE
ATehThe, 1 71zke] Ao) Aol AR TAL ANG 5 e Bol

o
HO0, S3¢lo] shAte] mepe) @gdle] wE M B 3 HH*J—% 37

g 4 Aot A6TTE 23NA FAFL Y AL B AR AT A3
A8 B olFl FA BEE oYt 1 WIES MY SRl 7Y
ee FAT Hsh 2y B+ ok a2y 99 wEeldE Best 37

[e)
T o
S TFAE AT JFsstthal stal e W, B AR o= Ant S

Ao

AC)

)
AN
N
=
o=
r
ol
2L
b
P
=
ofo
AJ)
El
=
ofo
flo
)
i)
A
M
ol
N
AW
o
X
ol
rlr
fru

>
I
)
o
o
o
ro
u)

A4 2w

o

rlr
PO
o
u
_|>f_‘
il
i
v
o K
>
i
L
1o
o
i)
rEI
i
2
>
rr
ol
rlr
)
2L
o
o
1o
)
)
=
o

2 Sol, RIS eYR sl dol 5o styrtw, BE7|To] wREE 6
SAIE siajo] dstoldt, 1 siarl AN, wae FRUE oAl 6Ee BE
LB Ao Bt o] glout, the Ao EARe
Al AolAle e WAIstLAL, ot 2ol shA} was} oAl e
AAstEA, 2 BE J|7He AjolE ZEEE 12iYe Eue 4 9
MUk 2elxte Bastn ook

%, gko] A p.398

N nie

R ANt
e

=

=2

oZ

r

m2pse
EOOI
L
_EI-HJ

N
-~

1 O
HI\
Qo Nk o

LE o > i

oZ
o 3

)
o
ol

o XN
;‘:Em rr
ol

=)

i)

100)

_58_

Collection @ kmou



ghop, Au el Aloke] B3 2Ho] BisH F 2
t Ao B4k obd Alcke] AN WA F 4 1S Zolnh

8) Aleke] FA|, SHDisruptions)

A8z S HDisruptions) Ad8F FE]#e] Al gle AHFE Dol Aok
ojgfo] AA HAS w, Mu} el AYs WA= 2ot B A=
HA dut FEake] Y gle /‘}OEH 871x1¢] B7}3=(Force Majeure)el th

£ st Ao WA, 71
e e Ayl

AleFe] ol o] F-= Ak 71 T3 7IAV)F HI] wiEe| ‘Eolgd = H

Ho Ao HAF= 7)1.3_ A=A ook skA vk D‘*/\}X}«] A HE "o

zZkEo] Ael7E e @ 2 Aleke] ool 275 ol 7k 1 o]
< 873t AL l‘%%‘é}ﬁ}{— Axoz wAgE Ao] niz %7}%‘@'91 7N o]
oH02, Force Majeure®] Uubd<R] B2 & 2 Folgfo] 7|ghs AXwE Z o]
el A-9-olm, Rieko] o] SEHoR YmA = Z-gollqk Aleko] A
T o2 Bt wigbA 7lge] AREE A Eudde] JF8s AEIA
or

Ee o2 JERGTH).

2 Ak A= (DRAA AEol X, BA, MY 87 == 7}/}3, (3)
A 3, A 8 == F A 3 (Warlike operation), HIE == 11 2
4, DFF, W, B3 =5 37 2%, OALE, OAR, 4AE, &5 =2

Z1eb 712401, (DT, AA HH == o9} §A3 w% Aol F(A kA, 5}

u:2

o, }_un p523
2]

_59_

Collection @ kmou



ol WMol Ael FAS x3h), (8)3A, A

s
4
B FaE 2 o F G714 ARE 97

coz et B9et sel, AF Sl AAF AREA OFFH A7 o)
Ul el AF A @AY 7e gRe dE D 59 Bold, QA5EMbii)
|

() il
MF7L Aube AEalA e3te A9, WASZQ@(D AF dEll 74 s

GAZED) HF AAF FH 9, OUAF FFE A= AP0 AT B
Aol FHel F 67hAlolk ol HF Zeo| Myl feidel tiste] Rkahe o
%ogfute] 719l Mk Feape) $4 ool PHA YA B 5 Aok 4
T Aol oA FAA Qe ol ATE olWsAL oW AFS
g gt o8 F4 ool Fudole

w7} =] 2] A F-o] oS AAG 4
Aehon, R kol A 2t AT 3
o7 2

Rl

rok

rr

Td—lﬂoﬂ %]\-Q‘E_E, == Sk ey %/\]-X]-o]]ﬂ] )I\jo]sgg]_s_‘_% ;-5]_04 _?49’]_
P she e A okl 9ok e YAl Fzo) Al

.
flo
do
o
flo

1z
= EIXL
ol

A oA Ak olol, ARA %l glolA N5 AAWAES A, BA o]
B GAAL BTALY 2 FAAAA Reism TH, o]HF FA ol
o el WA axe AT A sstel BASE YA AT 2A)
stelop stedl of ¥ ARE Ak BAY MR T BA lojof ek

w3 el ¥ WA Qojokdth o= FA ojae] A <l
A714 gAAo R Aol 1 AT olFL ATT wW 74A ArEe] A

104) $Si4, 2ol A, p.69
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120) This Clause requires each party to effect, maintain and pay the costs of its own
insurance and third party cover up to the extent of all potential liabilities arising
under the contract. The contractors are required to effect and maintain what is
generally known as "ship repairers liability insurance", while the owners must effect
and maintain P&l insurance, hull and machinery insurance and war risks insurance.
Both the owners and the contractors must at the request of the other party make
available copies of insurance policies to evidence the required insurance cover.
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427, TEhu A B o] WA A, "=, A384, (2012.02), p.400
122) At &4 A 71 ”‘” /\I ih‘* A2l = Chemical Tanker?] 7dQ-of= Z Aty

1 oh2t FAlo oAy /\}L—l H%*E 371 mzolt}.
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A 4% vk S Aok B B AE B BA

#3744 BIMCO REPAIRCONS #HE3IY Rt £ FoM &= Aut 48] A
of7t #este], = W, V= HA, Au He, 283 3 Hde #EE
AHEEE St ZF BA AlekA]4]o] REPAIRCONE ofyx| vk Aul g
Aleko]l = Al e Ha A= A, BIMCO REPAIRCONS 7t Alek FA}
2] omof wel dutERA F7F 28] AY F2 WAl shEsty] Wi, @

, A=, AHuthel e BEH
-4 HA ouje} olFlE FAd] st 9ride Yolgta AlsHTh
Ho #HE AYEEE S}

Ald =9 B

1. Christopher Martin Lee George v. Coastal Marine 2004 Limited134

D AHE8A

¥ 3191 Christopher Martin Lee George= “Bon Ami“gl= AFAl2] Ml A
A 1sk AH 2 B =5 = AYSs AP 9sted 1l Coastal
Marine 2004 Limited2} 20053 49 26Y0] +5 AeFe AAsAth A, & &
A= 339 LayeragelS Adh 2lE flste] AMEs7]| &2 stk o] &, Al
1k A sk A<l 20053 5¢ 59, Y Layeragel S AR HAsta &Y

134) Christopher Martin Lee George v. Coastal Marine 2004 Limited, [2009] EWHC 816
(Queen's Bench Division, 2009. 04.21)
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Hazh vt AukE gac) ode AT W, 1 g9 Al 2HAE A
M A Ao] QgAY tiakel 4PF FIE J1gelokd 9Tt FEHo] Yk
3 Bg 3 5] 9

Btk yoprbA whek bdekA] iutAY 2LV b S g4l
ZAE FsHA FATHA, ool oo diste] FoE FAL oF7t 9
o gk o] ARHeA  ZAAE Occupier’s Liability Act 1957  uwhel,
Layerage 39 HFAEA o]dd d&d o FB0ZS HdslA|vl, vk A-G27}
oty sl et =13n Y17} Mooring License] H24 o2 w]qe

g3t glo] A s BEW o Fof oRE R
v}

lo
ol
=
ol
B
i

>
>,

SOt
e
Kl
f
32
iy

EZF o] oF= FE st He ZolA Aol AlEd AW Fae] Aoyt
Lo] ofd A tietd A= Aol ok skt ofdl, AL A Fo
A Fef o) Fo the Hde A= UM o F 7HA ZIEe AAlS
ATt

i ) What mooring instructions were given to the Claimant by the Yard, and
were they an adequate warning of the risks of the change in gradient in the

layerage.

ii) Whether the Vessel would have lain safely aground if she had been
moved 12 feet astern from her original mooring position to lie seaward of the

change in gradient.

T 7HA Abell loiM M2 vavt date] sty o] E ol skitial Kok

135) The Moorcock (1889) 14 PD 64
136) i) to ensure that layerage 3 was in a safe and proper condition for the Vessel to
lie upon; and/or
ii) to take all reasonable steps to make or keep layerage 3 in such safe and
proper condition for the Vessel to lie upon: and/or
iii) to ascertain whether layerage 3 was in a safe and proper condition for the
Vessel to lie upon; and/or
iv) to warn the Claimant that the berth was not in a safe and proper condition
for the Vessel to lie upon: and/or
v) to warn the Claimant that the yard had not taken steps to ascertain whether
layerage 3 was in such a safe and proper condition for the Vessel to lie upon
137) 2 ArdolA el et i 2440 ARRAIY Qe F2E0] obd sito|l7] wiZof ¥
= 012 Occupier's Liability 19570]] @2 Occupierg ZA5t9 out, HYL o]2{5t sfHe
Halsbury's Lawo] ©2}A =27Hthe Crown)’t A8ttty B QT
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= 53 l

SN =3 AFHAL FS M e AT we] Yol v AbEolT.
BIMCO REPAIRCONol| A= oo} & i

Ao o]FAoksitta skar At} 3FA|TF The Moorcock Ruleol] uwhg}, Z4
= AFol diste] Aduke] ¢85 915t Aol AlFdt Y e =47
AAE HAY o)y Ry, 18A Yrhd AFA olF FAY F9 o

T8 oldslelol Prhe A& AFsholor T Ao AzHT

—_
[-O

2. SAGA Cruises BDF Limited v. Ficantieri SPA138)

D AHE8A

20119 9¢ 28, o] ARfelA A WA Nl Saga Cruises(Owner)+
“Saga Sapphire“e] X4l $=g]= $J3}od, 33 Ficantieri SPA(talian Company)<2}
Auk el Aleks AAdH Aok 592 €14,346,0070103, FAF W=
Engineering®} Outfitting ©]l=d] ¥ =o] A& a4 Al A|&3 Technical
Specifications 7|&=2o.2 3Jth FAF 717He 20113 11€ 97
179712 S22 SR FAF FAe 3are] Palermo ZAAN[T Yl =9
A = 2, A Y T, dGAEIE oF G A @ 92
4 17004 20123 3¢9 298 Fx}¥ A7)8k= The Trieste AgreementZS A4
st = Beta, e 20129 3€ 2¥9l AJEE HA E3ha, 2012
W 39 2¢0A oF HEo] Ak 2012d 3Y 16¥] oA ok Protocol of
Deliveryoll A®-& &tar, 2012d 3¢9 19904 oF AJIEE AT A HA A3

138) SAGA CRUISES BDF LIMITED v. FICANTIERI SPA, [2016] EWHC 1875 (Comm),
(Queen's Bench Devision, 2016.07.29.)

139) &= WHx] Y11= “Saga Sapphire”9] Ax| &AAIQ1 Acromas Shipping Limited o]t}
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1 B dube] ME= 2012 3¢ 30¥FH = £ Bk Acromas Shippingell
A &Ast7] = Aleko] Ho| QAT

Palermooll Al &3 & Southhampton© & F3tH = U1 =& 4929 74 AL
o= Lub. Oil Coolerd A& #HATH 33+ Palermool Al Cooler9
Overhaul3 Recondition Z¢}S &AHin sitwol A FasIAJ. 1 2 WS
Ak Ad 3 Technical Specificatione]l 4] Change 550l ¢]ale] o}zl o] W
710 =3, Haie old wet AYgE TSt

i ) Mechanically and chemically cleaning the tubes;

ii) Pressure testing and the oil and water circuits to “the requirements of

the attending Class Surveyor*;
i) Renewing the seals.

e A7) AYS 9ary s=FA2l RINAV £85S F3th RINAVE &2

Aol AA ZGel 2L AAE aAFRA oY 7] AP FA7] o FESHA
B FolUth EAoA FEke AAE o]&3F o]F, RINAVE FRI= A e
o2 AH AAE ol gste] ZAYgS mpEstA R, 2 AAYE o' AAE= &
A=A ettt RINAVE 2§ olF, mae AlF Aol HH3s] +h= A &k
tal ddste], gl A4 A AT ARy €5 F, i In-situ
Fefoll Al StHALE Coolerd] ZeiE Flstaint. Az i F24 o ¥Ho
E ool gt o3 vae & A ddste du AF Fo digdld
AF ZA=ZHAA obFd Bix kA U b AR Al AT =)
FHstA A= £ AR #d GAAEY Eo] AR AR shA 7] wiZel
& & oy, AF A= 94 Cooler’} Retubing 2H-S o3 sto]of st A
= oYkl AAsIAE Zeg Bt

140) AX™ QA A] Technical Spec.of] H7]® AA W& Port Cooler Overhaul Work=@
“Acess and space for removal is very restricted and therefore it may be more
practical to overhaul in place by with drawing the tube stack as far as possible in
the restricted space" o} AoF A2 5 20119 129 Change Ordero] 2]5to] "Yard
was required to carry out with respect to the L.O. Coolers would be carried out in
situ." 2 W73 ©j9ich
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Y= o] & El Ferrol, Casablanca, Cartagena, Palma, BarcelonaE 4 4%
12¢ Barcelonaol] =32}sl$-S w, Lub. Oil Coolere] &A= Port Engineo] X
3t o, Starboard = Lub. Oil Coolerol= FA4)7} Q&= AL LA3}T} Port
Lub. Oil Coolere] 7% Wi H2lo] i Alsle], Retubing ¢S F335ted ok
g}, Starboard Cooler= wvhZH7FA|Ach. ojo] & Xuke & Ao Barcelonaol A
=38 3k ®eta, Aubel HA 84261 Acromas ShippingAtE H5o] 3 ¥
A AFZ2 2AES AL T, F HA 2ASLS AV SE FAEHE S
Koy 7R = Coolere] 8|7} k& HA| Xt F HA =A% F 48
%At} olof Acromas Shipping< £ “d¥re] OwnerZF-E Lub. Oil Cooler 2] o

2 A% A BET Ak do| d8E = wol, AlfA e =& = All2
=

Z BEF 2o wet £3,170,037¢ ATF3te A%S AvIstdnh agla A<l
SAGA Cruises BDF Limitedi= Trieste Agreemente] QA= A A4 wet
2012\ 3¢ 2d%E 3¢ 169¥99 7|t &3t siEste E8l v Y A=Y

(€770,0000= “dTstATH

2) B3

v, 2AaE B Aok wal Lub. Oil Coolers(e]dt L.O. Coolers) A& =<
o oA &HHH V&S AHEStal Fo0E 7)Y o¥7F i, L.O. Coolere
Retubing 2ol s =|ojof 3t=A|E Owner7} A3 HAHE HFslo ZAAT
T AUEE Coolers®] FeHjE Histoof st= oF7F =, 2ALE o F
7HA R et 2y o] o9 fiwto] 1l Ownerd] £4& of
718t &uth. MA T HHEg ol sNAAFY F¥(the balance of
probabilities)ol] H]F=of, Retubing 249 ZoA7MA= NS Aolth. 247}
A3Ql Owner 2225 WHsA] X3 AS oA LAY &2 & + 9

EE 3¥ojoF dtheE SAE fith

&3 v o] oAy #HSte], 3= Protocol of Deliveryol] W71 = <l

.
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Tdo 2%, A2 Fold A SEde AATH BE Hdo] At E=Z
o widde] A = A 713k Tl wekA, A" 713 stk A
4l

o Aol ee FA F 4 itk AFolA &a) Wl oF 2

N

2
©

3 4

B Aol Bdol QoA FA VAR Uro] Fa AR S AHE A .
A WA ZE L.O Cooler Overhauling® ##3t ZAE ALAES FASE EA
W deldk 2] el &4, 78 TAF Al 2 F e Y 94 AR, A5
B o, A5 = ddo] Fejake] Ak fnte] d3Fe E B9 4
7HA A&l tiete] HEste] BT 5 HA 2= Ak AR O}” AA &
AR AFe] AgE FERol AT HES YA T[A ARE ’éﬁ%%
o A Al ARl R FAR] Ao FElAke] A e Aol FElAte] A
d e AT FA BEFES PR ASE HESH BA

L.O Coolere] #A¥3 #HHstAA= A WHA=Z, At A2 Al 7]Fol
Technical Spec. &AF WS F7|skal 29 thests FA F9LS E713%
Refit Work Breakdown, 1&]a. AleF AZA o]F AF ZoA4 243 Change
order 55 Afolo] Zd Wj-go] Aolsitk= EAIZE AJTh oA st ACkS
Taste AAMY E47F YT AGE OE WEeRE Ve s A
HAL o]o] th3gt Ao 9] Neuberger FHALS] Re sigma Finance 72,
Clarke ¥AFe] Rainy Sky v. Kookmin Bank 2, Moore Bick LJ Z+AFe] RWE
npower Renewables Ltd v. JN Bentley Ltd #2042l th3-2] 71&& AAISHS

ok Ak e EAel M=, A4 W BE =& Al dixse nE

i

|

141) The Yard was responsible for a number of delays beyond the SCD extending to
the date of redelivery under the Protocol of Delivery and is not entitled to rely on
delays for which the Owners were responsible during this period, as stopping time
running under the liquidated damages clauses. Accordingly the Owners are entitled
to €770,000 by way of liquidated damages.

_87_

Collection @ kmou



E 23T F ASS L, AHRE dojet Aef FFelM &
A AAS zkE AR Argelgtd GARAEC] Y =siad ¢
eH=AE B stoof stk A=, vt e g Aok BAE 7F
T AT HAHoF Holop i, ddH A EE AL F UEFH
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AAA FEAE A= A=A FHE Pt oF =T} =
2 Aok %ﬁﬁgi AR (89 Alfe 2, HEH e HAFANA Fsia
AE AEYG & E AlAAl k= WAL Aol 7] wioll,
L.O Coolere] AJ# Z}%‘Ol “Bright Metal® 8%=°] Fei7tA] o]FHolok Atk
el FA tiste], ojn] 4~5:d HEE AL83E CoolerE “Bright Metal”
Tol Al A AHE & oF= v it 1y 73] HASE A A
AE AHEsElolof dthal skt oldl 4~51d HE=E AHE-3E Coolerd] /HW 2}
AS FHT AAA FE3] HFH AAHAE AR S AR 7]E
Cooler W @A} UG =& FF 2d &t EA§] A
2742 AASA ZPE 7

Hho] dvtar #eskit.

ol st & w, AH 2] A, FYA= A A FE7HA Ade olF
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2
ox
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o
L
fz
zo
o
o
g

@ e aF 94 et AR, FHAY W HolA AF8 A %
A 71&e RYstel FAE oldstelor ¥ Aol aFHEL B F ATk

142) SAGA CRUISES BDF LIMITED v. FICANTIERI SPA, [2016] EWHC 1875 (Comm),
(Queen's Bench Devision, 2016.07.29.), para. 49.
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g&og B FAgqA= Y AA 8422 Acromas’t A2 A E &
kol 1.O. Coolerse] ZAgro g e £3j(Ant s8] H]&3 Cruise Haol &

P

= =

3k Ead)E Aol A AT & 5 A=A o tisted, Albazero Caseldd,
Offer-Hoar Caselddol] A3t 7}ssithar ®otth Albazero oA HY
FE Akl =F BESt &Af #BHE oo AFAEREH E o|dA &
T3 Zlolgk AMEE, Ak AA F ol AFel &4, &4 op|g fut

szl Ao, FARAZE IAS L AATHE, 7] AlF BARARE & A Akeld
g7t AATH FFol £4, EFHY A o] AU HEZ F+ AN
H RE S Y3 AlgS AAI Aoz Hol IE Ak utoz <ldk &3
AT WA HAA & EHY IES HTE Ayt Ao iAo 1
3. Offer-Hoar CasedlA HYL a7t Y4 <£3), &4o] Cause of Actiong
uj Fo] ofye}, Cause of Action® 2 <1&}e] BEAIGIY 7] w Fof FS=2le
of thate] AF Eaoff v Aol S AR SHATH,

] ©
| .

o]

r

o

2 | A HYol A 9al 2HAE Adle] IF2M0E ALE
g Zolgke AL €1 YUY, Ownerd ZLF= Ha AUZ &4 2HL: =
AEE Zo197] W&ol Acromasyt EsjujdATE & &

o
ATHE B Aot =, Aok BAAR Owners A4 4 28292 F9lshe A
= =

AA7F ol A= EF3stal, AA| 8417 0] OwnerZ2 -8 #HEE F=de
Acromas?’}t ZF= Aok FHAo it &8 vjAS A 7S] o)A, Acromas

b 2% talstel Ownert 222 A IS 4 5+ A= &3
1 olde BT s ohrhehs e Offer-Hoar UH el 715te] A4
Zolt}. olsh & A= WAe] U welshd, whop AA &4 ) Aute)
Sel Aoke AFSh A Ak BAGE, W3; 2HLe] FA, Aok o
Sirow Qlate] Mube MaAAom eyeli AA SAR L7t BT

143) The Albazero [1977] AC 774

144) Offer-Hoar v. Larkstore [2006] 1 WLR 2926

145) ¥tH Linden Caseof|4] Brwon Wilkinson A= oF TALAL Atolof] w9 XS HA|FO
2 iFeke A0l g Ad: 3 WY PR FFY > Aon sy dey
Dalington Borough Council v. Wiltshier Northern Ltd Caseo]A] Dillon L] HAt= U=
2x]9] FA oEste e BEstL, Aok st M3xte] ool 9ste] FAS A
st= Ziolo] Wulls] Qotcty | 3]ES AAsk A ol= Wa]y} oltky gtk

=
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B b2 L.O. Coolerse] Overhauling ZA3glo] oF7]3l <3 njito tiste] ot
Fe 322 AV @ Aol T A a9 0.1% g Holodx #AH
FAAE S AT VAR, ARE FESHA Fol HYE sy AR oE

= Ao gt Aol WA o=
< Ank g AlekS ol oA, oA A ESE

% o] MMt A @ AF ZEye] oWshelop T o Fo] LT AAHOE

ol wheh HAl SHAAE FeAAA AW £ ZTA BAT AFss
5 % 5 U9tk 2w FRob A SE FAE sEeE, A 4
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A2A w=9 B

1. Harkins v. Mayer Yacht Services Inc. ,146)

D A3A

1999d 8¢ 24¢ Mr. Harkinse AH4le] 8 E S/V Apparition®  “Dripless
Shaft“e] Ax]e} WA AMu] 4]& 93} Mayer Yacht Services IncZ 7}A| 1L
Stk FAF AL A, Mr. Harkinse AWols FAF H50] 7Fo] 9li, $H
o= 21719 A= =3o] = Mayere] Work Order Aol At Al
zZgos oo Wio] E3DHY U

A|2%. Mayer Yacht Servicex= Mayer =+ 1& tglst= ©E o]7} Mayer7}
obd ThZ o7} A Z3AY Aakst Aulo] o, MX == 33 vt BH
3k o] R, Ao)S AA &= A A E, AFE ALY At AP A
sl BN BES 23R Mayer7h SF% A4, 2 4 7] t@d W§AF,
EAIA B3 AFsA Fevh L ZHle Az me AZAe 2] A
I

=)
Be BEe 1 gulel s Ao &ake HAE 1

fu)

A3z, Mayer= H&d vt g2 o7t Axs AuE AYsta, 34 45 &
609 713F &< AAf el Aulo] Aol flee BST AlF Ao skAug A
Aol sA7E WSR-S A, Mayere] <l 19 AHAI wA dA3HA
A= oug A= Mayere= AFUe AR} AlF o] A= Qlshd]

146) John HARKINS and the Hanover Insuarance Company v. M.G. MAYER YACHT
SERVICES, INC, Maritime Systems, Inc and Lloyds Underwriters at London, 962 So.
2d 441 (4th Cir 2007)

147) M2zt A3z tiertz AafE o] AU
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TASAY g2 ool ofst Az AXE Aulo] A3 FAH, FAE H
S kol 71Qlst AabA Esfol thate] Hd<

ATz Hd e IF8A Kok AF Y skA, AA ] Aol ek Esfe
AT, Aol [IEY & FAF 945Y T WA = sk= 609 ojujol AHe
2 Mayeroll Al AF3HA Ze=vhd FESHA] &3 Mayer= 19 #HHS HUS
A A Fe=Th

A8Z. Mayer= 19 192 T+ Fol& AlSE st AAS ddbe]l &4

of tiste] Yol Jot, Mayers] Hf Foll e Aduto] &Aoo st
< AA oyt AF= &4, S BAHAY A HAlojo &
St Ao ZHE 1569 Ul &4, &8l dig AFE AW TAE sfofof

LEE 200093 19 F<oll FAME ¢85t Mr. Harkinsoll Al A= Aoy,
Mr. Harkinse W@ Au7t A2 &4FshA] @G5S dopxte]il vbE MayerZ
of ddgts H3F F, 1 o]Fo tA FAAN Ao E ¥ dujet = AY
of gt At e FABYT Mayere =4 Ade] BEE ke Azt
£ E@oy, ¢ oFHen, W duld tigtdixe= obfE Aol (AT
2000 7€ 5¢, Mr. Harkins= S E= Florida®] Pensacolaz &3l % s}l =
ZH At o] dfAstE FAH o)A Mr. Harkinse= o] AtheE ZAEstA s
S Asta &2l A3} Mayeroll A 42]3t Dripless Shaft Systemell 47§¢] Set
Screw7} x| ofok shut, 27) Bell AXH o] A F5S TSt Harkins
= FYE 93lA Pensacola Marine Shipyardel] QEE W om, WyH FAuH|%
&3] wAskE T Mr. Harkinst= Pensacolaol A &o}2 % MayerZo| Z°}3h

2 A7 Eafoll gk midS Asta oy sid HA XA ool Mr.
Hakins= 2001 4€¥€ 6ol MayeroAl A& 49 A= Ak &89 Hjd<
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ATee 2%5S A7Iste] YAA s Mayere olo] EXEalo] g
3T Mayere= Workorder W 9] A2x, A3x, ATZE FAZ olo tigh &

sl Aol e FASA

MYAL Mayere= A3z, A7x, A8x A
Pensacola Marine Shipyardo| Al #| &3} H]-&
297t vty BEs

ofy

He2 WA ZAZE A ARES 2 Ekr] Ao, dur FE] Ak H8E H
B n#Esit vl=olds el wheh AUk =] Al Maritime Lawell
20h4), dur Alz Ao A - dho)(Exculpatory agreemendE HE
(Maritime)®] £4& AYal Utk & Abdel A9 Edlle 7t olHz &
& Z(navigable waterways)® Hol A|Zzx}e] Ao me} Set screws A Xx|st
Eolgol A 7|15t 7] Wil Mr. Harkins®} MayerAlolo] QE <8 A

slAbgel A gRTha BYT. E=e A Fg Ak AE Aol &g

TS
X gt fo £ o

Ol

=

T8 i #™ Akl WA x3Fo] Eafrt AT ANEA AR A A&
[e)]
2R

cAE F7I= 7kA 9 248 ¢ aPste{of vt stk 1 A W

g 4
AL Aokl TS Y Aulze]l BA, T wAE 1 @ z3o] 1o,
A4 Qi T, FAA mE A FAolw HEHEA ofFolth A Ee

148) La Esperanza de Puerto Rico v. Perez Compania de Puerto Rico, Inc., 124 F.3d
10(1st Cir.1997) stands for the proposition that a contract to repair a vessel is a
maritime contact to which the general maritime law of the United States is
applicable.
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Set Screw 47} & AX|3tofofF st=Hl TEA oyt AL, Ui Aol
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U £ E op7|3 39 7F dZ(Waterways)oll Al o] #H R -0l iAo
Ha, §3dry-land)ell Al olHZ Aol dRE FRol AEgF F=
A= EATRT sk ole BHESAAE Junt MR 2L
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149) In weighing competing public policy considerations, there is general agreement
among the circuits that the following three factors are relevant in determining
whether to enforce an exculpatory clause in a marine contract.

(a) the nature of services covered by the contract.

(b) whether the exculpatory clause is being appilied to intentional, reckless, or
grossly negligent behavior or rather to ordinary negligence,

(c) whether the exculpatory provisions were obtained through overreaching.

See Sander, 334 F.3d at 717, Royal Ins. Co. of America v. Southern Marine, 194
F.3d 1009, 1014(9th Cir.1999), La Esperanza Dominici v. Between the Bridges Marina,
375 F. Supp. 2d 62,66.

150) "The duty of workmanlike performance is in effect, a form of strict liability which
is imposed upon the contractor by law in case he breaches the implied term of the
contract." Standard Oil Co. v. Intrepid, Inc., supra, 26 Cal. App. 3d 135, 139, 102
Cal. Rptr.604
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B7] WEol Aurk SAgel ok wMW gel AgEofol Frka # Abezk

9] TH5)
FHA0) A% B 2o AguA Grnin @ B AL, 9 Wy A
g % ¢

& Mayer Zo| gtk sHieln 1 AES ANT @el AzAe] AAE T
g %k el I AAe) WA G e AF o shAoln, WA B 4
o

fle TUE AAZ BTy I o] S A g5 F HITIZE A
2
2

T e Aolth oA HoA AEALY AA M WEA G AL FE A
ol o=, BHZF 7|t g FA 7Ite) 2@37MA| ABHA des A} A
Ao 2 ol Bttt ARRET B =& A7 T4l REPAIRCONO| A=

Hojok gthal stal 7] wFoll, Yt 2

= G B ARAY AulolE #A flo] s BF Qo] wA T Ao
2ol AZbgith gl AR AS AlF Ao A7) o] AR 2ol & &
Z7F Feojd BF 713 ol Fof WA AT, Aut FEjAe B 7] o] %

WA Aol E FTEA Aol AT & % e Aol AR

o

151) Langlois v. Great American Insurace Company, 2015 QCCS 791
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2. Merill Stevens Dry Dock Co. v. M/V Yeocomico YII Shipping Companyl52)

D A 8A

YII Shipping Company$] M/V Yeocomico II+ w}stul, Z2&|t; X E Dania%t
okt F7E Feliske vtk & Ak USCGY Aol what Auks e
kAl s A, =l 4P & = 7] W&ol el E sfoF ok YI Shipping
< ARl Lishon HiggsE &34 Bahamas Marine International Inc®] Roy
Mackeen®] AH]2E wrol v = H}, Higgsi= Mackeenol Al USCGe] ++74 3}
#HHEdE ZAE HZ AE AASIEH. Adure] ARl Merill Stevenszt A1 kol A
o A S 2, olgE 8 FAE EAHAUE Ak ol Mackeeno]
A SR FHdde B AR Fe AR WA x3s zdbsta A

O %L olgel 2

Paragraph 5. Alefab= AuFe) Au] 2%, Aube) oQl, Muke] X+E o]dsta
At g, FFARS 1985 JElal 718 Al 2 A S AlF ok o, A
Ao g BAY ASE AYsta & -2y, EY AN, A A AdS AA &

rok

s 1%74.4 AR BES EFShA Ak 9w, B, FREL =P
T Aok olste] Pe L3 EE

o ASow Aol s, AW g
gehol Eahol e Akl F MY Fe 510000008 ZakA eketh. o
NA Akae] ste FRRE A9 okl Askdel wpdel W
(established) 7-9-o] FHahch @ Ale) s, A, ALH &3] Fol Ak

™

~— ! o
o Sz ol Ael ohied A%, A, sl S4%, By e, A
A, 184 EE a9 AY Stol Y Ao tste] 4Ye AA rh Ak
E oofd 9o ] L By kel 19

s T
AEA EE e g ol fste] o] A HAYA ol MIAF HE&

152) Merrill Stevens Dry Dock Co., v. M/v Yeocomico li, YII Shipping Company, Ltd.,
329 F.3d 809 (11th Cir.2003)
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A Ade s T A7 SASAT O st E Ak Aol &4 HU
o} Y4lol A= Merill Stevense] Aol spafe] =9 Ulolgta it 1 3}
Az 4D Ade Fesked 854 F7F 7I3te] astdt. 11 F7t 7o

2 et AdFe e AW A4S A WFA HAx A6 e &

B

I A9 A HIE = AT Merrill Stevens= 19981 6 H5¥el YII
Shippingo] 2] g F™F& ABsHA Fgkom, AkAo| we} Prejudgement
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24191 District Court: Paragraph 5%} 67} ofuj3t#] &tk #Asta, Yol
Merrill Stevensoll Al YII Shippingol| Al stAj =2 <1gF <=3l ths}e] $55,441.499]
Ae B2 WHo 283 85 Y Fg I F¢Y AR AREE A 1 E
ol tigk &afo] tisto A= $64,865.92¢] Aw #HAS Wt U OA] &
o dE T F9 & dstdAeE 7Y EAY FHl oA
“reasonable certainty“S o]-fF= 7]z}t th T3 Merrill Stenvense A 2Foll
u}2 Prejudgement Interest 18%olA Ao A& Wl AT &F FAAT}
o|o] & A7|5kAN, ¥4lS Reconsideration and amendmentol] whe} Paragraph 59}
6+ ofwislr] wiEol 243 AQl Merrill Stevensol| Al E2]3}A 34 FooF dr}ar
st th. 183l Prejudgement Interest 18%2] A5 #HZAS A3} o] <

FAAE 4 ST

2) B3

ook

SR

flo

Fa WGl weh 47EA] Abekoll wisted ofefjob o] AAskAT:
O AFA7} ofmstx] il &= ol A=A ofF

EA7F B Paragraph 59} 60l thsleA] HYL A0S A
Hol ki AAsI

r

Bl

rlr
N
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u
]:op

@ District CourtZ} YII Shippingoll Al 3}x] <&alle} 85 2] 713F &<te] A4t
AHE elo] E4dol thi'k Alg Aol Ao LR/TE A=A AF

AQ) A|s+ %382l Paragraph 59} 67} f&s3, 3471 Merrill Stevensel] <] 3}
of AT Zo] S4str] wiZo] ¥4 HES FASAT

Mol AE £AL AFAE ARy} 22 de Fa Axe) Al
I ARE /ZE Aol ok AAe] A Ao slEkdte], nH AxE
[e]

T skA] k7] W&o “Reasonable Certainty“7} A= dcty she QA

r’l
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AL FASAT
@ District Court”} Merrill Stevenol] tiste] 18%2] Prejudgement InterestE

AHT Aol thstel ©F7F QA ol

AleFo] Fasty] wjiEo] AoFol w2 Prejudgement Intereste] A|Fols &4

7F Tl Bkt

2 ogele A FEiae) B Fel F A
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rlr
ol
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==
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Aol girky wA 1
=7 = Paragraph 5l FASL Qi AL A A5 sl ngk
. ZERA, T 4FF Mol best 2 @ A 2¥e 0 =¥
3 4FEA TAHIAE ok BT I akn], “whep Aok W T zaol

e Uk Aele 1 23l 232 S st Zo] a7 d
oHsd)” w1 sk =3 Y A x| 9ol Diesel “Repower”, Inc.,

Islander Investments Ltd.,159FZA AAH 371 dAE F=HI0H FE35}

0%
o
i
[

<

153) “a contractual provision should not be contrued as being in conflict with another
unless no other reasonable interpretation is possible’, quoting United States v.
Johnson Controls, Inc., 713 F.2d 1541, 1555 (Fed. Cir. 1983)

154) "If two clauses of a contract appear to be in conflict, the prefered interpretation is
the one that gives a harmonious interpretation' to the clauses.”, Johnson Controls v.
Cedar Rapids, 713 F.2d 370, 374 (8th Cir. 1983)

155) DIESEL "REPOWER", INC., V. Islander Investments Ltd, 271. F.3d 1318.1324 (11lth
Cir. 2001)
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1. Ehler Marine & Industrial Service Co. v. M/V Pacific Yellowfin(Ship)156)

D A 8A

= ¥al

o]z Aul =g x}¢] Ehler Marine & Industrial Service

o] EX(wooden vessel) &

2

7L W$EsE FAY AF o # AM(request for proposals)ell wzh 3 a1oj A

b A A Bs}

S|

7 9] 2ol o

™
=

2015 FC 324

156) Ehler Marine & Industrial Service Co. v. M/V Pacific Yellowfin(Ship),

(The Federal court, 2015)
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Ao wEthon a time and materials basis)x H7|st¥ch A= 1 A

of Zlxste] Aut FEjAte}t Aok stk ey Auto] QIE HAS o, &
A= AR o F Ao WrE Y W= AA SErF e Hes =
7] Wi&oll, F7F FAPE oldlHojok Fho FoJst o, A FExte AA F
ot Ao uet A 244‘}01 olFd RAo=w Az, i =

oNA F7F 2] FARY vlgel wEl A AHiko] o|HA = AoE AAEAT F
A SR Ag Tl BAo] s ATh =3, AUk el F4eh Ao
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157) Lindsay v. Spiller, 2009 BCSC 575 (The Supreme Court of British Columbia, 2009)
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In case of excess of working periods as stated in Box 6, The Contractor will
not charge any expense of wharfage or dockage. Also, The Owner shall not
make any claim during the period stated in Box... after the working days as

stated in Box 6.

The Owners shall notify the Contractors in writing accordingly to Clause 13
BIMCO Notices Clause of any defects for which claim is made under this
guarantee as promptly as possible, not later than 24hours from the discovery
thereof. The Owner’s written notice shall describe the detailed nature as
ascertainable extent of the defects. The Contractors shall in any event have
no obligation in respect of any defects, unless notice of such defects is
received by the Contractors not later than 7days after expiry of the Warranty

Period.
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Printed by BIMCO’s idea

Copyright, published by BIMCO, Copenhagen

-5 A REPAIRCON issued in 2002

1. Place and date

BIMCO

PARTI

BIMCO STANDARD SHIP REPAIR CONTRACT
CODE NAME: REPAIRCON

2. Owners (Full style and address) (C. 1

Owners warrant that they are*/are not* bareboat charterers
(* delete as applicable)

3. Contractors (Full style and address)(CL. 1)

4. Vessel’s name (Cl. 1

5. Contractors' Yard (Cl. 1)

6. Contract Period (C1. 1 and CL. 2(alfii))

8. Delivery Date (Cl. 4(a)) 9. Cancellation Date (CL. 4(b)(i)))

10. Contract Price and currency (CL. 1 and 5(a)))

11. Overtime periods and rates (CL. 2(a)(ii)))

\QJ

7. Vessel's description (Cl. 1)

Flag /Year built
!
Port of registry:

C\assmcano% 3
DWT S TS

~ Oy
GT/NT,'

LOALBP!

Breadth/Depth moulded:

12. Owners’ Representative(s) (CL. 3(a)))

13. Guarantee period in months (CL. 7(b))

14. Payment terms (CL. 5(b)))

ciO”

15. Total liability
(a) Contractors' (Cl. 6(a)), (b)(iv)(1))

5) Owners' (CL 6(b)(iv)(2))

16. Liability for late redelivery (CI. 6(a)))

Daily Rate Maximum liability

17. Interest rate (Cl. 4(b)(i), 5(b)(iii) and (iv)))

18. Dispute resolution (state 12(a), 12(b)) or 12(c)), as agreed, if 12(c) agreed state
place of arbitration) (if not filled in 12(a) shall apply) (C. 12)

19. Redelivery Termination Date (CL. 9(a)(iii)

20. Numbers of additional clauses attached, if any

provisions of PART | and Annexes “A" and ‘B and, if applicable, Annex “C” shall prevail

Itis mutually agreed between the party stated in Box 2 and the party stated in Box 3 that this Contract consisting of PART | and PART Il as well as Annex “A” (Specification),
Annex ‘B’ (Work Variation Form) and, if applicable, Annex “C” (Tariff) shall be performed subject to the conditions contained herein. In the event of a conflict of conditions, the

over those of PART |l to the extent of such conflict, but no further.

Signature (Owners)

Signature (Contractors)

This document is a computer generated REPAIRCON form printed by authority of BIMCO. Any insertion or deletion to the form must be clearly visible. In the event of any modification made to
the pre-printed text of this document which is not clearly visible, the text of the original BIMCO approved document shall apply. BIMCO assumes no responsibility for any loss, damage or
expense as a result of discrepancies between the original BIMCO approved document and this computer generated document.
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ANNEX “A” (SPECIFICATION)
BIMCO STANDARD SHIP REPAIR CONTRACT
CODE NAME: REPAIRCON

Note: Annex “A” will either be the front sheet to whatever detailed technical specification has been developed and agreed between the Parties, or will be a
list identifying by date and description the various ts and correspond exchanged bet the Parties which together comprise the
Specification.

5
\QJ

This document is a computer generated REPAIRCON form printed by authority of BIMCO. Any insertion or deletion to the form must be clearly visible. In the event of any modification made to
the pre-printed text of this document which is not clearly visible, the text of the original BIMCO approved document shall apply. BIMCO assumes no responsibility for any loss, damage or
expense as a result of discrepancies between the original BIMCO approved document and this computer generated document
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ANNEX “B” (WORK VARIATION FORM)
BIMCO STANDARD SHIP REPAIR CONTRACT
CODE NAME: REPAIRCON

Vessel's Name: WVF No.: Date issued for Signature:

Description of Additional Works/Reductions

(a) Adjustment to Contract Price: (b) Time for payment of Adjustment (c) Adjustment to Contract Period

4

For Contractors For Ownerg

Name: Date Name: Date:

Signature:

This document is a computer generated REPAIRCON form printed by authority of BIMCO. Any insertion or deletion to the form must be clearly visible. In the event of any modification made to
the pre-printed text of this document which is not clearly visible, the text of the original BIMCO approved document shall apply. BIMCO assumes no responsibilty for any loss, damage or
expense as a result of discrepancies between the originai BIMCO approved document and this computer generated document
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ANNEX “C” (TARIFF RATES)
BIMCO STANDARD SHIP REPAIR CONTRACT
CODE NAME: REPAIRCON

This document is a computer generated REPAIRCON form printed by authority of BIMCO. Any insertion or deletion to the form must be clearly visible. In the event of any modification made to
the pre-printed text of this document which is not clearly visible, the text of the original BIMCO approved document shall apply. BIMCO assumes no responsibility for any loss, damage or
expense as a result of discrepancies between the originai BIMCO approved document and this computer generated document.
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PARTII

REPAIRCON Standard Ship Repair Contract

1. Definitions
“Additional Works™ means all work, if any, in addition to

or modification of the Specification Works (including any
changes required by changes in the rules of the Owners’
regulatory bodies after the date of the Contract), which
are to be described on a Work Variation Form attached
as Annex ‘B” hereto

“Completion” means the completion of the Works.
“Contract Period” means the period (commencing on
the first working day after the date of delivery) agreed
between the Parties as stated in Box 6 for the
performance of the Specification as may be amended
as a consequence of Additional Works and/or
Reductions and/or pursuant to Clause 8 (Disruptions)
“Contract Price” means the agreed price for the
Specification Works as stated in Box 10, as may be
adjusted by the value of any Additional Works less any
Reductions

“Contractors” means the company stated in Box 3
‘Contractors’ Yard” means the premises of the
Contractors stated in Box 5.

“Delivery” means delivery of the Vessel to the
Contractors at the Contractors” Yard or elsewhere as
may have been agreed between the Parties
“Owners”means the Owner stated in Box 2

*Parties” means the Owners and the Contractors,
“Redelivery” means redelivery of the Vessel to the

Variation Form
“Specification Works” means the work to be carried out
under this Contract described in the Specification
attached as Annex ‘A" hereto.

d b

“Sub-contractors” means all persons ef
Contractors to do work, supply materi
or provide accommodation or services |
with the Works:

“Tariff’ means the rates agreed, if any, in Annex ‘C"
attached hereto.

“Vessel”means the vessel described in Boxes 4 and 7.
“Works” means the Specification Works, as may be
amended by any Additional Works and/or Reductions

2. Performance and Approval of the Work
(@) Performance of Works

0] The Contractors shall perform the Works in accord-
ance with the provisions of this Contract, the require-
ments of the Parties’ regulatory bodies, and to the
reasonable satisfaction of the Owners.

(ii) The Works shall be performed in accordance with
best local practice and, unless otherwise agreed,
within normal working hours. Any overtime carried
out by the Contractors to complete the Works within
the Contract Period shall be for their account, but
any overtime carried out at the Owners' written
request shall be subject o extra cost as stated in
Box 11

(iil) The Contractors shall make all reasonable endeav-
ours to perform Additional Works as requested by
the Owners and recorded in the Work Variation Form.

® N e o e W N

2%
Owners at the Contractors' Yard or elsewhere as may @ ()
have been agreed between the Parties.
“Reductions” means all deletions, if any, to the
Specification Works, which are to be recorded on a Work Q
32

(v)

The Contractors shall, wherever possible, perform
Additional Works within the Contract Period stated
inBox 6. However, where the Parties agree that
Additional Works will extend, or Reductions shorten,
the Contract Period, the increase or decrease in
Duration shall be recorded on a Work Variation Form
and the Redelivery Termination Date will auto-
Matically be extended or shortened by the same
period

In the event of Additional Works or Reductions,

the Contract Price shall be adjusted by agreement
Between the Parties and recorded on a Work Variation
Form. Where the Parties agree to Reductions, the
Owners shall be credited with the equivalent of the
cost saved as a result of such Reductions (see also
Clause 5(a) (Price))

Should any of the specified materials or equipment
not be available at the time required for use in the
Vessel, the Contractors shall have the right to use
other suitable materials or equipment of equivalent
Standard in replacement thereof, subject to the

ent of the Classification Society and the

&rs, the latter's consent not to be unreasonably

actors shall have the right to employ
fors to perform any works provided that the
ofS remain responsible for all of their sub-

ontractors' actions

In the event of such a sub-contract the Contractors shall
remain liable for the due performance of their obligations
under this Contract.

Approvals and Certificates

(0

The Contractors shall be responsible for obtaining
andmaintaining all necessary approvals and
certificates of whatsoever nature relating to the
Works as required by the Contractors’ regulatory
bodies. The Owners shall provide any reasonable
assistance that may be required in this respect
The Owners shall be responsible for obtaining and

34 maintaining any approvals or certificates relating to

35 the Vessel and the Works as required by the Owners

% regulatory bodies. The Contractors shall provide any
reasonable assistance that may be required in this

37 respect.

38

39 3. Supervision and Owners’ Work

(a) Owners’ Representatives

4 (i) The supervision of the Works shall be carried out by

#“ the Owners’ Representative(s) as stated in Box 12 or

9 such other person(s) as the Owners may from time

3 to time appoint and notify to the Contractors in writing
The Owners shall have at least one representative

44 present at the Contractors' Yard throughout the Works

%5 The Owners’ Representative(s) shall be authorised

4 to act on behalf of the Owners in respect of all matters
relating to the Contract, including but not limited to
the approval of plans, drawings, calculations, and

47 documents, and agreeing and signing Work Variation

8 Forms and invoices

49 (i) The Owners’ Representative(s) shall at all times
provide reasonable assistance to facilitate timely and

50 efficient completion of the Works

51 (iif) The Vessel's Master shall be the Owners' Represen-

52 tative unless stated otherwise in Box 12

5 (iv) The Contractors shall, at their own expense, pro-
vide the Owners’ Representative(s) with reasonable

54 office accommodation and facilities (including com-

5 munication facilities) as the Owners may reasonably

56 require, provided the Owners shall bear the costs of

57 all such communication expenses.

58 ) The Contractors shall grant the Owners' Repre-

59 sentative(s) reasonable access to the Contractors’

g? workshops whenever work on the Vessel or parts of

the Vessel is being carried out and shall ensure such

TSP a9
FTSoxNoorwN 203 ®
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reasonable access to any other premises or site 137 Parties. The Contractors shall at their cost rectify 208
where work is being carried out in connection with 138 any such defects and defaults before Redelivery, 209
the Vessel 139 unless the Owners can agree that completion of 210
(b) Owners' Work 140 certain of the Works can take place after Redelivery. ikl
Subject to prior written agreement with the Contractors, 141 (iv) Without prejudice to the provisions of Clause 7 212
whose consent shall not be unreasonably withheld, the 142 (Guarantee), at the date of Redelivery a Protocol of 213
Owners, or the Master and crew, or any sub-contractor 143 Redelivery and Acceptance shall be signed between 214
employed or engaged by the Owners, shall be entitled 144 the Parties which shall identify any Works to be 215
to carry out the Owners” own work on the Vessel, 145 completed after Redelivery. 216
provided the Owners remain responsible for all of their 146
actions and such work does ot interfere with or delay 147 5. Financial Provisions 27
the Works 148 (@  Prce 218
(i) The Contract Price, as stated in Box 10, covers allitems 219
4. Delivery, Redelivery and Acceptance of the Vessel 149 in the Specification Works for which a fixed price has 220
been agreed 1
(@) Delivery 150 (ii) Where a fixed price has not been quoted for any 2/
0] The Vessel shall be delivered at a safe place 151 item in the Specification Works and/or Additional 223
nominated by the Contractors on the Delivery Date 152 Works, the price shall be calculated by reference to 224
stated in Box 8, safely afloat and, unless otherwise 153 the agreed Tariff, or if there is no agreed Tariff, 225
agreed, gas free and/or inerted, free of cargo, slops, 154 reasonable rates applying in the location of the 26
sludge, dirty ballast and of any substances in the 165 Contractors' Yard 7
structure of the Vessel in way of the Works which 156 (b) Payment 28
are dangerous or harmful to health 157 (i) The Gontract Price shall be payable by the Owners 29
(i) The Owners shall keep the Contractors promptly 158 Il taxes, bank charges, exchange control 230
advised of any changes to the Vessel's Delivery Date. 159 egulaligns and in the currency stated in Box 10, in 231
(iil) A Protocol of Delivery shall be signed by the Parties 160 cordariee with the payment terms agreed in Box 232
hereto confirming the time of Delivery. 161 A4 or, o such terms are agreed, at Redelivery. 233
(b) Cancellation 162 ny part of the Contract Price due between 234
(i) Contractors’ Cancellation 163 elivery and Completion shall be payable in 235
accordance with the payment terms agreed in Box 236
If, for any reason, the Vessel is not delivered to the 164 14 or, inthe absence of such agreement, upon 237
Contractors on or before 1500 hours local time on 165 Completion 238
the Cancellation Date stated in Box 9, the Contractors 166 (iif) |f the payment terms agreed in Box 14 require interim 239
shall have the right, exercisable no later than 1700 payments prior to Redelivery and the Owners fail to 240
hours local time the same day, to cancel this Contr pay any stch sums on the dates agreed, the Owners 4
andto recover any costs and expenses which they. 1 shall pay interest at the rate stated in Box 17 on 242
have reasonably incurred in the performance of th 0 such outstanding sums. In the event that such sums 43
Contract up to the date of cancellation (including, 1 (together with accrued interest) are not paid within 244
payable to Sub-contractors provided they were 172 3 working days of their due date, the Contractors 245
incurred with the Owners' prior written agr 173 shall have the right to suspend work on this Contract 246
the extent that such sums are not othe 74 without thereby incurring liability to the Owners until 247
under this Contract, and thereafter 175 payment of outstanding sums (including accrued 248
obligations under this Contract shall b 176 interest). The Contractors shall also have the right 249
(i) Owners’ Cancellation 177 to recover from the Owners all direct and indirect 250
costs arising from such suspension of work to the 251
If, for any reason, commence 178 extent not otherwise contractually excluded. 252
the Works in accor with {he Specification within 179 (iv) f the payment terms agreed in Box 14 require 263
48 hours of the date on which {jte Vessel is delivered 180 payments to be made after Redelivery and the 264
in the condition stipulat lause 4(a)(i) (Delivery), 181 Owners fail to make any such payments, the Owners 265
the Owners shall have the right to cancel this Con- 182 shall pay interest at the rate stated in Box 17 and, 266
tract within 24 hours, whereupon the Owners shall 183 failing payment of such outstanding sums (together 257
be entitled to demand immediate redelivery of the 184 with accrued interest) within 3 working days of their 258
Vessel without compensation to the Contractors, and 185 due date, any other payment instalments agreed to 259
to recover (A) any sums already paid to the Contrac- 186 be payable at any later date shall become due 260
tors together with interest at the rate stated in Box 187 immediately. 261
17, and (B) all other expenses which the Owners have 188 (c) Title to the Vessel 262
reasonably incurred in connection with this Contract, 189 (i) Title to the Vessel shall remain at all times with the 263
fo the extent that those sums are not otherwise ex- 190 Owners 264
cluded under this Contract, but in any event exclud- 191 (ii) Except as provided in Clause 5(c)(iii), the Contractors 265
ing the Owners’ cost of taking the Vessel o the Con- 192 shall not permit nor suffer any lien to be created on 266
tractors’ Yard, and thereafter the Parties' obligations 193 the Vessel as a consequence of their work or that of 267
under this Contract shall be at an end. 194 the Sub-contractors. 268
(c) Redelivery 195 (iif) The Contractors shall be entitled to exercise a lien 269
(i) Redelivery of the Vessel to the Owners shall take 1% on the Vessel for all sums due to the Contractors on 270
place within the Contract Period 197 or before Redelivery n
(ii) Without prejudice to Clause 7 (Guarantee), such 198
6.  Liquidated Damages, Liabilities and Indemnities 272
inspections, tests and/or trials as are necessary for 199 (@) Liquidated Damages 273
the purpose of determining whether the Vessel at 200 Inthe event that Redelivery is delayed beyond the 274
Redelivery complies with the tems of this Contract 201 Contract Period, the Contractors accept liability for 275
shall be carried out prior to Redelivery in the presence 202 liquidated damages in the sums stated in Box 16 for 278
of the Owners' Representative(s). The Contractors 203 each day of delay, subject to any maximum amount 2mn
shall keep the Owners advised of progress and the 204 stated in Box 16, and subject always to the Contractors' 278
expected dates for Redelivery and Completion. 205 Total Liability as stated in Box 15(a) 219
(i) Defects and defaults in the performance of the 206 (b) Liabilties 280
Works, shall be listed in a protocol prepared by the 207 (i) Liabilty for Loss or Damage 21
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(1) The Contractors shall only be liable to the 282 ensure that those for whom it is responsible do not, 3658
Owners under this Contract when proven loss 283 circumvent the aforesaid limitations and allocation of 359
or damage has been caused by the negligence, 284 responsibility by taking legal proceedings against the 360
gross negligence or wilful default of the 285 employees, servants or agents of the other party, and 361
Contractors or that of those for whom they are 286 to this extent each party shall be deemed to be acting 362
responsible. 287 as agent or trustee on behalf of and for the benefit of 363
(2)  Except inthe event of prior cancellation or ter- 288 all such persons. 364
mination, the Contractors' liabilities arising out 289 (c) Limitation 365
of or in connection with this Contract of whatso- 290 Nothing herein contained shall affect any right that the 366
ever nature and howsoever arising shall ceas 291 Parties may have to limit their liability under any statutory 367
upen Redelivery or, if later, Completion, except 292 enactment for the time being in force. 368
as provided in Clause 7 (Guarantee) and Clause 293
11(e) (Intellectual Property) 294 7. Guarantee 369
(3)  The Owners shall only be liable to the Contractors 295 (@  Theguarantee shall apply to the Works performed 370
under this Contract when proven loss or damage 2% and materials supplied by the Contractors and, for the 3n
has been caused by the negligence, gross 297 avoidance of doubt, by the Sub-contractors 312
negligence or wilful default of the Owners or that 298 (b)  Pursuant tothe guarantee, the Contractors shall be 373
of those for whom they are responsiole 299 responsible for repairing defects in materials, equipment 374
(4)  Any tests, trials or movements of the Vessel shall 300 and workmanship existing at the time of Redelivery or, if 375
be at the Owners' sole risk and responsibility, and 301 later, Completion, provided always that notice of complaint 376
the Contractors shall not be under any liability 302 in respect of such defects is received in writing by the 317
whatsoever to the Owners for any loss, damage 303 ContractorsAithin the number of months stated in Box 378
or expense resulting from such tests, trials or 304 13 fr of Completion 379
movements, unless caused by the intervention, 305 (c) led to damage to the Vessel or any 380
act or omission of the Contractors. 306 air obligation shall extend to repair 381
(5)  Except as provided in Clause 6(a) (Liquidated 307 0 ssel's part(s) that have been 382
Damages), in no circumstances shall either 308 da ot consequence of the defect 383
party's liability to the other party include any sum 309 (d here the Contractors are liable for defects 384
in respect of loss of hire, profit, use or business, 310 S gd'n this Clause 7, the Owners shall be entitled 385
or any similar direct, indirect or consequential loss 31 G have the work and the replacements carried out at 386
damage or expense arising out of or in connection 312 any yard or workshop, other than the Contractors' if, in 387
with this Contract 313 the reasonable opinion of the Owners, such work and 388
(i) Liability for Death or Personal Injury 314 the replacements need to be effected prompily and it is 389
Each party accepts responsibility and ligbility for the not practicable or cost effective for the Owners to bring 390
death or personal injury of its own personnel, and the Vessel to the Contractors’ Yard. The Contractors 391
the personnel of those entities for whom they are 3 liability in such cases shall solely be to pay directly or 32
responsible under this Contract, imespective of the reimburse the actual cost incurred for such work and the 393
cause of death or personal injury, and whether or 3 replacements provided always that before committing the 394
not caused by the negligence or gross negliger 320 Vessel to another yard or workshop the Owners shall: 3%
of the other party, or those entities for whom tffe 321 (i) Notify the Contractors of their intention to do so and 3%
other party are responsible under this Col 22 request such assistance as the Contractor may be 397
Each party further agrees to indemnify 323 able to offer in order to minimise the cost, 398
harmless the other party, as regart 324 (i) Use reasonable endeavours to ensure that the cost 399
and legal costs, in the evgit that the 325 does not exceed the cost of having the same work 400
personnel or their depgfidants pursu for 326 carried out at the Contractors' Yard. 401
death or personal inj i hois 327 (e) Inany case the Vessel shall be taken at the Owners' 402
not responsible for th ontract 328
(iii) - Third Parties 329 cost and responsibility to the place elected, ready inall 403
(1) Each party agrees to indemnify the other party 330 respects for the guarantee work to be commenced 404
against all claims made against the other party 331 (U] When repairs or renewals are performed by the 405
by third parties (being those individuals and 332 Contractors pursuant to this Clause 7, the Contractors 406
entities for whom neither party is responsiole 333 shall guarantee such repairs or renewals on the same 407
under this Contract) in any way related to this 334 terms as this Clause 7. 408
Contract, where such claims are caused by, or to 33% . .
the extent that they are contriouted to by the 3% 8. Disruptions 409
indemnifying party's negligence, gross negligence 337 (a) The Contract Period shall be extended when any of 410
or wilful default or that of those for whom it is 338 the following events cause delay to the Contractors' an
responsible under the tems of this Contract 339 performance of the Works, provided always that the 412
(2)  Theindemnifying party shall bear the expense of 340 Contractors shall have complied with Clause 8(b) 413
investigations and defences of all claims against 34 hereunder and_sha\\ have made all reasonable efforts 414
which the other party is indemnified under sub- 342 to avoid or minimise the effects such events may have 415
clause (1) above and all lawsuits arising therefrom 343 on the performance of the Works 418
including the legal costs of the indemnified party 344 (i) Eorce Majeure events 4“7
(iv) Contractual Limitation 345 (1) actsof God; 418
1) Except as provided in Clause 7 (Guarantee), the 346 (2)  any Government requisition, control, interven- 419
Contractors' liability arising out of or in connection 347 tion, requirement or interference; 420
with this Contract shall be limited tothe Contractors 348 (3 any cireumstances arising out of war, threatened 41
Total Liability as stated in Box 15(a; 349 act of war or warlike operations, acts of terrorists 422
(2)  The Owners'liabilty arising out of or in connection 350 o the consequences thereof; 423
with this Contract shall be limited to the Owners’ 351 (4)  riots, civil commotions, blockades or embargoes; 424
Total Liabilty as stated in Box 15(p 352 (5 epidemics; 4%
(v) Employees Servants Agents and Sub-contractors 353 (6) earthquakes, landslides, floods or other 426
The limitations on each party's liability in this Clause 354 extraordinary weather condtions; 427
6(b) (Liabilties) shall also apply to the liabilty of those 355 (7) strikes, lockouts or other industrial action, but 428
for whom that party is responsile under this Contract 356 only if of a general nature and not limited to 429
Each party further agrees that it will not, and will 367 the Contractors andlor the Sub-contractors; 430
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(8) fire, accident, explosion (whether in the Con-
tractors’ Yard or elsewhere) except where
caused by the proven negligence of the Con-
tractors and/or the Sub-contractors

(i) Other events

(1) failure of the Owners and/or Owners' regulatory

bodies to review/approve technical information

within a reasonable time;

suspension of the Works pursuant to Clause

5(b)(iii) (Payment);

3) failure of the Owners to deliver the Vessel in
the condition stipulated in Clause 4(a)(i
(Delivery);

4)  breach of Clause 3(a)(ii) (Owners' Repre-
sentatives);

5)  disruption of the Works in breach of Clause 3(b;
(Owners' Work);

6) late delivery of any items to be supplied by the
Owners

(b) The Contractors shall notify the Owners in writing

within 2 working days of the occurrence of any event of
delay, on account of which the Contractors assert that
they are entitled to claim an extension of the Contract
Period. A failure to so notify shall bar the Contractors
from claiming any extension to the Contract Period. The
Contractors shall also advise the Owners in writing (A)
within 2 working days of the ending of any event notified
under this clause that the event has ended, and (B) as
Soon as reasonably possible after (A), the length of
extension of the Contract Period claimed by the
Contractors

S

9. Termination
(@) Contractors' Default
The Owners shall be entitled to teminate the Contract
by notice in writing to the Contractors in the event that
(i) the Contractors are deemed insolvent pursuant to
Clause 9(c) (Deemed Insolvency); or
(i) without lawful excuse, the Contractors (A) fail to

perform the Works or any substantial part
for a running period of at least 5 days, piioki
thereafter the Owners give the Con
2 days written notice of their intenfion!
under this Clause 9(a; ithirrthy the

Contractors fail to re: (B) clearly
indicate their intention the Contract;
or

(iily  the Contractors fail to redelive®he Vessel in the

condition required by the Contract by the Redelivery
Termination Date stated in Box 19 (if any), as may
be adjusted pursuant to Clauses 2(a)(iii) and 8(a)(ii)
(Other events); or
there is damage to the Vessel in the course of the
Works for which the Contractors are liable under the
terms of the Contract and the reasonable estimated
cost of repairing such damage exceeds the Con-
tractors' Total Liability
Thereupon the Owners shall be obliged to pay any part of
the Contract Price that relates to the Works performed up
to the date of termination. However, the Owners shall be
entitled to set-off against which payment (A) any sums
payable pursuant to Clause 6(a), and (B) any losses and/
or claims not otherwise excluded which they may suffer by
reason of the termination. To the extent that (A) and (B)
exceed the Contractors’ Total Liability, the Owners shall be
discharged from their obligation to pay an equivalent sum
out of any unpaid part of the Contract Price. Thereafter,
notwithstanding the provisions of Clause 5(c)(iii}, the
Owners shall have the right to remove the Vessel from
the Contractors' Yard without hindrance or interference
by the Contractors or those for whom they are
responsible.
(b) Owners’ Default

The Contractors shall be entitled to terminate the

Contract by notice in writing to the Owners in the event

(iv)

431 that

432 (i) the Owners are deemed insolvent pursuant to
433

434 Clause 9(c) (Deemed Insolvency); or

435 (i) without lawful excuse, the Owners (A) fail to pay any
436 sums due under the Contract for a period of 5 days
437 provided that thereafter the Contractors give the
438 Owners at least 2 days written notice of their intention
439 to terminate under this Clause 9(b), and within that
440 period Owners fail to remedy the breach, or (B)

44 clearly indicate their intention not to perform the
442 Contract; or

443 (iily  there is damage to the Contractors’ property in the
444 course of the Works for which the Owners are liable
445 under the terms of the Contract and the reasonably
446 estimated cost of repairing the damage exceeds the
447 Owners' Total Liability.

448 Thereupon the Contractors shall be entitled to recover

449 any unpaid part of the Contract Price that relates to the

450 Works performed up to the date of termination, together

451 with (A) any losses they may suffer, or liability to Sub-

452 contractors and otherSithey may incur, by reason of the

453 termination exceptas otherwise excluded, and (B)

454 pending payment O heir reasonable costs of

455 accommog but (A) and (B) being subject

456 alwaysta otal Liability.

457 ©
458 E hall be deemed insolvent (the “Insolvent
459 3 [A) makes any voluntary arrangement with
460 creditors or becomes subject o an administration
461 order or goes into liquidation (otherwise than for the
purposes of amalgamation or reconstruction), or (B) an
462 encumbrancer takes possession of, or a receiver is

appointed in respect of any of the Insolvent Party’s
property or assets; or (C) the other party reasonably
apprehends that any of the events mentioned in (A) or

R

6 (B) above is about to occur in relation to the Insolvent
Party and, after notification to the Insolvent Party is not
468 reasonably satisfied:as to ts continuing creditworthiness
5 and/or is not provided with suitable guarantees.

470 10.  Insurance
471 (a) Contractors' nsurances
472 The Contractors shall effect and maintain, at no cost to
473 the Owners, ship repairers liability insurance providing
474 coverage for such loss and damage for which the
475 Contractors may be held liable to the Owners under
476 this Contract and shall, at the Owners' request, make
477 immediately available to the Owners copies of insurance
478 policies to provide evidence and details of cover.
479 (b) Owners' Insurances
480 The Owners shall effect and maintain, at no cost to the
481 Contractors, Protection and Indemnity Insurance, Hull
482 and Machinery Insurance and War Risks Insurance and
483 providing full coverage for such loss and damage for
484 which the Owners may be held liable o the Contractors
485 under this Contract and shall, at the Confractors' request
486 make immediately available to the Contractors copies
487 of insurance policies to provide evidence and details of
488 the cover.
489
490 11.  Sundry Provisions
491 (a) Assignment
492 Neither party shall have the right to assign this Contract
493 or any rights thereunder to a third party without the
494 written consent of the other party, which consent shall
495 not be unreasonably withheld
496 (b) Severance
497 If by reason of any enactment or judgment any provision
498 of this Contract shall be deemed or held to be illegal,
499 void or unenforceable in whole or in part, all other
500 provisions of this Contract shall be unaffected thereby
501 and shall remain in full force and effect
502 (c) No Waiver
503 No failure or forbearance of either of the Parties to
504 exercise any of their rights or remedies under this

576
577
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Contract shall constitute a waiver thereof or prevent the 578
Parties from subsequently exercising any such rights 579
or remedies in full 580
(d) Entire Agreement 581
This Contract constitutes the entire agreement between 582
the Parties and no promise, undertaking, representation, 583
warranty or statement by either party prior to the date 584
of this Contract shall affect the Contract nor shall any 585
modification of this Contract be of any effect unless in 586
writing signed by or on behalf of the Parties. 587 *(b)
(e) Intellectual Property 588
(i) The Contractors have ownership of drawings, casting 589
patterns, data regarding weights and volumes, 590
information regarding prices and any other data which 591
it has prepared or produced in connection with this 592
Contract. The Owners may at all times use the same 593
in subsequent work on the Vessel or sister vessels. 504
Subject to payment of the copying expenses, the 595
Owners may require the Contractors to supply copies 596
of thismaterial. The Contractors may not make any 597
of this material available to third parties without the 598
prior written consent of the Owners, such consent 599
not to be unreasonably withheld where disclosure is 600
necessary for the completion of the Works. 601
(ii) The Owners shall ensure that the manufacturing 602
and/or supplying according to drawings, models or 603
other instructions supplied by them shall not infringe 604
any trade mark, patent or similar rights of third 605 Wl
parties. Should claims nevertheless be made against 606
the Contractors in this respect the Owners shall keep 607
the Contractors indemnified against the cost to the 608
Contractors of such claims, including any legal costs 609
incurred by them in connection therewith 610

(iil) Except as provided for in Clause 11(e)(i), the
Contractors hereby agree to indemnify the Owners
against the cost to the Owners of any claims.
including legal costs incurred by the Owners in
connection therewith based on any alleged 6

infringement of trademarks, patents or any other 616
protected rights, arising out of or in any w: 617

to the Contractors’ performance of the 18

) Scrap Materials 619
Scrap metal materials removed from the M 620
to the Works shall become the, 621
except for propellors, tailsh 622
parts. 623
12.  BIMCO Dispute Resolution Clause 624
*(a)  This Contract shall be governed by afd construed 625
in accordance with English law and any dispute arising 626
out of or in connection with this Contract shall be referred 627
to arbitration in London in accordance with the 628
Arbitration Act 1996 or any statutory modification or re- 629
enactment thereof save to the extent necessary to give 630
effect to the provisions of this Clause. 631
The arbitration shall be conducted in accordance with 632
the London Maritime Arbitrators Association (LMAA) 633
Terms current at the time when the arbitration proceed- 634
ings are commenced 635
The reference shall be to three arbitrators. A party 636
wishing to refer a dispute to arbitration shall appoint its 637
arbitrator and send notice of such appointment in writing 638
1o the other party requiring the other party to appoint its 639
own arbitrator within 14 calendar days of that notice and 640
stating that it will appoint its arbitrator as sole arbitrator 641
unless the other party appoints its own arbitrator and 642
gives notice that it has done so within the 14 days 643
specified. If the other party does not appoint its own 644
arbitrator and give notice that it has done so within the 645
14 days specified, the party referring a dispute to 646
arbitration may, without the requirement of any further 647
prior notice to the other party, appoint its arbitrator as 648
sole arbitrator and shall advise the other party 649
accordingly. The award of a sole arbitrator shall be 650
binding on both parties as if he had been appointed by 651
agreement 652

Nothing herein shall prevent the parties agreeing in
writing to vary these provisions to provide for the
appointment of a sole arbitrator

In cases where neither the claim nor any counterclaim

exceeds the sum of US$50,000 (or such other sum as

the parties may agres) the arbitration shall be conducted
inaccordance with the LMAA Small Claims Procedure
current at the time when the arbitration proceedings are
commenced

This Contract shall be govemed by and construed

inaccordance with Title 9 of the United States Code

and the Maritime Law of the United States and any

dispute arising out of or in connection with this Contract

shall be referred to three persons at New York, one to

be appointed by each of the parties hereto, and the third

by the two so chosen; their decision or that of any two

of them shall be final, and for the purposes of enforcing

any award, judgement may be entered on an award by

any court of competent jurisdiction. The proceedings
shall be conducted in accordance with the rules of the

Society of Maritime Arbitrators, Inc.

neither the claim nor any counterclaim

of US§50,000 (or such other sum as

ree) the arbitration shall be conducted

the Shortened Arbitration Procedure
ritime Arbitrators, Inc. current at the
the atbitration proceedings are commenced
act shall be governed by and construed

ance with the laws of the place mutually agreed

the parties and any dispute arising out of or in
connection with this Contract shall be referred to
arbitration at-amutually agreed place, subject fo the
procedures applicable there.

Notwithstanaing 12(a), 12(b) or 12(c) above, the

parties may agree at any time to refer to mediation any

difference and/or dispute arising out of or in connection

with this Contract

In the case of a dispute in respect of which arbitration

has been commenced under 12(a), 12(b) or 12(c) above,

the following shall apply:

(i) Eitherparty may at any time and from time to time
elect to refer the dispute or part of the dispute to
mediation by service on the other party of a written
notice (the “Mediation Notice") calling on the other
party to agree to mediation

(i) The other party shall thereupon within 14 calendar
days of receipt of the Mediation Notice confirm that
they agree to mediation, in which case the parties
shall thereafter agree a mediator within a further 14
calendar days, failing which on the application of
either party a mediator will be appointed promptly by
the Arbitration Tribunal (‘the Tribunal’) or such person
as the Tribunal may designate for that pupose. The
mediation shall be conducted in such place and in
accordance with such procedure and on such terms
as the parties may agree or, in the event of
disagreement, as may be set by the mediator.

(iiiy  Ifthe other party does not agree to mediate, that
fact may be brought to the attention of the Tribunal
and may be taken into account by the Tribunal when
allocating the costs of the arbitration as between
the parties.

(iv)  The mediation shall not affect the right of either party

to seek such relief or take such steps as it considers
necessary to protect its interest

(v)  Either party may advise the Tribunal that they have
agreed to mediation. The arbitration procedure shall
continue during the conduct of the mediation but
the Tribunal may take the mediation timetable into
account when setting the timetable for steps in the
arbitration.

(vi)  Unless otherwise agreed or specified in the mediation
terms, each party shall bear its own costs incurred
in the mediation and the parties shall share equally
the mediator’s costs and expenses.
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(vii) - The mediation process shall be without prejudice

()

and confidential and no information or documents
disclosed during it shall be revealed to the Tribunal
except to the extent that they are disclosable under
the law and procedure govemning the arbitration.
(Note: The parties should be aware that the mediation
process may not necessarily interrupt time fimits.)
If Box 18 in Part | is not appropriately filled in, clause
12(a) of this Clause shall apply. Clause 12(d) shall apply
inall cases

*  Clauses 12(a), 12(b) and 12(c) are alfernatives;

PART Il
REPAIRCON Standard Ship Repair Contract

728
729
730
3
732
733
734
736
736
737
738

indicate alternative agreed in Box 18

13.  BIMCO Notices Clause

@

(b)

Al notices given by either party or their agents to

the other party or their agents in accordance with the
provisions of this Contract shall be in writing.

For the purposes of this Contract, "in writing" shall

mean any method of legible communication. A notice
may be given by any effective means including, but not
limited to, cable, telex, fax, e-mail, registered or recorded
mail, or by personal service.

739

740
™
742
743
744
745
746
747
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