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De Lege Frenda for Choosing Governing Law relating to the
Seafarer’ s Employment Agreement under the Seafarers’ Act
—focused on Non—residential Seafarers—

Shin, Seung Han

Department of Maritime Law and Policy

Graduate school of Korea Maritime and Ocean University

ABSTRACT

The working conditions of non-residential seafarers working on Korean
vessels are different from those of residential seafarers in many
respects. This i1s because the working conditions in the Seafarers' Act
are not applied by shipowners to non-residential seafarers but their
working conditions are decided by Collective Bargaining Agreements
concluded between shipowners' organizations and seafarers' unions in
accordance with international practices. The current shipping and
fisheries industries conclude separately the collective bargaining
agreement with non-residential seafarers and this practices have been
wide spread and incorrigible. When concluding the seafarer's employment
agreement with non-residential seafarers, a third law has been chosen as
governing laws through collective bargaining agreement. It can be said
that this is in line with the international private law that recognizes
the parties autonomous principle so that the parties can choose the
applicable law for seafarers’ employment agreement containing foreign

elements.

However, the scope of Article 3 of the Seafarers' Act expressly

_Vi_
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stipulates that "Unless otherwise specifically provided for in this Act,
this Act shall apply to seafarers who are in service onboard a ship of
the Republic of Korea (including a fishing vessel under the Fishing
Vessels Act) under the Ship Act, a bareboat charter of hire purchase
foreign ship on condition that she will fly Korean flag and a foreign
ship trading only between domestic ports and to the shipowners of such

1

ships." The Seafarers’ Act as expressly provided for is a sort of
unilateral as well as positive conflicts rules so that the Korean
Seafarers’ Act is exclusively applied to any seafarers’ employment
agreements regardless of vresident or non-resident seafarers. In
addition, the Seafarers’ Act excludes the possibility of designating a
third law as governing law. It takes closed and stiff legislative
attitude and denies commercial practices ‘and the parties autonomy

principle in international private law.

On the other hand, countries such as Denmark, Germany, France, etc.
where non-residential seafarers are employed on ships flying their
flags, they adopt bilateral conflicts rules in ther laws so that in the
cases of seafarers' employment agreements with foreign elements a third
law can be chosen by shipowners' organizations and unions through a
Collective Bargaining Agreement. Thus it 1S necessary to take account of
these advanced countries legal system and the Korean Seafarers' Act
needs to be amended to introduce similar legal system, that is to say,

the parties autonomous principle.

Therefore, considering the fact that the number of non-residential
seafarers employed on Korean flag vessels has been continuously
increasing, 1t 1s necessary to introduce provisions allowing shipowners
and non-resident seafarers to select a third law as governing law through

separate Collective Bargaining Agreements.
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[t is also suggested that the Seafarers' Act needs to introduce an
additional special provisions requiring a collective bargaining
agreement to meet the working and living standards as set out in the
Maritime Labour Convention 2006 or in the Works in fishing convention
2007 and the SEAs have to be concluded to meet the standards set out in

the collective bargaining agreement concluded.
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AdolA o B3 AAY & JAESF FAsL Aok e B HES
AL&s7 1= A A, AT HF B AB3ERCIEdAR 937), A4z &
A A5 E) 2 Aoz AT (FAY Z= 7ket 2= Yo HA A 9)ollA =5t
T & gt 22 9 AU HAH8HAE TFoF I A4S F
I At &, 599 AT Avxs THe 22 2 AY J|ERT 338
= B HES AV AEE AS sgsta a, O 2doF2 O AgE Y
& HAATRE 9 ALI|ES TFstooF & As

zFaol AAPE AFALR mAFALdNA A EE= HES BAHORE
Fata glom, AFAYL AW (Transport code) Article L5612-12] 189
wel A9y yg =25 A'HH, HAFAAL Article L5612-12] 28] ule}
gty BWAREY g o5 Eo AYUY Title 1

DEFINITIONS AND GENERAL PROVISIONS, Title 2 CREW(FW5% 13
A 9]), Title 4 THE RIGHT OF WORK(Chapter 5 2] Bz 2 <}

&l
a2Ea AU AREH, BYAY], 18712, o 28Y S5140] 2 §Hh
TJElm GAAR Y UFH el ARBHOZHN, MAFHA e 1g Ake
GAATE AEG WES) AL wor] MAFHANA HEHE wA Fof

=
AekA el B FE3 232 HsistA Feva BAEHY An. A-dE &

134) S'ils résident hors de France, les titres ler et II, a l'exception de l'article L.
5521-2-1, et le chapitre V du titre IV du livre V de la présente partie. IIs sont
également soumis aux articles L. 5533-2 a L. 5534-2 , L. 5542-6, L. 5542-6-1 , L.
5542-18-1, L. 5542-19 , L. 5542-21-1 , L. 5542-23 , L. 5542-32-1 , L. 5542-33-1 a
L. 5542-33-3 , L. 5542-35 , L. 5542-47 , L. 5542-50 , L. 5543-2 a L. 5543-5 , L.
5544-13, L. 5544-14 et L. 5544-63.

135) Transport code, L5621-7.
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[ A7 7 73 ¢2uvet Bla
1. Equal Remuneration Convention, 1951(No.100)139)

o] @of Allzxd wet 1 &F7F FEANA H-HH R AFe= FO

~

de EE FE S dstd G474 A4 Jix}ﬂl tste] F5sta, 2 gl
o] AFgHojoF F& HAHo= st Ut F, deAFol BHs] o wE
AHHS FASkE g olH, 22 A i AE FAE AFgsa YA
& At

o] ok HZA(Article 1)< FEHE 7 2 HjA

2 =
aTAge] 87HE W ANF AF, AR, 49, Fu, AAH A, =
71 =

/‘JX]O:‘ T ARSI EFA4lol A% BEE AHES g8 ok A7A Est
S A 9 (national extraction)> ZEA8] =4 (nationality) ¥ & 9H|o]|E =,

°] %% =@ FAo] ek AW FAE AFEHA g k.

3. 20063l A= -5 3 ¢F(Maritime Labour Convention, 2006)141)

2001 1€ AMHE L0 A29xk FEAF D3 (Joint  Maritime
Commission)| A A9 22 P &= /M7 At 71E9] 6871 9]

139) YA TSl B3 Fekow, 292 Aulutal A 19519069299 ILO ILC 344t

oA A= o, 19531d05¥23Y HaFH AT eyt 1997912€08Y
ZHE 7€t AT

140) 118 9 AP AEFA O #F FFoR, 292 AuutelA 1958W06€25Y
ILO ILC 422 3)ojolA E=om, 1960906€15¥¢ HaHJT. Svzgts
199812404 HIZAE 71 g3 AT

141) 20068 A= @ ok 2912 Akl A 20061302923 ILO ILC 942 3] 2ol A
AR e, 20131 308€209 TEHAUT. SHuete 20149012099 HIEAE
71g3t At
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