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A Study on Director’ s Oversight Liability for Enterprise

Risk Management

-Focused on Legal Debates under the Delaware Corporate Law in

USA-
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Department of Martime Law
Graduate School of

Korea Maritime And Ocean University

ABSTRACT

Comparing to the past, the competition among companies 1s getting intense
as the market environment changes rapidly. Nowadays, business profits are
more dependent on executive’ s judgement. Therefore, the corporation expects
top management to make a maximum profit and pay careful attention to their

duties and liabilities.

According to the Delaware General Corporation Law § 141(a), the business
and affairs of every corporation shall be managed by or under the direction
of a board of directors. A director has, therefore, a fiduciary duty to
monitor or oversee whether or not officers or employees commit wrongdoing or

violate laws and regulations. A breach of the duty to monitor may impose on



oversight liability.

Under Delaware law, officers, directors and other control persons of
corporations owe three primary fiduciary duties, (1) the duty of care, (2)
the duty of loyalty and (3) the duty of good faith. By the way, the recent
Delaware Supreme Court's decision in Stone v. Ritter was greatly
significant. The reason is that a duty of good faith is not an independent

fiduciary duty and a duty of loyalty includes the duty to monitor.

The Delaware courts also have developed the doctrine of the duty to
monitor through a series of derivative suits. Specifically, the Delaware
Chancery Court in the Caremark case held that the board of directors should
have a responsibility to establish internal control system in the context of

oversight.

After the subprime mortgage crisis of 2008, shareholder's derivative
litigation has gradually increased. The reason 1is that financial
institutions had great loss due to excessive risk-taking. Shareholders
blamed the directors for failure to monitor or oversee financial
institutions' excessive risk-taking. So, a duty to manage risk has been
emphasized under lots of recent derivative suits. But in these cases, the
Delaware Court has consistently denied the oversight duty over business
risk. For example, the Delaware Court under both the Citigroup derivative
litigation and the Goldman Sachs Group derivative litigation held that the
oversight duty should not apply to business risk. The reason is that
business risk should be protected under the business judgement rule. In
addition, the Delaware Court consistently held that the plaintiff should
prove director's bad faith with particularity in respect of a breach of

oversight duty.



In 2008, the Supreme Court of Korea clarified that the representative
director as well as each director is under a continuing obligation to
establish reasonable systems for information, reporting and internal control
and to endeavor to operate those systems in DAEWOO case. Furthermore, the
director 1s responsible for any damages incurred by 1llegal corporate
affairs of other directors or officers resulting from continuing or
systematic negligence 1in monitoring them. The representative director
remains subject to such liability regardless of how the internal work or

responsibility is divided or delegated within the corporation.

Every board of directors has an oversight role of helping to support the
creation of value in a corporation and prevent its decline. Traditionally,
risk management has palyed a strong supporting role at the board level. Now,
The board of directors 1s increasingly expected to provide oversight of
enterprise risk management. In conclusion, it is necessary to consider the
duty to manage risk because the enterprise risk management has been greatly

significant in every corporation.

* Key words : enterprise risk management; the duty to monitor; business

risk; director's oversight liability
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AN YTk A AN Ee AnE e 22

A= HHYY7 BaETy FEHoZ oldEE HEES T
HES AA s oF T
B 71 &eded AYAe] o3

W WAFFLILIAPL AFT YL ol GYAE A

26) 1984 Z3PAH =AW (Comprehensive Crime Control Act(Pub. L. No. 98-473, 98
Stat. 1976 (1984))) o] A|A ol wel AVLFFAL3 7 =2 HJT. 1 AL3|7 A
FFoll #3F 7]Fo] USSGe| .

27) Diana E. Murphy, The Federal Sentencing Guidelines for Organization; A Decade
of Promoting Compliance and Ethics, 87 lowa Law Review, pp. 702-703 (2002).

28) Todd Haugh, supra note 25, p. 1227.

29) /N, CHRISEIAA N T4 > oL a7 A T 2 ZAFRON)” TGk
%1 No. 1538 (1999), 17-18if.
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A2 COSOHRILA32D4ES] Y R-FA]

L Wy-EAe 7id

COSOR.ILA o] o3}, FEAE 459 FEAHR EEA
(Effectiveness and efficiency of operations), AFR 1o A=A

(Reliability of financial reporting), % ¥#H® ¢ F(Compliance with

applicable laws and regulations)gtal 3t= Al 7FA] B2 Ys

%

QL
oo

“ERTgo] #ate] A<l HF(reasonable assurance)S AlF
e A=G APA olAE, FIA 2L Sere FAUA 8 5
= o] A (Process)” olgkar shal glth3d)

o2

2. RS FHas

3D oldE, A=, 109.

32) "=l EAF =9 WHE & WEFAY Jdes FEFAT Aol
199213 9 Ef o] 93 g A L %2 9] 93] (Committee  of  Sponsoring
Organizations of the Treadway Commission: COSO)e] X 31A(Internal
Control-Integrated Framework)(¢]3} “COSOX.11A4” g}al dhtho]ar, o] COSOMR Il
Aol WRSAY Ade] 2ed WREAY AAAHJI Z:Fo] Hi Yok See
Internal Control-Integrated Framework, Executive Summary, COSOX. 149l &3
HAME BME S/ NHGE S HBOC 58, WEHHEI O fR 5 1Pl & - B -, AdkE
5, 2003.

33) B L NHGE e m O g, B, 18T
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@O E #1873 (Control Environment) @ #]~=2] H7KRisk Assessment)
@ EA&5(Control Activities) @ AR} AS(nformation and
Communication) ¥ & ZrA1&%(Monitoring)e] WHEA o oAl 7}A +
doivt "R

O TAZEL 7Y TAALS FHste Sde ATste 2o
o 272 WREFAY e 74aae] 7oz A JEste Aok @
AR Fol A EAT TA F2Ho A FHtH e g4
Brigth @ TAEES olgg YA g s a7 HIA
BEel AFHL e Ae EFer] fs AAET 1Y @ 54
of A AR LR AAA N AFHY. © olFe BE A4
< AN E AL Gl wet WA EH.3)
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A3 COSORIAG A =332 ¢ 2017d AR &

1. AAA g zanee] o9

A Praneos SA%E 46 tE FUA FAL ATt
7] 98 oA, AdA LeT RE A oa) wEolA, Aekey
3 gAnte] AgHm, B T T A Paas A¥sy

NG 2228 Pad HESD elA Bests] A AAD FYol
T} 42)

AALA el azme) FaE ok W 7 MFE HARE A BEE
= MAE ke

40) COSO+& 2004d 9¢, AAHA 8lx~= #eE]-5+=(Enterprise Risk
Management-Integrated Framework; ERM)E 233l COSO7F AAME g2~=2
el s FHI B EE gad Tl BE AAAR Bl AnEHJvE H
Zef o] COSOR A7} S AZALSA o AFaL7y ZF8kAl whd = o] oA A WA
714 9] AdAoAM = AT &&3t7]71 ol "ol ﬁlﬁ’i‘i‘r“ e =3 Uk
KPMGEY YV AR T 2 27 7> A fi, CSRE&# & NF#RH], WM iEgdsik% No.278, rEadiikis,
2004, 1691 ; AL AMI 5, DA g4 Be-Fd ZddE, stol R, 2006 ;
e dF LB AR R AN B, k) 2 7w AT A 2 b, RPERSE i, 2006.

41) g)2=3 A ZE(risk appetite)= 71go] 7} FFE Yo wolEoluz 3= HuH3E
QA FFAAY AA 2zl otk g2a ASEE 7YY g2z 8 A

I 7149 —ri‘r 2 I E Y3} 2L 7PgEe] g2l HAZEE B, B2
5, 959 2e HFE FAHo2 1A, 2 V|AdES AA, FYE, g
as EF‘%’?}H] ‘{%‘f‘f} Az BAS 3t B 58 gag AZEE 7R 7)Y
Ao JPRRG AFAGOZY AH3} 2L 2o 2 Ropo] EAFnA &
Zolth, W2 g3 AE=rt Be 7de ASE ot d AFo FAgozH
417k g &4 graE Xﬂf&o}ﬂz} g Aot} olyd Pg2d AZTE V)
Ao My 2AAd wmuk ol AGALu ] Ao ") =3, g9 FHE
A 7)o EAdE Beo] Hok AAF AWM = AA A, 29-30M.

42) COSO, Enterprise Risk Management-Integrated Framework, Executive Summary, p.
2. (September 2004).
43) 1d., p. 3.
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A 2F(Strategic): 3 ALY mlAZ AAEHo
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@ ¢%9(Operations): 3|ALe] AYS FFHHo|mw FE&HoZ ALL3}

=%
@ Hi(Reporting): Rie] AHAL zhe ZF
@ W™

Z=<~(Compliance): & Atol] &5+ H}

2. WA Elzape el g4

1A (Aligning risk appetite and strategy)
BYAE A=H ik

2 ity B, #AHEE Exe A4, ¥4 g23E
gite MAYEZSES MEsts FAZA ALY gxm HZEE 13
}.

¢+ (Enhancing risk response decisions)

AALA graddgdes g233)9(risk  avoidance),

= 2] 2~ A 7} A (risk
reduction), ¥ 2~=&

f+(risk sharing), ¥ ] 2~=48(risk acceptance)3} %
< HAA gaag Beke At el oA dAF37 A 87
= AF3h
44) 1d., p. 1.
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(3) QRAe BUAAG 49

74 (Reducing operat10na1 surprises
and losses) A= FAf A 2l ALAE

¢ FARIL, T YA FYs,
SWAAOR AF WG Fe EAL %

4) B3tHola Ale]l AR gxzol 3

Ly

managing multiple and cross-enterprise risks)
RE A 2Fe) The R
A Boh AAA g a3
I BFAQL gz i T2 o
) AFR718] 9] 3

Z+ (Seizing opportunities)

2 Z28E F e AES A
(6) A& wjE-o] 7§ X (Improving deployment of capital)

YA BUF P2a YRE Fo ARHOE AW AR

25 et Bk e ARe] BuE s Bt

o<
2=
3. AAE gz e FAHA8A

Ak gzgdds oY 7MY 4R dX
At 71d= A

a- =

WREG2 SIS 29718 E&sta, gaa #e dey gaa

45) 1d., p. 3-4; FLIAHEA #, AAA, 32-33%.
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(4) 823 H7} (Risk Assessment)

gl2=gs OZlo] ofgA #e Hojopd

£ FA4st7] 8 249 glaae 9%e Be g e 5
Hof l=H, glade AV dEFEE sk HIF 71
&ote] A ==t I gz=ol s Frht 3 ETH.
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(5) gl2= d-5-(Risk Response)
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bl

A w23 pele) w

Ao 2o R s

o] FA Q49

S
=

ks
gl

b FAeA7 oA o

B =l

ol@ g A

—_
"o

directional) ¥

4 AN elzapee] A Y

R

ks
gl

| AAA gzmdeel &

2o

HAe BE 74

o

N

0
i

glo] RE 84

s

A 2 a3

T
T

A, #3173 g #HCEO)

A

i
—_

o, AAIA, 184,

A ARl §

d., p. 4
d, p. 6

46) 1
47) 1d.,

22



oAt Bl = P AE 01*‘, F7h HSsta Fo AR g Raurt o] F
of A & slv Ad3 Aaprt EATS FE 5 dojof I

AR, A 22ES Belste deAs 189 23 Exet ddd
gaE AT Aol Utk

A, o A A9 Al
g I s Fsof st o] Ut

AR, oA, EFEEFYAvendon), AAFEY, RZARRI, AR

2 A FE4A 7Hfinancial analyst)e} 22 ] F-AM(external parties)= A}

A gz Bdee AAd A3 78T AEE AFsAN, 152 A
Aol AAA gz dEle] FAYe] ofym I faEAdol e Hde

PSS gtk
5. 1992 W BE-FAL} 20043 HAMY gl~=mde] o vl

19921 o] COSOXR. 1A Ul E-FA 2 200432 HAME g]l23#E v
Wl oS3 2o

O

AR, 199213 2] COSOE. LA U Aol 3= Al 7ER A T 2004
dol AAd gaa weldde] BEE u AXE ZeH $53
He Aol 27hHm, Mol B ZuTh 9ol Foi ke Holnt

=4, 1992d 2] COSOR LAY WHEA L FHdases oA 7HAN=
of ®kal, 200432 HALH gz BEe FAH84E AH AR &
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AR, 200432 HAME gl23 #EE 199299 YEEAE EEsiH,

FE3AZF AAMA g3 #e e BFE7HAR FAFRe|ga sta Q)
t}.48)

AEAHOZ 20042 COSOR 1A HALA g2~3 FE+= 199249
COSOE LAY WFEEAS FH84E Fuista, Bty Budsria

& Utk
6. AAHA glaele] 2017d /AP E

(1) A% o] e]50
20173 99 COSO+= 2004'd o] HAMAH gl2==3%d

£alge. A QolA AZol WIAVE FUT T o] §E COSOE
“#Ale] AL 8 4o} P Aold Fade AXWTE” 1 ¥

.
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48) L3I AR ¥, AAA, 17-18H.

49) A, “WErEAAEL} 71YA ]+ =(Corporate Governance)” , [HEEAAE2] W
A MK ZAF ASFD ], S HAAT, 2006, 116-1174.

50) Enterprise Risk Management-Integrating strategy and performance, Executive
Summary (June 2017), Foreward.

51) ERM - Integrated Framework o4 ERM - Integrating with Strategy and
Performance2 W3S FAh

24



Weksl 1A Aol AA 8 dae] glo] WAH eladwelel o
FoRh B 53 ATHL YoM, A grel A Pran
el =

D des AAsta AP AAE glamde ZhRel i 2 s

Mzl 9l Aot A gaade] Abole] Btde 43

4) B AdTzsteld e 44 9 24A gxaE neRe
A EE Tt AA

5) A elx=ade A, Y Add BE @A BINE A7
Ao, 78 84 aFa 95 44

6) WA 2laade] sl glo] 719Es A T84 A=
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52) 1d.
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@ #l2=3 Azd 37t
©® #2=3 ¢

@ B2 LA A

® g3 TEEYL A Y AT

4) A% 2 A (Review and Revision)

sbe Al U@ AEE Fa 49@ WsEe gagen o9
AAA P aawe 9ago AFHM oW £4o WA HeA e

& Aok #E fFe 2= AL
© g3 wate 54
@ gz g A

© A gzade FHo] A3

e

=

5 AR, JAAE 9 H 3 (Information, Communication and

Reporting)
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(4 A =238 9 200433 20173 COSOX- 314 42

=}o] A 54)
T 2004 ERM 2017 ERM
ERM - Integrating with strategy and
A = ERM - Integrated Framework
performance
837Me 942 T4
1 v% 374
) j; s 57) a9 207 YHOoR T4
. STan ‘'le
1L A7tz o} 7 ES
3 A EAd # o P S Tl
2. A= 3 53 24
Tz |4 P23 37} o
3. 4% A=
5. g3 & e
R 4. HE 39 +4
b A% 5. AX, 25 9 Ry
7. AR 9 A%
8. ZANEF
=3 A, &9, B, HBEFET A EE, A F=
. - ERM A=k, Adfol glo] =3
w3le] a4 <14
54714 AL 7RO &4 A 2 B AR E Z=3taL, A7),
7 A
7Hsst FEAA g3 HA4s) A3} sl=u) ERM 938 7=z
7}AAF&(Value Chain)e
B3 ggBE AEA Y ke N
oAAA . ] SAE g3 Q1]HH
Bl

:
JAAH 5 P

54) PFC, ERM UPDATE 2017 - What do you need to know about the framework

changes to Enterprise Risk Management , PFC Accounting Tax Consulting,

(2017).

28

p 4-5




A3 W ddolF HAPEY AR 823w 9
RS AP

A1 AAA fl2a889 dHF 78
714 3 A7) & ¥ (Sarbanes-Oxley Act)de] WE-ZA

(D ¥4

2000t EAAHA AE(EnromAt, L=H(WorldcomAl 52 2H4kz
2o Ut 719EA A Ee] HASAT ol#d 719 AHdEe] dd
ZAGE A3 sFrde] FAT ARY Y A R FAVF I
Jol ma} A= 7Ide AYES ~
ANZIH, AT g FAE Aslstes A 55 A= st 7Y
3] A7) & ¥ (Sarbanes-Oxley Act of 2002)S A|AsA HJTEH 5 H&

=

719del WR-EAA 2 #dd 23 FASS rrdstaL =t olst

Y mlo m
32
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A Br|2 3o
(2 Faul&

D A|302x2] HF-FAA =

55) A3}, “HEe] A TE D ALl BB A2 AT, [FApEa
71 A218 A4z (2003); A=, “Sarbanes—Oxley‘?Qﬂ} 7143 A19] A8 gR”,
AR T A167 Q000 A, “SAAEANY] A% AT Ay o
A A [EARAT ] AR A2E Q003); (el - K PE kel
1 ENYSE - NASDAQ#T B Al € D i 2 1), (), ()™, W??(imj No. 1639 (2002.9.15),
No. 1640 (2002.9.25), No. 1641 (2002.10.5); ia[#%Ef “Tru R ERIZET 5K
PE e
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Al U FS A HALA
Al s ot ATk stm, WHE-FA KA L]

oz oldle] T sbA AGE @ TFRTED

internal control report)” & 3X&3}A] o

—:/-\

oo g

AR, -3 “AFRIE 93 YEEA T 2 AxHinternal control
structure and procedures for financial reporting)” & =3} FX|3l=
Zoll thek A¥z AdE 7T AL 873

=4, ALY 71 HZY FAFDEY ol AFHIE % HFEEA
Tz 9 Az faAdel HrHassessment)E ST AL

O 5ol @&olA 879 WF-SAB ol 3 34
ALY ARl o3 st HIHE JAFSta, Bl EE Ho
CHA 404 Z(b)).

i
o
AN
N
N
>
>
o
e

3) A301%<9 YEFE 1A H 5 A =(Whistle blower Protection)

A9 S A% AN S BF Fue AF, F raLe
0 T

Z¥Al(monitoring) @] #3324 FQ3stth T8A ZGIAMNEHES AER
| obd =do] SRE AL Ao dis 34, A SOl
7} 53k 3of(complaints) ol st AA} 2 oA xE A
2 ZAAE ] B3 EP Yoz RE S HY Zo 9me] wube) 73 A
4.2 BT E GuSEE o Fabaa 9 THAI301RAA).(B).5
£33 olyg WRIEEAE FESA Zlsstr] A e F

o] f=HA &, WF1E T & F A Aol Jresior sy W

57) /MR, Bifdim L, 940im; k3, A=, 2539,
58) e - KH T, *ﬁ%&ﬁ(ﬁ ENYSE - NASDAQ#T LI A DHEECE)” , TR
%% 1 No. 1639 (2002.9.15), 26
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2 IMIA 3 I o

elo] A Foll dEstr] f3 AW ALE olF = TALS st
AY 718 18zl #el AEA HAFES & F ok sk THAI806
Z). ol#d fRks FAS = THYLS W5 F(Department of Labor)
T A¥NEFRIE 9A VI el HF AA- S A ¥e AT ddA
e dis] A5 AT ¢ Jdoh =, AWEF ) #AI AT F
A AEE H JAYAAA A=Atk AR sl BE =X 5 Hst
T A2 HAE HA HAHAL107x).59
(3) SEC 3

1) A302z0 B3 SEC 74

A302z0l F| A= 2002 8Y 29U SECe] FHeo] FAHEGow, A
302x2] ZFo] Al aulE SEC & d¥rgEo] ItHRule 13a-14,
15d-14). ¥, SEC 732 AF9 AAEA 3IA= FAEA 2 AR
(disclosure controls and procedures)E A3+, AE71YS &F
90 olell HuAGA 5& T3 AFxe x B FoAste FAF
A R Axpe] HAC 9o FEAHAS
13a-15, 15d-15)31 3} t}.60

FAEA 2D Axpdisclosure controls and procedures)® 7] 3] Al
W AB02z@@ FASE I A3 Hxek w4 Mde vk
= AMEA A" &ojzta & F Ao F A¥R2xAAE HFEEA
(internal controls)gl= &7} AFEE 31 QAT SEC &A= B 3
HEE FAlo B3 A 2 AR de REgEte Bol2A FAIEA

59) Vel - K ¥, HidEam S, 271,
60) /Ml fE A, AT S, 9391
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2 A xHdisclosure controls and procedures)gb+= 8017} AM&E AT T
Ao 2= 19349 SAANEA el BaAd FAI7E o F3hE o] =
AR 715, A, 8°F ¥ Byt SEC &9 & 73t W Pt
A4 ZS FHsH7] A A T4 AAea HoH U6

A1 5A 2 A=xMdisclosure controls and procedures)e] A<l 37}
B teiA e §A Y Aae AAEH JA FARE, HFIA A
Aol sty A3z oF AFeo] Ve AEE FAFTA F HA
(disclosure controls and procedures)”} E=A3lEo] AL AL 273}
EI ARSAAWAYXIGECO = SAAEY FoA F AV AA
3 AZS Zt= FARYIE TSk Ao] vk sttt sk
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61) VegEs s - K P, Hifam L, 281.

62) /MliEEER, FifEaR ¢, 939-9401.

63) SEC+= 20024 109 22 SOXYH A|404=, A406% = A407x0] #3+ SECe] 3
QHDisclosure Required by Section 404, 406, and 407 of the Sarbanes-Oxley Act of
2002, Release No. 33-8138 (Oct. 22, 2002)S ¥¥3+9<. 1&]3l 20033 6€ 5Y9
SOX®¥  A404=xo] #St SECe o] digt iAol o]FH AHFHAS
(Management 's Report on Internal Control over Financial Reporting and
Certification of Disclosure in Exchange Act Periodic Reports, Release No. 34-47986,
2003 SEC LEXIS 1380(Jun. 5, 2003)).
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(Generally Accepted Accounting Principles: GAAP)o| W& 2} Z2# S

23t AFAF Fv|o #3 FelAQl B Z(reasonable assurance)S A

—

T FHo =2 IALe HIAGA, HIAFALA 52 ol9f FUT
T2 de Ao =St AAEI, o)A, A9, D g Fd 9
3 A== A (process)o] 2kl 3o}

olggt AF-He] A WEEAE olstel 22 A HFAE ¥
S} 64)

AR, 3AALEY] A BT ANE At FAHSH FEHoz MY
3HAl(in reasonable detail) WrEst= 71E2o Ao #I AGS X33
o}

=4, dutgdez $0H I A Y= (Generally Accepted Accounting
Principles: GAAP)dl| w& A FA| 7] FH|E sl=d Q3 ATZ A
7F 715 EH AT st AFE T 3ALe] 9] B K=ol JALY] o)A H A
AA I JTh= AR digk FEFA B

AR, AFAEAN T dFe & F A A ALY AR, AL
Xl

Fo 2A0) B FaH n

(b
olX 9

FE5AY Md T AFRILGY Fx J?ﬂrf?} Arere 23} 0}7‘]”}
3 Ate] HEEro A 9 =4 2

Z3etA etk ey AlSAAAH LI CEOY AFHiad
(financial reporting requirements)® z+o] A F-A x| FH]
HEE HE o Fgol w3 AL AR A3 WR-sAe g ol

64) Id.
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T} 65)

A, SAbel A7 A

& T} 2ok

=

=

1

[e]
_]

A

SEC 22 3Ate] AFAEE HARE 3 A

A
o
]_

A

R

o

S

=4, Ake] A F-Hare] &

o

i
—_
N

AR, 7V A A

H

b olgel

<)

(material weaknesses)®l] th

Z]
=

Z oF
groF 3 bS] A F-R o] #H3F HEFA ] QloA]

=1

°
il

of

P
file)

)
3

ANA &&= A

—_—

~a|
‘w-o
T

S
)

oy

pu

o Hrbel B AF

35
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o 3 Ake] AF-R I

65) Id.
66) Id.



X 31 A(attestation report)E AT = &= I ALdroltt

@ AFHI A WHEFAL SAIFA R Hxpe 7+

FAEA D "xp(disclosure controls and procedures)= ZdAAUE 3
NA IATE AEste Hausdel 3AE Ae B2 st AH7F SEC
o 777 g Ao EAE &9 7|z Hel 715, A, 29 9 HiF
AT 3= AS BHEY Bxo=z HAAdE A A4 2 A F
oj @t Rule 13a-15(d). yol7F FA A 2 A =Mdisclosure controls and
procedures)= 3|A7F FAHAUE StollA AEste BuAdd FAE
AL o= = FRIF Ad ZA B3 AA o AAL dr]d A
A AR HAuAIASY HAFALYA 5 LT dFE Fdske
AE XSG 3ALe] A FzloA ADHATA e AES REE FF

0% AR BA L FHE TFATLO

( ml

¢

il

a4y, olek 2o FAEA 2@ AAM(disclosure controls and
procedures)e] /M@ AFRIE 23 UESA L 7d Itole= AEH
%l FHol Atk ARl dis) AWSAAHNAALZCEO = Az ¢
W oz AFRIE A3 WEEAY dF FAH8AE FAEA 2 A
ZH(disclosure controls and procedures) <ol XZggHE Ty BT} 68) F FA
A 92 Hiies duzoz HAd"E I ]%Z.(Generally Accepted
Accounting Principles: GAAP)oll W& A|F-A|F o] FH|E 3l=d T2

i

AR A7 1SS0 e Y 1Ee ;ﬂl%é}% SEEELS
A WREA] THRAES EFATE ook B ARFAANS

67) Id.

68) tithe] SHAEL Ao ZAANPHANA 2THE R SHT FAE A
F3he A ool 4l azlel AAY A APRIL AR AU A
Sa ATHILE A% WEBAL Akl FABA B AR she PRl
3 B Id
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NE
%i1§$n}m$%ﬂzpﬂ@aaﬂe?@ﬂﬂ%wgéﬁ%h_mw

2. 3 A (Model Business Corporation Act; MBCA)707e] uj&-

=
A

—

TS| A8.01%] o3tH, /)3 AHpublic corporation)e] ©] A}3]
= olale] Abgbel thal] 7HA - 2= ¢l (oversight responsibilities) S g

shal Aot

D Ade) At A

@ IFAE =E2HAY =22 F e 78 =2
© xARYI L Heoh A
@ 3Ate] HE B & AR F4E AaLske A AR

© 3|Ake] A FA x| FH]
©® 3Ate] WF-FA 54
@ oAl Al A AAF HARE AFst7] 97 A*A

ol Fagk JEE BT oS e} A A

ki

69) 1d.

70) American Bar Association, Model Business Corporation Act, Official Text, 2016
Revision.  EHIAPHMBCA)-S  1950dFE¥  v=HEAE S (American  Bar
Association)7} #-dsted FEE Ao wl=el 7k Fof sabdel A % A 2
FFE FI UTh
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de A F @, @, ©, ©, @Y Ado] WRFAN DT FHH o
= #Age] vty @ F Utk F o AHE AL RAIY

AAst ANE A RHES AT + JE AAE vhAsta, doprt

e
o
oft

3. TEISHAHNLEY I AT (Listed Company Manual9]

38| A= SEC 713 10A-3729] 87AS FHAY= ZAIYEIE A
A&fokgt sk, A3 = SHAEES ZE HAT 3QAY oA=E
T E oo gt

A A3 E ALY D93 A (audit committee charter)S 2HAske] zb

al Slofof sh=Hl AR A Soll 2o & AL 89

71D 1d.
72) AAE A ZAYAHE BARTAE 4 EE D
ASAY HAEZ 9T Auss A4 EE Q

3lo] 3| A7} RS o] oAl H(complaints)e] FE], A D Hfo] BI Hx
ook SltH(Rule 10A-3).

73) Listed Company Manual § 303A.06.

74) Listed Company Manual § 303A.07 (a), (b).

75) Listed Company Manual § 303A.07 (o).
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olwgb HYo] B TAH AF Fol WRFA] B AFow gra
B7h 2 glag #gd #I FH =
auditor) ¥ ZH7ZFARIFe] AH7|AQl 3o, o

Fol UTh® Ea, 7t AR A WRLARAE L glofof Bk
4. OECD7| A o] %2 Y=2te] JREH

D AA
1999 ¢z H OECDY 71gAw+x¢ <QUA(OECD Principles of
Corporate Governance) MAA 2ol A FAAAHR}, Fzp}E, 3|AL 7]

B olsl@mAANA AoIA FPH xR FAH EEo] Ha Utk

1999 d o] x¥ OECDO 7|HdAl =2 A=z OECD 3= 9 H]
Aol Aol HZ BHF AL 13t A o] FolA, 2004
M7gE OECDe| 7IdAm7x2] f2o] TR F8 &2 t=3
2t

(2) +8 W&

AR, 71gAF=22] A A(corporate governance framework)e
st EeFQ A WA, AAIIIAE 93 AAE B A A
“d(market integrity), HAAQN AHAH do] gt FFes HHo=

A ojobrt AT}

76) Listed Company Manual § 303A.07 (c)Gii)(A)~(H).
77) Listed Company Manual § 303A.07 (d).
78) OECD Principles of Corporate Governance(2004), § 1. A.

39



E5, o]a] A Astakeholder)7} 71 GA M F2] HA Fdst= A9
of A, A7 om AAGo] Y, FE3HH, AHT F A= HH
3 IS @ F doh doprt AEIEA 2 Z2Ae] QR TE Z
v Bl H&g Al Byl A3 FHAGE A

Z]

AR, AGAM TR AAE Bk AMTE, 25, AH, AR
& TP Ao B RE FAF BAS B Ao AHF FA
b ol FOlAEE BAs okt Bt FAFolok S Fad Yue Bd

Ao 2= SAR] AR = 9ol Ay, FALe]  E-3(company
objectives), alZ7}53F gl2~3 2 A(foreseeable risk factors), 7] A Hl
T AA, %31 YA o] ZIFAMTFETE 2 FY 2 AAdy 7

D 71gel Ak Fa@ BEF AY, P23 AW, A4, ALA Y
A% 2 A% G 44 Rasl 44, A9 45 Qe A
Be A FLW ARAZ, A5 % wze 45

@ slake] AT B T thE BA

@ B PAAS A g D ANRL FES TFH FF, O
A8 AR FAE ol FE W B A

79) OECD Principles of Corporate Governance(2004), 8§ IV. D & E.
80) OECD Principles of Corporate Governance(2004), § V. A.
81) OECD Principles of Corporate Governance(2004), § VI
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7R3 ALe] oAbl = D SlAbe] dF7F A- Sl et A Al =] e
AF-E Frletr] fst FAte] AEES AEstal @ Ak A FA

8% A8 3% 2XE *Wom Pazt o% ool ta) +<elg 3t

-

_('34
=3 o)A = @ Ao AE, Y

BE daE S AE ALY AFAIRE AAdsteE A, O RS
Al(internal controls) % 3 A} QEIZ| A AR =HAHE Ar|Ho=z A
ALgto =M o] ALE] o] 7+ F(oversight function)E X3t B FsHE=
A A3 & A B oFRtE gHrt8d

82) §3.02(a)(2),(3),(4).
83) §3.02(b)(D),(2),(3),(4).
84) §3.05.
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(@) FJAke] 2 F-SA AR

(b) 2] F-3|AZARI S B, AlA

—

~
o

R
[——
o

wK

wK

(d <) F3A AR o] ALF]

(e) 34l 2 ARFAZAe] A,

1

ol Hi A th3l

=i
=

o SAEA FLT WERARA B1A

73 EAe] tisell o

i

)

(f) 3jAe] A=A A

—_—

bl 9123 A A

S

R B

e 1 AFEH

—_—

(@ <F-3A A

(h) A+ A5

85) §3A.03.
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AR, F8 4FHAVYY = et A2RE AAE FS oo o

6. 583 bl i 45 MAYFo =] 2l2a A

(D == d=HH o 484

g]2~3 e FA-(risk management process)e] 7]EZQI Y 7FA L4
@© gl2= 2)¥(identify the risks) @ 2] ZA(measure the risks), @ €]
223 ZHA|(monitor the risks) @ 2]z~ FAl(control the risks)etal &
Atk Awre-di7t=r) federal banking regulator)& IAYAZO] F&
of ol EA SAsHEARE glxa dgAAe] u 7R 84 F9
71| $it}.860)

(2) 1993\ F3}7+=* <] Banking Circular 277

rr

&

Al

il

1993 10¥, 53754 (Office of the Comptroller of the Currency;
OCC)S Banking Circular 277¢Fol s}AF-Zo that g~ #eo] #A3F A

o
Auidanco)s TASRAE. F PPFBARE AT AU

23
(national bank)e] 9] AFA} o] A8 Y FEFYTI} sty A
WHos AYEar, MAA] g HJrrEe 5 23] A ekl LA
sle2 a3 74 & =S slojok ke Zolth Banking Circular

2778 23 BelBH L PASE o ASlY AL Fakn Tk

(3 19933 1995 =] A o] ALSl o] =444

86) Paul L. Lee, Risk Management and The Role of the Board of Directors:
Regulatory Expectations and Shareholder Actions, 125 Banking L. ]J. 679, p. 681
(2008).

87) 1d., pp. 681-682.
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19939 12€, dAWEnIAl=e] k3] (Board of Governors of the Federal
Reserve System; FRB)7} Zaist 7+= A 4l(supervisory letter) {toll A&7}
Y F27t23Y(State member bank) B 2R FI|ALE E3G FAUE =
|71l e g3 B AFES
Circular 277¢] 7|27} H& B Y3 ,
A= 245k S8718e glaa AR Aol HAT olAE Y g
3 543t %(risk tolerances)E FFlsleof sla1, o|AE = Z87|B g

)

= Bl #E} ZE T3¢ Ao sAste|oF IraL 7|AH U

g

88)
1995 119, Azl A =0l ASI(FRB7F 2@ 2 Aol AE o] Al
b FgITe] A5 Padie s fF T A 3

@) s54d=7182] A7 (Manuals)

53549 uged 75 Comptroller’ s Handbook-Large Bank
Supervision)¥} A FEFe] gl~= #EH HComptroller ‘s Handbook-Risk
Management of Financial Derivatives)2 ]2 #eol| oigh 9] HAEX
g o|AkE] o) A F]lS =zt U0
3t AREHI A 2] AL (FRB)e] 23 A 53] A} 2=l <Y (Bank Holding
Company Supervision Manua)®}} AHzj 2 AEAA ¢ FofFA(Trading and
Capital-Markets Activities ManuaD= 2]z #2fo] ik 19 A¥x ¥

o|AE)e] a3} AL Fasha gl

88) Id., p. 682.
89) Id., p. 683.
90) Id., pp. 683-684.
91) Id., pp. 684-685.
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() 20079 =3} S5l gk FAFA He] BHaA

g e Fokoll B3P HZ AL d2dd=r18Y ANEsHA
2] 9] ¥ 3](Securities and Exchange Commission; SEC)7} 2007 1Y€ '2-3y3h
“198 5 7= F8YFl B AAT dFFH s DAFA

7+e] B A(Interagency Statement on Sound Practices Concerning Elevated

)

Risk Complex Structured Finance Activities)” 2ta1 & 4= Qit} o] HuA =
wa87]8o] 5 723t a8AHE Q) AW | =9 WA gA
o} HE g23E #AEsted =25 & F Aoty A= g571He] 2
© T3 g3 ALERES Ayt Juh2 ot o] Bk

o] B3 o] AL o] Ao gk A A Sy
gk o|AlBlef 19 AP o)A 9 TS AESAA oA} 19 A
e AA7ss T3 Ao T A = &

=
2 B2 UThe

(s

A2d WEEA N BF o|ALe] Ao F

1. o] Ake] Alel o) ¥(fiduciary duty)e] 7N

=

FFoll s ddsl= oAt A B F50l tisl REske o FE ot

o7 AlRle|Ffiduciary duty)ztal stk o]Ale]l Hdke] Fojol -85}
ARle) o] oaf & FF gk =ort 2 AAHES 3 AANEHS &
T}.94)

92) Id., p. 687.

93) Id., p. 638.

94) Curtis J. Milhaupt #, JeBdetik, A2ER], 2009, 650

45



2 oAb Al ¥(fiduciary duty)E= oAb} 1 ARES 3T
) EA7F 5 ABF o5 (duty of care) @ o]Ake} FAF 7ho] o]af Ak
g EA7F He 495 (duty of loyalty) 2 TFEHTEY)

Lo

T3 Aol oJ3ti, o|ALs]e] FAAYUR] oAt I oF-E Tslr] 93
© AAsHGn good faith), 3|AFe] 2] o]<(best interest)o]2tar e
o7 W= o g PFaA] fom oF AP A J=dl, ©]

AL e (fiduciary duty) ZuHke] gk Aol & 4 JQThID

2. WBAe] B olAbe] AR ol&H %

ul= Agxyol thste] Eisenberg wge WF-FAI td g2
oo AYAT} obd olAkslel Utka FABWEA, 1 olfE T F

A He 23 UTh®
AR, 74D o]ALE] The] A B o] HHA #3F FA ot o]#d A
nel WA} Qe Agols Aol Al feUAL F& A7)
sake] HAo) oloje] Agsm W FHo| fFA HEE o] A3
of ARE AT FH7F Aot oA 7] HaAMA oA FE HE A
HYS SRF Bayol YI, WREAANzEE T3 ASFTe] B
o] #E HEH HYe o] Ao Fof

95) Curtis J. Milhaupt #, HifE, 65M.

96) MBCA § 8.30(a).

97) Curtis J. Milhaupt #, HifEd, 65M.

98) Melvin A. Eisenberg, supra note 10, pp.244-250.
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AT Bt otk o]ef e f{elo] U=
Aot F9xE W
FT7¢ F Aok oAE 7haA WA AR HEEFAA
3l o] AE7E HFAR] AU
Eisenbergnl s+ 7] & vl F+x24+2] 74 =2 (Monitoring ModeD)99-& A
= olAte]ell WH-gAlo et T=2Ql F]lo] Fojxof vt F4
Zlolgtal B{rtd 4 Ut

3l#, Eisenbergnl s+ COSOR LA o 7] %3} o] A}3] 7} slofof & o
ol tisiA o Zo] AWstal vt =, o|AE Y T W H-FA

td

Al
s

A2EE FHL 1 WREAA L] Asa EHolg e &
2 48 87] Siste] A4 T s golth o BAl Bd
oJAgle] ML oM EA EAIZ} Ax BFL X L AL
ngse e o th wekd of| ERE BAlY dvi aRBoRE

olAl87} 1 A oA egktin st A
100 olr} o] AlElE WREAY AA ggol AR AAHOR
23 & Aol YUtk oHF AYL x
% UFE FASANAE AF WERALY, WEAA Lo o)A
T E = Y E7FAL7] S5o| T 10D

ol Zo] o= WRSAAN 'L EAet Al e A i

flo

(o]
=)
ol
rr
s
rlo

o
o
v

99) F23ALe] ¢ %(offlcer)°1 A= st=E ko, O]A}ﬂﬂ ALQJolALE T4l O R &
AAIA=E T4 dd dFFAE AASEE st Rds Itk See
Douglas M. Branson, Corporate Governance, Charlottesvﬂle, Virginia: The Michie
Company, 1993, pp.227-245; Melvin A. Eisenberg, Legal Models of Management
Structure in the Modern Corporation: Officers, Directors, and Accountants, 63 Cal.
L. Rev. 375(1975); <4, “Corporate Governanceol 1A m]=3] A4} Monitoring
Modeloll #& A", IEAPE AT #2048 A1= (200D).

100) Melvin A. Eisenberg, supra note 10, p.251.

101) Id., p.252.
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flo
ot
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Ta% FEORA 75 o] ZIHEHL dva & 5 An gt #9
slofF & H2 o]AS|7F W F-FAIA 2=H o AFAR7MA] A AY T

WRSAA 2] FFolghs Aol AL ARl deE] A,
SAre] ARE rEshe AR SeEFEHE A3 WriE WA "5
2 QIE|A BAte] o] AFE|7F WRGAA RS T B YT AT
< & Aol 7IHHANY. web WRFAALEL TS BF oA
ofF-7F ZAHel o238t & WREFSAANLEL] TS #7 oA
FO|F, F ATt HHste] =7ho] WA HAT ol BT
nEE o] AEE Tl WESAA =" #3 o] Ake] ZHA SR A

2. deg el oA

(1) Graham v. Allis-Chalmers Manufacturing Co. A}z1103)

102) %) eCl, mirkeim s, 3210,
103) Graham v. Allis-Chalmers Manufacturing Co. 188 A. 2d 125 (Del. 1963); A %31,
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D A 8A

A7+ B9 Ax-FuE S Oi7idd Allis-Chalmers
Manufacturing Co.AH©]&}  “Allis-ChalmersAt” 2k 3che} 1 Fd o]
SHAe THAEA oY dFEFEH Tl o8 BAVIAE d T 1Y
A1 Allis- ChalmersAte] FF7F o]lAFEo] disl Allis-ChalmersAfel] 53}
e, Ao o3 AFoA B AFetA AR REs wdd, 2
gz <3 &80 thal Allis-ChalmersAtol] thal £ajujadS o+
shw Al Ak

ol

Allis-ChalmersAte] 22l 2709 1502 Y, 47 Wrje] A H
o2 FAHY AT 2 7heH sty SHSAN ARt s LA
A7l HH | R E(Power Equipment Division)e]aZ, Allis-ChalmersA}e]
FTAMRA A FAREolw oAbzt ob AW McMulleno] T #H <A
Allis-ChalmersAl= B2k o] o ALAR WAL Afelsta glojA], B4 7t
AFo 7S AAstd AL AAFE A48k o AYdAdH. 1Y

U Ta3 &2 58T AlEe 7H4 AAdd= $F McMulleno] #ost

lo

O

Allis-ChalmersA}Fe] o] A} 3]

E’LQ‘”E} o|AL3] o] JNFH A=

, oAM= AFA HGAFEe Hrie dAA 9 Ao A Z
424 =

o] £oj At =4

A =, 364-3669.
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Ha+= o]Hdd A AU Y3 (Federal Trade Commission; FTC)7}
Allis-ChalmersAtel 71 s Akoll sl 7FAHA Y wiAlzA HHo 59
AAS YA 3 AR T ZATL oA ol el fRE HEE A8 Tt
%é"ﬂ el AAAZ ARG olvtar shH, whEkA] oAbt =3 S AR 9
HEe] AR tisfiA HAAEE ERT stHEE oA = AHIAAE

v

LABEA oA FolE T F UEF st AAAEHS FHIE] Folof
s, S- AW ke AR S dolobtt vty A3 ATH
2) A8~
A= B doA oA = 71 AA AR AFEA BAHAES 7
=olal UL AF3El= fiATL dt] A1 HFE wiFHEAT o]
Ao wjA X "WEo UelAE 24 Allis-ChalmersAl7}t A8 8
NE As FHoE T3 FAAo|aL, Yolrl AALY o]AE A
o] oA} ofy ™ Ao WHEHES ¢ W oAE IR AWAHAL
o F{7F UYL FAsta vkl ST el Al FASsE
ZEA A 2~HEl(a system of watchfulness)ell thalA&=  “o]Al= Follzp 2+
ZE do] PR il st YAS BT o] oy &
= %, 13k THdY AR AAAAE AT Ayt Ao YA S
ATHH o] AL A

e
o

71 AHgo] B E B8tal J15l0] FAH
o] AR L, o4& dode Wklo] gle 7, oAt A= EATT
I AT olf7t gle AHAHE Fotr] #13 ALY HEA 2EH(a
corporate system of espionage)S =38}l
st o] FAS wjA AT
3) @7}t
o] Abel A= AlE LA ddo] gle & FAL
S

B9 52 ARG AT A2de TEEL, FEAL AFH 0|4

akes

50



dol EThaL

[}

RN

steld 7}

S

4

°

o

=

FAA AL AAY

<)

4

A #Rko] 3

—_L
=

a

Pz
™

>=
==

A+ TR o MM H o_m T R T o0 %
3 2
O G S RN I/ = S TTIY)
e o R AR oo T TR
o EIWH._ﬂw_me .WJKLﬂ_DIMMﬂ.qL_
o R R = -
e SRRIT &L i ST )
- %,ﬂ/l.ﬂMﬂ 2 Z.%.Dllrjdqge
X o 2 mﬂﬂ o ti S
b = B3 OO = W T ESI U
wA# __O‘I_I‘OI‘LI\HA_I o= .UJ.EIL%HTIF&L
Al A Y - S I
< RO NG T -0 Taog M MY
p 2N ETN o Rma A
T T mRd Sxe <Hg PP gX
0 f oR © —_ Tor x
T ﬂwgmﬁ ) o\m}ﬂq%mww,_mﬂo
w2 E P g rE T Wy
)] T % oo X = mm]&%ﬁw;ﬂ
%w%ijxg.mﬂﬂm #%%?W&m«
o —. = o R == (Y m obo DJ oF ZW_ n- o ol
PR T gk @ g S g mpa 20
) D B S — 3o %o
iK E ¥ X og oo © w el g W
P SE AW TR g CWE <™ x
of @ LwE YL pF T S HE LY
CUR =B TE oo T L
TS o gy X w8 ﬁam_i_m ﬁmw%ﬂ
—~— . o0 = . o8 T
T XERTHCx RPogu T
AN T ° 5 R E T oo W O® AW T
o K T Ko o X w o N e @ B

2} e o

1

°
il

A Al

o] Ao AT
51

1t

A
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(2) In re Caremark International Inc. Derivative Litigation. A}z1107
HiiHam S, 32511l

(Delaware)F
104) %5 i o 1,

105) _EHEEm e, 3267m.
106) _LHEEm e, 3261m.



D A 8A

CaremarkAb= & s o]dllinois)=2] Northbrookel] EEE Fi1 A=
Healthcare Atgdoll &38t= 3Atola, I Y9 thHEES S8R A3FASY

Medicare 2 Medicaid A/EZFE XFE oz o

I
Abe} 7Z+& Healthcare 3]Ab7} Medicare®} Medicaid =3 A1 $219]
%

MBI A FF A W (Anti-Referral Payment Act)oll 23l FX o] AR
2jut CaremarkAb= #3 o= oyt 7Hd el Abolel 9

F ofAbe] gk AFEAge B AS AAdstn Y, 19 22
Akl At Fo= Medicare®} Medicaid FE A A}
CaremarkARe] A Rl=y Al FS o] &8t=S AASHAY AFstAY sk
A= AT olg} Z& Ak

CaremarkAtell &3k oJAbel]l digk S Aw9 7He4

Aol At

19919 8¥o] HAEXR(US Department of Health and Human
Services ; HHS)&= CaremarkAte] AF-#ahol thak ZAtol| 2sie, &
5] CaremarkAbe] ARI=E Wil Qe $Ake] #AHE stal A= oAb
sl CaremarkAb7l Bl 85 AFIkal st Akl gk A} o F
ot 1 Ay A fIRtY @7t = Medicare$t Medicaid &
Q1 SALe] A7) ol FoiH T AL A EE At E9EEO Ae AR
o] BAA HAY. tS o= WHEF(US Department of Justice)=

A8 AN,

107) In re Caremark International Inc. Derivative Litigation, 698 A. 2d 959; & Aol
gk A HHo 2= &4, “v5H4 Compliance Program¥ Caremark Duty<}f
eyt o] AARET, TREFEY] BT R RAE S ZEZERLR) ], I8=
FAE, 2000, 177-1939; A&-3], HA =&, 366-3729.
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o3t A7} X3P we} CaremarkAle] A Iz &
€ Fxsr] fF E TR dsAe AYsiAdn. CaremarkAb=
1989 #E Ao FFE #3k A (Guide to
Contractual Relationships)” & WHZ o= At AA=d], 199149 10
o= HAEZFMHHS)2 FH ZA%
< AAJstHTh 1992d 4€ell=

oJAtete] Aekoll= ZF AT FF AUAY e
< At oyt AR R 45 FE] AT Y
ZHAFAl & (internal audit plan)S H3lHa, €)F7HA(outside auditor)
© 2 Price Waterhouse® 835tk CaremarkAte] FAFZd<= F
gk FHekg o] ITtal st 2 FZARIY HaiAT7E o] AkE o] &2 93]
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oo oW e

f d
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d(ethics manuale] 2 Eo] TP YA HlEZH AL, HHFSF| H3

ZHANE EFHYo] HAFEE gt HuAFIIAYA(Chief

Financial Officer; CFO)o] % 7+Al(Compliance Officer)o.2 A=
ok ol2gk =& oJALSlo] BuEQarl, Aol mEtA = o]ALS o <l

< AUt
1993 84l v aEHMinnesota)F=] AW ohaj 42 CaremarkAbe] A4
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108) In re Caremark International Inc. Derivative Litigation, 698 A. 2d 959, p. 971
(Del. Ch. 1996).
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871 9
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xZgk

Hil a3, 3301
111) Clark W. Furlow, Good Faith, Fidicuary Duties, and The Business Judgment Rule

109) A% i,
110) 4w 330

in Delaware, 2009 Utah L, Rev. 1061, p. 1074 (2009).
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TA2H EA AR BEA= FAIA 2~E o] Lo

ELNR =g A
olal, 7Gxl o HHEg AR ?QJJr By ~Eo] s gl=x
E F43] ste AR E oA 3] ATo] FRIATT ¢ e s
Zlolth112) ol 23t SHoA EupH ALY W FE-SAA 28 #HEE oA}
o] AN F-9 EA7F CaremarkAbde] #H2S T3l 443 A=A

Attt Caremarkdrel ZHA9EE ounl Aoty #HrE S 9
Caremark AbA #7 o]% <l &(Enron) A9l @A} 1o wpE Apw|Ql
2~ &£ (Sarbanes-Oxley Act of 2002)2] A A Az} YREA A 2~H
o] FaAol S AAA HU7] "otk

A4d 423

Aol A WHE-EA 2 g gk thExEd AWM 793 ANE
Holgtx EgE= AbWlel~ &£ W (Sarbanes-Oxley Act of 2002)o]H,
= F 3APHY AXolgtn & 4 e EH3AE(Model Business
Corporation Act; MBCA)A = U F-5 Ao
9] T} 114)

Graham v. Allis-Chalmers Manufacturing Co. AbrolA &= o4& Ay

A7E 9ol g @ A Wel AMBY 5L AAHI] AR Az

@ JE z2Re H} B 4

R

rJ

112) 45 )58, mudam ¢, 331if.

113) =< *}Hﬂ‘ﬂf: &gy 9 SECH A YREFAAI 2= B G =2
i Ae A, “v=9 FA3IAY YWERBAAZLE oAy o Fd #g AT,
M APE | A12¢8 435, 2005, 378-3844.

114) St/ s f, A3 F2S|APHO A 11, HEAR 2019, 13579,
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Ak Al
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g, o]Ake] AYEA ] HafA HEZ FEo] Ut CaremarkAHd 9
FA = oA Al=glo] FdRR| o] A Re A EAl2ta st A
o] Ak HMelS WA= AL “gEA ol AR} B A AEo] ZA) s}
o2l 23 sela A A dgd A9 ASH Fe 23
2 ol (systematic) ©|AF3) 9] ZrE=sel” o A s Yl o]AL o

115) Robert C. Clark, Corporate Law, Little, Brown & Company (1986), § 3.4.2.; %5
B, AR S, 331-3327.
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) e FFsA she 84 23 ) U] =
9o A9 glolgha Holol & Zolth B3l HAH] U EA A 2T
o] EA oA AT s FAF Lo| tF YFWoRE o)A A

g2 55 AR st g2 #YA

) o %
A7k FUIEA ew, gz Adstl o A LHE AAL A
AAT FAHA e A T Aol oA el @ Aol
AL AAT 5 e AolHD

116) %50 HI, i SC, 3321

117 WiR-FA B3 g=addAiae] 24 F2 87182 45 53
ga & Aok olol] tigk FARE =2 talA= A, “s871Ee] W
Al=ol #7F A7, [FAPEAT 1 A224d 43 (2003).

=3 Zas
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A4 olAte =R BF A} olF BHE A TF

A1A oAt A=F Qe BHHH 7=

CaremarkAbzd 24 Chancellor?l Allen A7} o]AFe] o] F o]
sty 91 A=A Qda(good faitholghs &o1& A= B
skal CaremarkAbd BA2 Ao F-5 Fojolfo 7|23 oF-2 AT
o= He Bold =71 gtk 28 o] % CaremarkAbA A Ato] AF
dAolgte &0z Qs A FT7E AR o= g =

g F Edo] 2eHsl6) olZHTIB

2
ol
=
oft
o
-

o & &9, CaremarkAbd &2 o] & A A o] F(duty of good faith)1197} =
ek AQlo]FRIA 9] o HE Eena detdolF iUy FHHYe &
ZAo| ZgA @ Zoltk olet A, SAY =ox XAl = AH120
olggt dekglolF WA A5 A =Te FT2AAZ IA] StoneAt

A BEoIAnt & 5 Atk

118) Martin Petrin, Assessing Delaware’s Oversight Jurisprudence: A Policy and Theory
Perspective, 5 Va. L. & Bus. Rev. 433, p. 443 (2011).

119) AAYF= HE2A Yno ST 2AF afGstA= FAT, o]Are] HA
g& Agote AL BEetA @2 Al F vk fPFoEA A & Ay
gl & g Aok ST sFsiA gom Folol ol gt B Ao
] A1 Fo thgt olaifTtty & 4 =T, olAke] AT fnke
Sy g Z|EARoRE AAY & goks HoA L 99T Ana
o}, Curtis J. Milhaupt #, #i#, 1007,

120) &9 B FAE Ho =4 o AT =ole A, “vl=
T TEHA oAt TEA Qe ek ¥l 1z-Stone v. RitterAbd A&
o=, [THEAT] A5637 (2014), 193-2009.
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2. StoneArd A ge] Ao

(D) AHdBA

Hl= depojFo AgE AR I B AAA = depsivHAlabama) T
H 7 g (Birmingham)oll ¢ %]$+ Amsouth Bancorporation(¢]3} “AmSouth” 2}
3 ghohe] 5291 William Stoned} Sandra Stonee ©]AbEo] EAIEHAH
¥ (anti-money-laundering regulations; ©]s} “AML” o]z} dtha} Anke
syud R (Bank Secrecy Act; ©]st “BSA” il deho] Rkl {l2DE 2
3l7] 913 FE3 WHESAIE AR B 2ZH ARJIYF-E et
A< o]+E AmSouth®] oJAtz|o] thgl 4|7 e AR 7H(pre-suit
demand)§le] AmSouth®] - @2} o]A} A 159el thste] F=Fj
= A713kA T

olef il Wkl FHHEL durt AdAFH(demandd F<
(futle)s AAsA F4A XPe Ao o2 dkdolF FPHL
T+2l(Delaware Court of Chancery Rule) A|23.1x1229] uwtg} £5 2}35}3}A
th123) oo Y7} dEjeolF FPE AL HF Aol ths) B3t 3
23 Zo] B 4Fo g2 depdolF o HAdgejA(the Court en
banc) ¥4 o|t}.124

Al

o

rr

b
ofy

a

l
o_>L

i

x

121) AmSouth®] €8 A3|AtEA vl= FE i A G 67] Foll 23 °F 600709 A
e zra, 11,600 o]de THHEES AME&sty +FPE U™ AmSouth Banke=
200413 23 FHUo] BSA 2 AMLeA Q7= = )4l 389l X 1A (Suspicious Activity
Reports)E Xﬂ%‘é}ﬂ B Ziﬂr Hdd AR 9 A= A T 4,000 2
2 o] HZ(fines)¥ 1,0005+ Eaje] ®IAPEZ(civil penalties)s |53t T

122) FFHELEES A7TD v die o|AFERE Z|dste &S FH] AT
=83 4t O AFS FEIA AU =¥EtA e olfE A H 2E(with
particularity) =73l oFqF gt} See Rule 23.1 (a).

123) Stone v. Ritter, 2006 WL 302558 (January 26, 2006).

124) Stone v. Ritter, 911 A. 2d 362 (November 6, 2006).
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(2) BAL8A

AR, ALl F St gk ojAke] TrERQle] AYards HEs| A
st BA FFEUEASS A5Z<Q Caremarka-4(classic Caremark
=

AMolo #E+ CaremarkAbd

N

= =
WEEAE A5 dAsH de A4S F

el

=

(monitor) = Z=(oversee)shx| 45024 Fo7F 875+ 4949 &
A EmE P2aE A & 5 U 8 Aotk F B9 o= Ay A
Aol Fa= oJabEe] ARJLFE oA skt e <Al AdHx
st Aol g TS 73tk wEbA oAt oldsfiof & FA]9] ¢
o= BFetal oletA eska IRAl oA oake] Fol bigh ¢
AHQA FAE B Afole AdsHA 2 AJeFE oldsHA feo=
A ST etetA Fnh12D

=4, AR o2/ MA AHE HEs s = AR
ko] = ARlejFo] Sl HAE Ferial WAFOEA o]t

1
< FASAT ZAoFe FHoFo FH43 94(a subsidiary
element), T-Al ZalH A A Z7A(condition)e] Hth= Aotk webA] 20063
€E f=Y(Walt Disney)Abzd 21293} CaremarkAbzd Ao A 2] B4

B
d

125) 1d., p. 364.

126) 1d., p. 369.

127) 1d., p. 370.

128) AR 5HAE A5k Asllol tisiA= See Melvin A. Eisenberg, The
Duty of Good Faith in Corporate Law, 31 Del. J. Corp. L. 1 (2006).

129) Brehm v. Eisner(In re The Walt Disney Co. Derivative Litigation), 906 A. 2d 27
(Del. 2006); RE t)=U A wdo] o 4AIe BAe g, “olAge] B4
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3 2l(bad faith conduch)130e] I o]Ate] I
Lgzol7] wEo] E4Y FHfol ofste] fukd A9l
Ho}= 7o)tk 13D

A, KPMGHRALAIDE 1-&stH A AmSouth7} She]2l HIA| 28-S

T=okar AT BASEA P Z(red flaglsve] FA| Aol =

ARl g v=E A APFAARSE olAte] AR TAMPEAT] A25A Al
32.(2009).

130) B4 (bad faith)2 3]AFe] o] 9)(corporate welfare)S =34l FR 1A 3=
7 ol9e BEFHoR e HEHE HES fNdtde AS €1 JOoHAE AY
£ $lske Aolgda Ao & k. & At EIE UM Q]E(intent)% Zk3

%‘%HXJ ZA 7} BAAE] BFA% 2%H(dlsloyal act)7b HthE Zlolth. ZA R

Auke] FAHA FEL g2 22, O o] AKfiduciary)7} 3] AR2] 54**«] ]°‘ =

TEE B o]9e thE EAHS 7y o %3O Z(intentionally) #E3t= A9, @
A

L=
oA} HEEE WHS YNT =g ZuX PFatE A, =E Q oA} o
& F2]9] olFo|x EF35}a(n the face of a known duty to act) &J=2 o0 =2 o]}
3l2] gkgoma 19 oo thak o2 HQl FAE K<l Z-$(conscious disregard
for his duties)E& & 4 At} In re The Walt Disney Co. Derivative Litigation, 907
A. 2d 693, pp. 753-755 (Del. Ch. 2005).

131) Stone v. Ritter, 911 A. 2d 362, p. 370 (Del. 2006).

132) SAF+= oA AAsHA AE3sHA ¥ A= TFIT o] H3 ou|olA o]
Al ALY AR7E AR HAA 9 o]os 7 Aolgte AAZ Wgow PFst
A BUTH JAbol] FAEA X2 Ao

133) KPMGX 124+ AmSouth’} BSAG FE % %‘% A/AML AZglo|d AH,
3] AR oFR(Corporate  Security Department) 2 2] 413 9] 75 9] 3] (Suspicious
Activity Oversight Committee)S A X|sla JAAche= M-S AAHs Jdo Id, pp.
371-372.

134) S1ZA & o]AL37F AmSouthe] WH-FA7F FAdste HS dHFEH A48}
I JRaL, ol t"‘“éf‘} YHEAZ 8] THAY X 3§H7} Ay s 0w,
oAk 7 &l vt FAEHE WHEEAS EA- ety obFH =X ® FHEHA
ot st HE FHstE AHMES 9rgth 1d, p. 370.

o= N
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(oversighe] Mt Aol dale Fealel A0 2 BuAzge] Z4E B

Ashs olake] Wlol o5 Brbsojokwt sa, = ghe AZe A

B FHA WA B olF, AF wHel o3 BrhElolAE
T FA SRS

il
B

2
i,
i

A, A e B Re) Ren aav) Bk HolA el we
3

135) Id.,, p. 373.

136) Id.

137) Eric J. Pan, A Board’s Duty to Monitor, 54 N. Y. L. Sch. L. Rev. 717, p. 733
(2009/2010).

138) Strine FAF 5 Al 7} 2] 4lQlo) F(triads)E HAZR o ALANME BAAA
71 d&E A B A 1349 yolo AT =H3sta Aot dEdolF o
Mol 19931 Cede & Co. v. Technicolor, Inc.AFA FHZAA Loz AHAEE

g3 Al 7FA e AR FE AF3 T, 2006% StoneAld TAoA o] & BEA Y

Folt}. Leo E. Strine, Jr., Lawrence A. Hamermesh, R. Franklin Balott, & Jeffrey

M. Gorris, Loyalty's Core Demand: The Defining Role of Good Faith in Corporation
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=4, CaremarkAbd 2 ol A
d A F= AARE FajA

StoneAbd #Aol ofst Ao et ® QI oJARe] =]l o]
—_L
=

S AY3AA  “oX(ntent)” , “2o]&1A(conscious)” = “oJE=FHQI

Law, 98 Geo. L. J. 629, p. 690 (2010).

139) o] ol tisliA Bainbridge s & “AAF7} ojAHE AEE Fo Al
FEAN7IE Hele AR AHA FdTh” o stHA APl Fet ZhA o9
THAGL &Sl U5 4 Adsd A2 = 2P A& e A "2
1 W&, Stephen M. Bainbridge, Star Lopez & Benjamin Oklan, The
Convergence of Good Faith and Oversight, 55 UCLA L. Rev. 559, pp. 604-605
(2008).

140) Jennifer Arlen <ol ©]3}H, StoneAbzd 22 Chancellor?l Allen#HArS] HF4

$2E AT Aol sdA, o Yolr} olAte] BalelRE Fae|re] g
of EZ3AFHT H 7t} Jennifer Arlen, The Story of Allis-Chalmers, Caremark,
and Stone: Directors’ Evolving Duty to Monitor, J. Mark Ramseyer ed. Corporate
Law Stories, Foundation Press, 2009, p. 326.

141)  dEkdolsE FAH AlRzMINETE  3AFe] 7124 Hcertificate  of
incorporation)ol] ©]AFe] AlClolR Qo g 2ld FHA Lo B A ==
Zol| 3k o] Ake] Q1A xﬂH A& AAFAY Agste 23S % ATt A

ES
st itk oRE, @ 3AF = ‘l“l‘oﬂ o3k o] AL "ﬁ«l—rﬁ O, @ BAA &
ﬂl%(not in good faith) 2]=2 <l A3 9|(misconduct) =& 1.2l ‘?3 $¥ks} 2

H Z9(acts) == l"i—ﬁﬂ%(omlssmns)(n), @ A174x AAA(AHE o) duT
9] Xl% Ee T B A5 e A3 € @ oAt ‘:‘7‘47%??} IR
ol & AWAAGIA thEt o]Ake] HUS WAISIAY AL = fth

142) Brett H. McDonnell, Meeting Lowered Expectations, 10 U. St. Thomas L. J. 449,

p .456 (2012).
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(intentional)” 3 & F#A QAE Fxdly A, A9 == F=2
“Z27de](the state of mind)” ol 2H& 9Fy JdE HE £ F

T}.143)

(D ANEI1E FFuEs

ofy

D AHdBA

2 Z5) ARE, 2007'd3) 2008 T, 6509 D E s £4S

NE DS AAE Fol 2P B2 SedFE Tl 23
, 2 i
ATt A= dE S6718Y SIAREE = FA ANk F

143) AW, #A Z+3 120, 2009H.

144) A, “T8917] olF F871® oA A=Al B3 v= d}eolF Ha ¢
T, [ZEARREAT] A28F A2H (2015), 944,

145) “--- a failure to act in good faith requires conduct that is qualitatively different
from, and more culpable than, the conduct giving rise to a violation of the
fiduciary duty of care (i.e., gross negligence)” . Brehm v. Eisner(In re The Walt
Disney Co. Derivative Litigation), 906 A. 2d 27, p.66 (Del. 2006); Stone v. Ritter,
911 A. 2d 362, p. 369 (Del. 2006).
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& 93l3l7] 9lske] 20089 119, AELEl el TAFELS AT
1B 259 wrie 240 38 A A80dEe] UF BATRT

ZH(Collateralized Debt Obligations; ©]&} “CDOs” 2}al gHtho] A Th.146)

N

NE 15 FUHHEAAE o] &3t CDOsE Az P A= P79
ZALER =, Al 28] g CDOsollE= wj<=¢lo] CDOsE 1 E# 9
7S 2 ANEIF HZ F A= wAloption), & 54 Z(liquidity put)
o] 3o JYATE =F AEHIFY o] gF7t et AEIFY Fo<

277 AW, AHIEY PaIE Ed ddPs AvE A

El

NA7 ol EgtslA ol ANEIIFS Hug &4 YA " Aotk 14D
AlZH(subprime lending market)ol] o
3 A (exposure) 2H-E] AEILEO] 2 E4de I&ES] 9t 54
o8 FFYFELFO] ATHIT

A -2 oA g Halo] BT
23 g ~92 AAHsA A s DA
AH4Ksubprime assets)oll thal 3] AFe] <] o
2 ARJNYFE vt FAs T B3 i Il A - d3

°

2]
ojAb B H o] FF A B AGARNA EASH L st e &

iy
H
S
)
ri
s
R
—o
o
X
v}
At
T
=
i

AdEss & 7 AMd FHT AFA2TE A= A A 9aso]
ake] 714 EHe AT @d71F oldE Fkr] flsiA ol

146) Franklin A. Gevurtz, The Role of Corporate Law in Preventing a Financial Crisis:
Reflections on In re Citigroup Inc. Shareholder Derivative Litigation, 23 Pac.
McGeorge Global Bus. & Dev. L. J. 113, pp. 116-117 (2010).

147) 1d., pp. 117-118.

148) In re Citigroup Inc. Shareholder Derivative Litig.,, 964 A. 2d 106, p. 111 (Del.
2009); A 1E FFUxss B4 4 o Hlzxyz gz 3% EAE
A7 =Fo2 HAFA, “v= FERFAE o)Ak AR #AFd AF-nl2Y2
Yg2=aE SA2-", [ Fe=F] A2rd A4z (2010).
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oA, AE]1E9 CEO¥W Charles Princee] 2Eo| wa} 239 49
T2y R B 97X ol g o]ARS|e] Fle 3|ARARLEe] wH] o
sigste® na1e] Zbsl A1A-2 Hj - e} 157

3) B el

FA ALY Fddo] Fol AT IAHPES o En HAETFToR
FE AAE T At &7 AN ARkl A o] Ake] ZRA o ot

ool W, AETIFAN BHL

T

|Z2U 2 glFol sl o)Ak ZHA €]
AEA 77 Ao HAvks oA & o7t e Bl
Bk 4 vk AIEEARD Al oEtd, vzxU 2 glaas dFFHo

155) “Oversight duties under Delaware law are not designed to subject directors,
even expert directors, to personal liability for failure to predict the future and to
properly evaluate business risk” . Id., p. 131.

156) Id., pp. 124-125.

157) 1d., pp. 139-140.
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2 oJAbe] A Fe] thate] ol AFGBHAA(business judgement
rule)®] RS olgtes HAY AAZL Frtd 5 & Ao|th1e)

B 425199 e Frwkat A 75(Goldman Sachs Group, Inc.; ©]sf
“FoRbAbx” gt gthe] F¢1 Southeastern  Pennsylvania
Transportation Authority®} International Brotherhood of Electrical Workers
Local 98 Pension Fund(¢]3d} “Yx” gt stthPch 31l FEukalas=
B, 299 2 A4S A9 IR TS HARA

& FH FHELE T e 2EplolF IAte|th a8 AFdlE I
AEA 149 ZETHA2] A - AE o)Al B YA o]Fo] 7|AH
o] 3Jr}.160

Qs Fevkabrol B4 FE(compensation structure)7} ZF=wbakA o)
AIRI FFIre] o]9eo] EBYUX|(divergence of interest)E Z3FH i
FAAY. dile ST oAt AEHHO R JAF AFRIe HEE
A2 net revenue)] HlEo FU7] W] ZFETAIA0] o] g
238 A 5 1S

158) Ad, AA z+5 144, 104-1059.

159) In re Goldman Sachs Group, Inc. S’holder Litig., 2011 Del. Ch. LEXIS 151 (Del.
Ch. 2011).

160) Id., p. 155.

161) 1d., pp. 153-154.
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T3l i AExlo] S9A <l e A (extreme leverage)$t Y13 =
2 A gaTd tig St FAEA Gv d2ExAE B =Rt
./_7\.9/] /(é?g- O] T} | _‘% O]Q_}Oﬂ B

Lot e g2as AAEhE Adde B e A A3 A dst
A 71%5% BT, olA87 BEmazs} 17 ko) o] s i) 3k A
5 WS Zolgtal FAEAII) ZTENRAEAo] a=ojo] FALS] mA o

= A9 o]yt meHE= EAAM(position) S = FE 2 EH AL
FAFPTHI6D 7 EFHQ AME e ot =& opulE ~(Abacus) A
& AAHYT. o2 AgolA] ZT=Rbrb2o] ARl SAHE vy A
John Paulson& CDOE @XH3l7] Y3l A&+ FHE R A A (mortgages)<

A¥EtE 9SS stk John Paulsong wHek CDOS] 7FAo] &tgtsld o]
oS A& F Qe wEZAAH(short position)E H-&stn Ytk 1)
ZToukat 2= John Paulsond] #AAS FAEHA Ze A, 2 1A S A
mj=3Z 2 A(long position)S Zgkth 2010 4¢Y 169 ALEAAH Y LI
(Securities and Exchange Commission; SEC)+<= oFu}SE2s Aol
2b2-9] si9fo] sl Ab7|(fraud) Fo|2 Z=NRtxe} O FHYES AW

kil

3 F=n

shith 20100 79 149, TEwkabasl 50 35008 el MAMEE A
sm PP ANE B e O LS0E $eIF w12 S

162) 1d., pp. 160-161.
163) 1d., pp. 162-163.
164) 1d., pp. 163-164.
165) 1d., p. 165.
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97]: Exres)e] od3K(Wall Street and the Financial Crisis: The Role of
Investment Banks)” o]z}i= Awtels|o] A4S RuAAE 2l

2

O
A EZERRNTE IAA B AJle] FUERAARE F84F
= 3

oleld iLe] Faol vhal M A - @ o4 D FAYUL Wekslol

T FHFH Y12 (Delaware Court of Chancery Rule) A 23.1x%E& ZAZ ¥
Q1 FF7F oA o thyk AP T 88 A XFTE HE ol
2 AF5E Zdstd As AAHsA 169

2) HA87

AR, FFHELEA A oALSI7E 4E] A|7]o #t FAZ 9

166) 17& @O The Hudson Mezzanine 2006-1, @ Anderson Mezzanine Funding
2007-1, @ Timberwolf Io]R+=d, O @+ FHEEANARMBY)E 7|22 ¢ A4
CDOs a1, @& 7] ZA4+Hreferenced assets)®] 83+ Fio] CDO=HS 7% 3
olrgle dAF/EA CDO (hybrid cash/synthetic CDO squared)ith. Id., p. 218.

167) 1d., p. 166.

168) 1d., pp. 166-168.

169) Id., pp. 154-155.

73



AAR L

ey

T vk 7 "JuE AT Folsith ol g AR

o ool A olAbsl & }e}elgbd Aronson
710l oJstar, o|Absle] RARe|o] #i Abgol2td Rales 7]Eell o gt
| B3 dae] F4L Aronson 7,

A% ol Ae] ZEAYe] %

LN

o
1o
>
X
(e}
i
o
i
o
>~

N
N
O
%
)
)
N
N
pocs
)
9
|
®
ox
o
0
b4
Rl
®©
O
>
>
ot
N
N
O
ko
et

A, Qe oIS} CaremarkAd BAA QTHE Skl B 2
AeojRz ougitty A8 =, 2o

s A2 B (0] He} Folo)wo] gurom 9IF Ao R
JNES HESHE Yol AUtk wEbd e olAke A AYe A7

170) 1d., pp. 170-172.

171) 1d., pp. 172-173.

172) TR0 oJAES OiRE fFHA gy & 4 At o & =9, Stephen
Friedmane Z#woltfste] =] o] AHemeritus trustee of Columbia Univ.)o]a,
Ruth J. Simmons& Hz}2th sk Brown Univ.)e] ZF#o|x, Lois D. Juliber& A ehA]
Q1 Girls Incorporatede] °©]AFs]e] A4 e]ar, Lakshmi N. Mittal> ArcelorMittalAF€]
Ha 7B GAto)y o]ALE] oAFo]a1, James A. Johnsone HEAAAF49 Wo oAb
(honorary trustee of the Brookings Institution)e]t}. Id., pp. 176-190.

173) 1d., p. 190.

174) 1d., p. 192.
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AR, At Fass vleeld 3 9unethical conduct):= CaremarkAb
A BAge] Ao FIE A8t a e B IS (wrongdoing)e] 3] of
Uth180 gl o] a4 Rk
© ofUth olaldRtke] =1 el AL T2 E7|(abdication)7} o
o I3 oAy} B dEetdthe FES & F glrhish
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175) 1d., p. 211.
176) 1d., p. 227.
177) 1d., p. 214.
178) 1d., pp. 223-224.
179) 1d., p. 227.
180) 1d., p. 216.
181) 1d., p. 219.
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182) Id., pp. 229-230.

183) |7} ol#Egk =g+

Lucian A. Bebchuk & Holger Spamann, Regulating Banker’ Pay, 98 Geo.

(2010).
184) 2011 Del. Ch. LEXIS 151, p. 200.

185) =44

H 3 o|Aboll Al 1e(scienter)7} QLo oFst ot Id.,

-
T

F71 <13 A
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p. 219.
186) 1d., pp. 224-225.

187) 1d., p. 228.
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ghe oA B thE el FEo] Hrlole EFEsitta #Alst
Atk ZF optFE~ AY 1 AAYE AYY FelF  $#(reasonable
apprehension of liability)® 2" 4 U+ I oA 9 AFASY 11
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AEI1E FFUEAS HEoA Aol FFHYL dFFH o7 nj=
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ol "Hphes dAS %_’—Ué%l 34 E} yol7l FEuRtAFFUEAS A

188) 1d., p. 222.
189) FHHYL 183 A

=

2RE 22% 5 JE 49F AL Tewasl 994
A}

*P(rlsky assets) S H {33l YU, 183 A4S vj=3 }ﬂl% gl A (hedge)st”] =i
A glazet #ES AYATE SATE APERO HASEA T Id,  pp.

217-218.
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1. A9 A7

2001 EAYZE Enron®] BAIFAARA L] A9 #d FAAES tF]
G A FAAES wekA R, 2008 3
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7 skeh AApel A9 MEeNke] EAVE FoistA Sl whal, $24o] A5
A gz e Ao EAlge HellA <
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2. olAke] ZHAle) R o s Ae] B2z B

o] Hojof 3t} & g=a
2] = 5

#He= vpHY 2o g s 23 Ao AFRE &=
d(financial modeD-2 w7} FH SHo|A A} TS Zolgt= ut
ARl 71l ZABNA | =3t Ak sHA|TE, 5 nEls AAS 2R

A4, g3 #YYFe EFdFoE gF7] ofdrda & & o g
3 #YF7F EAFS 7HA f&u}ﬂd, ‘%‘j%% 714

190) Robert T. Miller, Oversight Liability for Risk-Management Failures at Financial
Firms, 84 S. Cal. L. Rev. 47, p. 120 (2010).
191) Christine Hurt, The Duty to Manage Risk, 39 lowa J. Corp. L. 253, p. 289 (2014).
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mebs glaa AU TE ZIgel 543 Aolgbd I gaa [l
Nk A= A BAFE Zo] vt & o Unk199
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192) Id., p. 290.
193) Id.
194) 1d., pp. 290-291.
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195) 1d., p. 291

196) ol¢t= withg, o] SHAYY 7ES FFAAAR, vzYy2 glaFd g
ZA O F fhke] ThesAde E8 Adtkal Ero} Robert T. Miller, supra note 190, p.
96; Stephen M. Bainbridge, Caremark and Enterprise Risk Management, 34 lowa J.
Corp. L. 967, p. 979 (2009).

197) FEric J. Pan, Rethinking the Board's Duty to Monitor: A Critical Assessment of
the Delaware Doctrine, 38 Fla. St. U. L. Rev. 209, p. 216. (2011).
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198) Corporate Laws Committee, Corporate Director’s Guidebook, Sixth ed., ABA, 2011,
pp. 33-35 & p. 39.

199) See MBCA § 8.01 (b).

200) =58 5%, [RAA g3 &= ], AYAE 2015, 784,

201) oivtk g3 #Ele 1 Bl dolAln degree) MEET 2 IJAEASL} 7
S g3 Ik 7 olfE P23 B} obd WA Fol Y& i AR forol
2, 223 Beel ololel pAHOR HAekA wow, 2id Bes AT U4
(risk taking)7} A= EB@&siAl 93 9l7] w&o]tt. Stephen M. Bainbridge, supra
note 196, pp. 982-984.
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202) 1d., pp. 980-981.

203) =& @, AAA, 7494.

204) T83 A= CaremarkAbd #2743e] Ao F7F MR ET g 239 AAE 9
odoe] Hlzyx 23 ZAZEA FoiE =49 o #<ld, Chancellor Allen H] =
Uz g=3e) ZA7HA 28sta Jdvkar Ajbetal e AAY HAoal A
CaremarkAFA FA2o] AR = HzU2A 238 AT oREs xdsigy
F4gity. Claire A. Hill & Brett H. McDonnell, Reconsidering Board Oversight
Duties After the Financial Crisis, 2013 U. 1ll. L. Rev. 859, p. 862 ,873 (2013)

205) AeteolF FAPH A102Z2D)HNE= 3|AS] 7] EA T oA Al1e]F 9dt
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206) A, AA Z5 120, 188-190.
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210) Anne Tucker Nees, Who's the Boss? Unmasking Oversight Liability within the
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21D Id., p. 236.

212) Adl, AA Z5 144, 1229,
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