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A Study on Improvements of the Legal System in respect of
Delivery of Goods
- Focusing on the Ocean Carrier -

Kim Tae-Hun

Department of Maritime Law and Policy
Graduate School of Korea Maritime University

Abstract

In general, the carrier shall, subject to the relevant Convention, national
rules and in accordance with the terms of the contract of carriage, carry

the goods to the place of destination and deliver them to the consignee.

Particularly, under a carriage contract in which a bill of lading is issued,
the cargo should be delivered exactly as a repayment to the bill of lading
from the carrier to the proper holder of B/L except for the non-negotiable
bill of lading. Therefore, if this duty is not done by carrier, the carrier
should be liable for damages wholly to the consignee under relevant laws.
In some cases, the carrier could be sued in contract or tort, presumably,
without the protection by LLMC, which can be confirmed through various
cases in law and precedents internationally.

The issue of the responsibility of the carrier can be raised especially
where a container cargo is located in the container yard(CY) and/or
container freight station(CFS) after discharging from the carrier’s

liner-service vessel and therefrom the cargo should be in his or
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subordinates’s custody. The importer carries the cargo from the CY or CFS
to the his warehouse through bonded transportation by only notice to custom
without the presentation of B/L and eventually the carrier results in

mis-delivery of the goods.

Causing from the difference between commercial law and customs law,
there is no way of protection for the carrier under law in presence.
Therefore, considering the commercial and maritime laws in domestic and
foreign nations and international regulations, the possible protection ways
for the carrier against mis-delivery could be suggested with amendments on
the designated and authorized bonded-warehouse regulations and unified
procedures of delivery with delivery order(D/O) and the expansion of
limitation of liability based on the analyzed case laws and precedents as per
the extended delivery scope in recent tendency and policy of carriage
contract with B/L.
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o] AMY HAIES MR ; E BEE - dHY A, [sE5A2k2 Contracts for the Carriage
of Goods by Seal , (334, 2014), 233%.
40) A, & A, 82%.
41) International Convention for the Unification of Certain Rules of Law relating to Bills of Lading
and Protocol to amend ; Hague Visby Rules, 192413 X &}5Hol] e He| IRFAHL EYo
T3t AP ke 1968 MA 2 A
42) s|Zefopoke g9 Adler v. Dickson AbdolA HIRE A=, AFaH A4 3] Lefofs o
A7l o5 Folo] WERre A g WA o] FAH UAT. AA o] 72
7188t = < A sy Flo] AAHNEF A S Yy FFol FEeto] FaE
dleng oAAMd A% 9 Ao A Hds AT Ao sty Junse Ao st
Nase] YR £8 Fo| BYSAL NLEL sl AAYOEE NUSE FHAY
NAE el AARe 98T & glrky WS Tt FFUAL SR A
s Agel EE dEleAE £4909 WHmo] HGHThE Aol WA A
drhe olf2 musel Fue WASA 4 - 0, ¢el 3, 365-366%
43) (1) Obligation to provide a seaworthy ship, (II) Care of cargo ; John F Wilson [Carriage of
Goods by Seal , (mylawcahmber, 2010), pp.187~191
44) Article 2 Subject to the provisions of Article 6, under every contact of carriage of goods
by sea the carrier, in relation to the loading, handling, stowage, carriage, care and discharge
of such goods, shall be subject to the responsibilities and liabilities, and entitled to the rights

ol

ol
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SHATHE) o= kAo Mok stextel B d=ols = 4 9l
a2a FEAH F3R 2 HFTE &EQdY Ade AUsAU, HYol
oS TEAA FHA ste =¥ == FAT ZE =S T F2
Adsitets FERE dva A3xoM ASkL Sl o= olde] FEE
g e FAe ARk o] gk sk So) Nhd s Oista
EIF FEAe] Feof B Akl ofsiA wERle AU o Fo) S
A= Syt £79 AL dAsta Ao AbxoA = FAH
Fotlse Fejol o Akew FH9 A4, A, AW, +F, 2, @
2l 5 FFol ok ARl B il Fof el A, o' =Hho
BEE Ade AAT 5 0l TlEstd oy, ol Adstsde] HAHA o
A, HIfE Sh= RSl FeiH, 9 2doR Fxe T dE

5= =S} old W& FQ1e Y B Tl HA =, AlxolA B=
5 SHES Adlel] AAZ dj=HE] O AdllA FF3 wizbA Y 7S
} ‘Tackle to Tackle'6)

, RN FF ARED dutH o " A Jrhad =3I, 1924
dloj1 B o]F 19681 &o]1-m]2H] Ao ATE dAE HAH A &=
T g EF5EL E4A, & e O BAo Ead #AE 2 FHF B3
__‘% e}

FQleo] ofF 9 Ao g 5of = FH 55 A%l A= A

and immunities hereafter set forth.
Article 3, 2 Subject to the provision of Article4, the carrier shall properly and carefully load,
handle, stow, carry, keep, care for and discharge the goods carried.

45) John F Wilson, op. cit, p.194.

46) This is normally constructed as covering the ’tackle to tackle’ period in circumstances where
the carrier is responsible for loading and discharging, that is, from the time when the ship’s
tackle is hooked onto the cargo at the port of loading until the hook if tackle is released at
the port of discharge ; John F Wilson, op. cit, p.181.

47) The term ’contract of carriage’ is defined as constituting ’the period form the time when the
goods are loaded on to the time they are discharged from the ship’ ; John F Wilson, ibid, p.181.
48) HEL AeEd G A &S R LFRY &FE BT gFE A=NA
2 gdistes & & AF EFE UA JIEE A & i 2E5UY AYdAGSS
1438ttt ; Carewins Development (China) Ltd v Bright Fortune Shipping Ltd Hong Kong
SAR Court of Final Appeal ; Bokhary, Chan and Ribeiro PJJ, Litton and Gault NPJJ ; FACV

No. 13 and 14 of 2008: 12 May 2009 [2009 3 HKLRD 409]
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= A A FF F 7MAE SEFEUY Aol et
A oA S4B 2% = ‘Port to Port’ 71A dAAstE AL £33l 53
o] 3ol =2 oA Abgolm, wifE A oA FFEZA e &5 H
Tt E Aot A% IR st Aok =3I FEFAS 19249 ol
T2 1968 so] T1-nl 28] 7] ofste] EEC] tE ZAF EafiHidel

oxug 19689 so]1-H

1% oo 2 ox

Qe oheiele] @itel 4 FAT AYADIS A oS =
G QA shgk old Adese S FAe] AYAT P FA 5L A
o EARY MRS BESE Y AGMOE FHY 5 QA 5]
sl MakEol swetobrng AU HUTh ol Fu Hvld 3

ARG D 54 5 50 of ABEE Aol w oppe] Frlatd
7 eEAHE Adescel Tat By AYATLS ALY 4 Y==

QL
32 ol
o
2 5

o] & 1968 sllo]L-nl=H] A AL oy FHI FE 5 TeF

49) =34 A <faHindependent contractoN® sid7| A o] BHzAre] shuzA AdEba Ay
2 5ke) s dTIdFAeE agdAe A ofysEAM s drIdFAY] 3TIEY TS Bz
she A4S ek AFE, [Mdsksdde] Foxde a9, M=) 605¥Q)3, (2007, 2), 118%.

50) HHA Akl a9 A, Aol HEd 2dUA, Fdah A58 T O 459
BAFAEC] i Hotk o], [ Tehoperuat AW AT99x] BAL, (RS y st
AT, HEgAF], 51H@E, (2010), 572%:.

5D 9l el b AT8ZS] ABY APE ATRE) AT ool FAY F At
AYAR & YET F Y= A 25U A4S EE G’ 0 ARHIL o] @
Felo] Agel Ex 02l o9 eEBAAe tetds A8HA ofuBT & ZolBw,
AR Abolol A £5ele] Agel EE Tlelel o]gle] g BARY FPolE o] F
A% 5 I AYABE 8T = Yrky opgsTiels ol shelA A AT8Ixe 39
Aol Wate] gelel oF wi YL e Sl & & QL b 4w A7
M= FH AT9x=) Alge] wet 1

TAIBEAL Tk digh 2007. 4. 27. 2007044943 |, HH(F) AlkAe] AJAG o] Ffol
3l =W AR ShollA HdAQl A= A 5 o], %ol =&, S17E
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AYDES AMSL A7 AeTE F40 19249 Fo), 19681 # o) 1-
w2l 32 oAlel] SR ECPEEATe] o] thisias), UNCTADS 1
TAE o Sa 19783 UN %307k 28 sy 88 o5 B 7
AdHKHETH-== = . Hamburg Rules, 1978)°] 1991 11€ Fnjole] 719 H H]
FoR 19 $91 1992d0] WEHAT FP2A FHe Fa WEoE: A
Mol stof, AUl PPy FoloR, FAAAAY AX, HARY A,

s e WA 2 AU 8
A sAdH. o=

[0k
ol

u;
o

1968 o] 1-Hl M| A ThFEA] XYW FEE

o, F8 sfexse AP GEE wRoR AAHA 19683 o]

TI-u2H] FFHS AR It F2 g S osldeEde] Ay &
1=}

dstel, AckesAn HALEAL T
o

o .
35 S A 3ol A A= Al7FA], o] En} ‘port to port’ &2 ‘from rece
ipt to deliverysd = o= ot

3. ZHEY 3
19243 80171, 1968\ 3ol -1l 2m] FH3} o] F A o
oz PR FHol =YHRoL HAHNORE I A Hgo] AT
ol

oY BAR 7]EQ Fol1 FAEH IdHEA A EC] FAFHAY

HESIE, TYHA &2 FJEHZ FA A o] FoA Lhsd T=gE 3 =
AEEE =5 A2 dbd 9 Wslo] 7|Qlslte] 7|&9] sdFdd 3
SAF &%0] Betx o7 AgE o] ‘door to door service’ 7} YubEE I Q)

[e)

o] EFE BHeEol BE A4F WEEA BY TBHA FH AF

st

52) AP, & A, 87%.

53) UNCTAD(United Nations Conference on Trade and Development, = A5 <7 9k7] 1)
54) AXA [He5AE], @=adtiga, 2017), 67%.

55) Az, ¥ A, 68%.
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UNCITRALGY %3]0 4 5E] ofuo] tjd =ao] Jlon], AAs 2=
Qe WA o] TAAT YTheD o) F SW, o] FIOSD &40|

56) AkAfetn @ W Afel YEOoRA BE tge i HAF Enh OA%S Ashuk
L] AFAIAL A, DAEAAL g HEshs AfCHY Ao A5, DA
oFe Y& A AR SRR AR, DAkl ANHoT F4S Bag 37 ¢

o= A A FEF - AAE M F2, (FgAE 2015), 38~39%

57) Article 13, 1 The carrier shall during the period of its responsibility as defined in article 12,
and subject to article 26, properly and carefully receive, load, handle, stow, carry, keep, care

for, unload and deliver the goods.

58) 5% A% AvlE PgoE okt v AAHY Hfe oWoE FE F A
e 5 ATk Sel WS Fael Qolth oz Awel AW BTt Rkl + 9
S shy) Wl e Eee] 943t of ek Yebd sbsAel Bk WP
WY, [EAZE AT R, doke] Favhg s, S B, @FHFE, 2009, 245

59) olAA, A sy 4599 Yo A AT, (AT AL =1, 2013), 91~ 93Z.
60) United Nations Commission on International Trade Law(=-A]73A )< ¥3)).

61) ols} #dE HAsilz= A WA HY7|tel st 7|E2H o2 AFEA AdANM #AHL
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= o
of, ofx

A= Aol iEﬂE% T+ 9] ‘?4”01‘11 U Ak Al2z ALY FAHALE BHe 34
oty F "WAlE Al2x A3, AP #Ad] FPHolw AlFS I AR Ar] dH S
2 AUIzkE %%OHL o XﬂSE‘O 183 = Agzge] Ats 7IEsta Adve
g Ao|th. UNCITRAL F3 A B2 =717t AAG Argollont g8 Aol &3t
AR AL FoE o|FA XKt 7"<H TAo] aEH Ao Ada HAde A mEA FHAUT ;
ol el =, 91-92%.

62) B} @2 Fio] AZ|WA FIO 219 ¥HF dA AT d& E°], &4 Ak el Free
in and out stowed trimmed(FIOST) o]} o]¢} FARE Edo] UGty =3 o] Z7oly o]9)
ARG 8 o] wjujAl A dE E71E 5 Ut B mEQle] At EFE HAAsE A o]
o A7HA sH71E FYUt HATHE, Auk Ao} dHste wjE]lo] o & AEE TAIF
o2 “FOB stowed and trimmed® ZHdo =2 UHDH?%]QPHE 245 "HAo) ;o s el A,
[ncoterms 2010 32 WA 2 A ], GIEFSATAESIAIYE, 2018), 58%.

63) oA = FolA siFFolrt AHETHs7E izﬂfﬂ FAS, FOB, CFR, CIF &A 3}H, @Jﬂ
A A A FEF 53] vi=de] AH|A “Liner Service®7} 7Fsgt Aol 54
oko] FA 7} ZEbzl e E Aeke] AZA=E “FOB Additional Service*7} % o] §o x]_]_ A
o &3 FIO, FIOS ¥ FIOST 59 Wy =715 AFA AM&E3 QT

64) British Shipowners v. Grimond 5 AFAAA = d&Eo] Auto 2 HE FFo] 4aFHJES v A
57} o] FoFthal AAEIET ol F<lo]l &Fd il #Ye] Jde A 4SS JE
Aoy, I8y gEo] FIO 2102 &40 HH, 58U 45 Z}‘” H|-&-8T olug} gFI
g AQE sHFHoR AAANA ¢ Ak sGPAE EZ Ikl dEdgEs s,
mEbA SFEPAT Aute] SEFOZRE JES 5o €€ “HTEi JIE7} o] Foix|Al HT.
; Adlls, T2509 €55 A= gist A+, [d=siHes A ) #1384 31, (2016), 147%.

65) “1%01]/‘1 BE Adolgta st AFAGY By f¥Es 3T 98 WIS AS3TE
oA HESRE AEAAPFFEGTE AHst Tt AT JHEE BH AFAH IR ST
& Hsle vt YolE AAAAGFEEF, 53] LFHHE WEoRE e A%y A
2FAHARGTYIE At Ut E Atk izt ol tig H2 dHFol e BT Zapl Z
AR FFE Bty & 5 Aot AWE, [P AERE], [AEHT ] A2
A Als, Q017), 4%.

66) 77 Zt=re] Wo] Ao R ZrpHTHE mE Zo] oYtk EAHWHE o E AW, EAAEE,

01“

N}O rlr l'lO
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T AW, BEH B oS FYste IA FE AR 94 g 2wt
HozhE 7|93 Aeolgk & & vk dubHQl 2rpH el AgdRe A
HYFone] 7ivte Fi Aoy, 4 e A = FUol &
695 95kl AST SFES HA T A& 3 Ao BEsE &)
4 Ao #H3t Hele dAE Y Receptumhaftung)s?, &, AA Y] W
gk ol ‘¥l FHT EF tiEiA FH Aol FHE A9
= g =FS ok & EFEEY FEA AMS S A=
wgel AYgezie AFEE S ok e doE AJ0S Yehl el
o}

ol +Fde oy Aol gleol AFHAE Hige HAde A
HE Aoid o) E ok B AAH d F5E ", Sdd=
5UY F AdF olFole RE HYE Fdo] AA Fdem, o=
A B SEAGH vEE fdRE AR, g &4 T A B4
of o=, A 71d 2 B o g s FE +F, 2 % A

AAAAEE AQslae, 2 599 AEE AFS Aot ; A - AAY, [EdH,
THZAY ), (FEAL 2019), 5%

67) A AP o3, & T AY e A o] 2] B4 - dAE " A O Ade
A A o] Fdk HEE ZuobHol wel Eojo) casum sentit dominus, res perit domino
2ol SHATh AFFARR Y AAMALG glo] FREAEC] " - dEH g (AR
EE 48 BUbseA @ A9 AFAeE g5 9FE IR E £ 9P "ith & IEAES
ABA7F AA Bk o] A (species perit ei cui debetur, debitor rei certae, rei interitu liberatur)
= 2rpos ALy gtk AN s, &9 =, 3%

68) adEE AloFolt BFARALS] dHbo] dubel o3 1 Ee ANE FSIE sta, o
FARAZY ool tiEl] Ba()E AFE AS oFAS AlekS etk SAEAST rixvA 2
=1 Ev AA4Y FaFH olFy ¢S HFHOoFE s, o HHY A distd Bt
AF He AoE=E I HEy A2 =FASelgr & F AT tIAREATATE
[RHAAA D, (252, 2014), 109%:.

69) 7] EriAde] ZrpEe 2ZupALE Y] HAFR et A kg FESH] st AR
EFAN 97 Aol =90 Tl gisA 250 A5 25E 9]
A5 O digke) dis)] Aoy wEAd-S Aok 2AS
ptum AL T Ao] AAAAA FHFeitha Ko
IA R A AT Tgste] BV Ee 2ubHA

p

b o

AAYL Aehy] AP WANRE
s STk &84, (8719 B dnd), [@FALRE ] ABY ALS, Q016), 1445,

0 SEEF ASAM I3 F ABE kot hFel U 29 AT BAHA AHHoR
=3l gygRor & AdE Aok 435, 2o 2, B15% 28095

W5, o 2,
) EvhEd ABRET SEEEAY BUstd $EERAEY 5
BAY, B A4 oA mgelel Egeon B e
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fol BE &l AYHUIN, S 25U AHOZ A - o

A G 5w ool 9UR Al slA@Th 2@ olf® sdesel HuA

a9 A A FYSHE FVOEA, “HF, AT B A Fale

O 5E BA SRS NBF R ov oF wEstA %g wo
LH

-Q»rs“l

L AAe BT g Practor HHe E@ AYYom FE AU
Atk olYF AAMYL, SANWD 3 Jule] BEHAE FFS 73
T ol F PAAYL HA AYD A= HAFY AYFIZ wpHA W
o @AE APl Agols £5A £5E FHL PAH Yo @
et ok, Folt Aol FHe AT

[\
of
Al

d= 2EWH(common lawoll A F&td I 50 L2jal AR el B A
Ak#A 2] Hel7(Privity of Contract, doctrine of Privity)E#l<e] sid= A
st 71Ae SA9 MA AEde At Ar 1855d AdetSd MBIl of La
ding Act, 18552 A3t o]l d= HFHYF EAFY B¢ Fot

72) W7 Praetor)> HAAatol| whet D‘A}XH 2EAAFTE AAS L GARR St g AH
& AN T FAAY Felol olste]l MEHE AulY mAel o8 24 AT AUA
oqpr_g_ AATE 59 FH) AAE 23 o]-‘——- £ AR AR ; A Arthur Schlller Roma
n Law : Mechanisms of Development, Mouton Publishing, 1978, pp. 122, 140, 218. ; &3, [AJHA
A, (F=gEstanEds, 1998), 17%. ; o|d 5, o] 18225 Aol o] 27744 FARIAL
a5 AU HA-e B AT, [F=nnArdets]] 234 #23, (2016), 594~595%:.

73) 1861 = 7 AHolA dAlE Ao FAS F AT A, 4o A, 5%

74) 19M71 744 F8 S| &Z7oA] HExo & %J_‘?_PEH%(General MaritimeLaw)d & ol whg} <5
W el AL, eFEe L3 Qom shale] f7st 4uglel ol MAaUtE A
tjael(absolute liability)” ) ‘33 2EF SYT Ao TEL ATl Asslelofdith &
A=A (nsurer” s liability) ‘02 FA=S] Ut} ; o)A, °L4 =i, 102

75) AR el AL Ao B /\}%}01]71] Ve Ealol teleds 1 W9yt SEE wak o
Ugh 39| EE Aol 7|3 ASolut Aol ks Aotk Fol st 2l WRelAE

Aode] A gl e "ol =2 o7} fls Aol dFolth Iglste] WA 19
e 2de MX] 2o AARto R Fdshs Zo] BEolth I wels i o 23
L Aoz FHARET ; £94 4 U], (94} 2018), 18%

76) AR, o] A 3%
77) Privity Hejoll w2, A3kt 2o AFAA 0] GAREL Aokitel oF-
8 wjA =™, 9hef A3A7F AlkFALA ] s Al ok 7= /\}3” ol fE A%
739, 2ol no privity el 93] 3| 43kA ®o}. ; Guenter H. Treitel, The Law
ract, 11th ed., Thomson/Sweet & Maxwell, 2003, p.580. ; 714, A Aok BAREA
Helol| Ak HE], [=A/48] A27d 45, (2012), 8%
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S FERE Ao AL 5E AEolt B VI S IHTE
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i arriage of Goods by Se

a Act, 197Do] AAEJ oW, A&3 18551 XsZAHS tAsr] 9l
1992\@ &l A& 714 (The Carriage of Goods by Sea Act, 1992)& 4 -
AgstAtt. ¥ T2 WEs T, ARAGEA Helet #dhste, “Frt
25S AT § e ATe] Ae 71 B FHo=Z )

of
@ oo A3 AN LEAde] Bo] ojHB A B A

78) 1855 A3tSEH ol A AFoA= dElY o|HM(transfer of title) ¥ =<0 oigt
249 YU2l(cause of action) Sof tidt Ms=de] AL tsted =2H(Law of Chattels)
S rdz e FgH(Common Law)e] 2-8= %t} ; Michael D. Bools, The Bill of Lading, London,
LLP, 1997, p.V. ; 94, 9l9] 2, 262%

79) The reason is to be founded in the traditional doctrine of privity of contract, which prescribes
that only the original parties to the contract can sue or be sued on it. Over the years English
law has sought to bridge this gap by variety of statutory and judical devices which have
enabled receivers of cargo, in the majority of cargo disputes, to acquire title to sue the carrier.
Initially the legislature sought to solve the problem by the introduction of a statutory form
of assignment by s 1 of the Bill fo Lading Act 1855. ; John F Wilson, op. cit, p.136.

80) etz F5A4d e Jo| HaAH v=e) AEPe 1 Feo] oA AP Aol
7F At vl Ad3tSdEdd B HES fUH5H S 231 SAMLaw of Financial Instr
ument)& RHE A7 W] foj5H AL o] HFstd 4 fEFELE HF
st ok W, 52 AstEEL oAy &E5E TEHEEE B HR9] dYgAds F
A3lA] Fa 7] Wil E4d FESELE HFst Aok A, 2 2, 260%.

81) Stephen Mills, Bill of Lading, A Guide to Good Practice, Anchorage Press, 1998, p.040. ; &
EC - AR o, 919 F, 65%.

- 19 -

Collection @ kmou



AR S AEHA Gevtal s ok TR
o |43 E-4HSeaway Bill)82), 3}E-<1 =] A A (Delive
ry Order) @ A =-2)(Electronic Data Interchange) A3l53d ¢ T4 o}

2% 74 2 482 AR

n=e AslFd #H FAHOE, 1916/1994 ey & AWAdsE
AH8(Fomerene Act, 1916/1994 =& Federal Bill of Lading Act, 1916/1994)
S AA =23 ¢lom, 1893 SFEH(An Act Relating to Navigation of
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86) A<k #(Clause Paramount) AstFHol| v= sd=ATEHES A &3 :
s detopefel ot HEEEFAl, stgga, Adutdield, A, A% 2 Al A4
s FEY v AT HE 5008 2 AT + JA, —’F’B‘ AoflAl EFES AET &
ZRE 19 ol ARy A7 gled Aol AddEn. w=mRAd e sidEdeE ol
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3he] q]/ﬂ-o] ot i 1995. 6. 5 w323 ¢ oi¥ 1998. 3. 25 9772758 - AZE, [HAS
L8], (AL 2018), p.1102.

197) "Alepde] Al 9] ele] Ao H= Asto] AR E&f o} T2 ERAS =
B Aol o7 A Tt oldl si"deh A, Bk o] miHe] I Ha= ‘%*ﬁf&
&3l = ERle oA M= RIgE &3 Fo] olol sigRith - FIY, 919 F, 9225

198) H YA FA o] FJo] AE + = Hi HAE A A EELE AYA o] THs
@ Ade] AZEE Wl B A= AbaFoE AEste] v Alaivith YA jte] FhsstEs
shal ok ey dsiaks BEskr] st AR FRe HE Adsta, YA
AdL O FFE Shste] AdAdY HHE FL45ka 13} lﬂ%?i/ﬂ_x- A gke] whA
A}Ool—r#ﬂ &d% 43| st sjd7Idel FAE HEska Atk

199) 7 ol ¥4 ¥ 8] FAZ A 71 SR Tele AYADe] A&
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T4s Bz, “Adssdxn 48 A &2
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bel Aute] 9@w A BAHo] Y& AN A
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A o] Athe HAAZ KBl Jred” =

ok v ada & vk tiEAQ G 24 &F stEH AH A
BAE olyA|wk, “The Caspian Basin AFA209” ofj A ‘Alute] 23t 213
T’ olgts &7 oul= “Fofol AJAZ A oidAdutake] Afold

Pas BALL on] WCj6.” g1 WAG Rix BAY] BAELS Y AT

HA e Aer Hgn “AdurafAte] FaAAIEC B3I R ANT46x - AT4T=(T
)Y TS EFAgEIYor AZ G Aol doMRE A8 R, AutafA

530%.

20D) AutAafAe] feAAR =] B A AT46x - ATATZORALE AT69=, ATI02))

A T2 FAGEolPL R A% LG THA dAXT HEHI, ArifAtel dRkE
oAM= HLo] gt ; i 1987. 6. 9. 87}
34 ; o= 1992. 1. 21. 91t}14994. ; o]7] % - AWt - A0 d, o] A 530%.

202) Ad3tsde Fdel HFF £ a1, §HAYE ANAT AS S4AE AL E=e
A3zke] FElTe Alold] Astsde LA £ Qe Hu BAHeE O AM3SH
Y Ao oA ArE BE SR T ThestE s & 3ol AFEY V]

FEolgta B+ 97o] o : Richardson J.,, Combined Transport Documents: A Handbook
of Contracts for the Combined Transport Industry, London : LLP, 2000, pp. 121-164. ;
PR, Mdureddel A3 ddd AYAST dstsde 43 gl 5E A= 34,
TFAANHAT] A24A A2E, 4%,

203) FAgh $19 =&, 1%

204) FFoAE  ‘Aute] &3 2F BAD’ in direct connection with the operation of the
shipe] orl= Feko] stHoZE E7Y HA - &g & dHo=E Y AsAAe
g Adutate] Abolo] Had #HAAS orlste /NFdoE WAl Aol HATL e #F
o] it} ; Per Lord Rix in “the Caspian Basin” (Caspian Basin Specialised Emergency
Salvage Administration and Another v. Bougues Offshore S.A. and Others (No. 4)) [1997] 2
Lloyd" Rep. 507. : 4%k, 919 =&, 4%,

205) (Blg e, A 7ed &3wte] AYAG Add AFdsctes A ZAE AR
712 @th zZEg2x FYoA IdFHE AW, 5 AAALAE ¢ Towcon A2 o=
Z 19 Point Noireo| A #|o]ZE-271A] BOS 4008 |l 7|&E at= &AA ko] AA= T
19943 6€ 26Y ZFFE st FAdo] ol F HASGET. 84X S22 FAo] "
thale] Sl d F445S Ar|stEa, AutAfA+ Z(disponent owners)E A TS AlH
St oldd ot 8=k Zo] AY & R % A(misrepresentation)dled
TS AR o]f & Ede kel 3ol A #HHE Zo] ofyR=E AYAT i A
o] ol FAg Aoty ; A FEtA] ollg &FE A= dE
2FAY] A, (=53 HEs] A ] A|36d A2E, 33%.

200) A, 919 =&, 28%.
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A Aol oA Ak eFe] WEr}
+3 A< A - FF R gAGEFDI T =
o, HYATe] YL ek AL Mt
HozAel o] ohg Au}
Aol E3lE AE T & 5 don, 1976 HAAT Hepr o
Artide 1.6, Article 2.1(a) ¢} = “Merchant Shipping Act 1995” €] Schedule 7, Pa
rt [ -Part I 5°] o]& S schkal & < 9ok 53] Part 119 (OF “claims
in respect of other loss resulting from infringement of rights other than contra
ctual rights,” 7} Seh= &7t o8 7HX= sfdo] & = lom 53] dukH

I
N
o el €3 Bmel e/cke] YHoIN B RS T BE A - ¥

Aot BhH 5B AvE A% 73 - RS FA3] HA a9
on datsHe] WY SFEEAk] A dstFde] B - 4F - 35 o
A e ega AygHen A4 "k AL, Ao 2¥n A

A

Ao B Y del= ofyAT Adute] &3 AHBAT 7F des] d9
o ‘3 & AASL AA FoH, i H 8o Mt %01% T AFS HEd= d=
S-3} 7t} [ agree with that observation, I do not accepts owners’ argument that the giving
of the orders was not an activity that was part of the operation of the ship ; the phrase
“operation of the ship” is not in may judgment confined to action occurring on the ship ; it
encompasses all that goes to the operation of the ship ; the operation of the ship, in my
view, includes the selection of a port and the ascertainment of its safety and suitability for
the vessel and the provision of what might be necessary for the vessel to use it safely-
charts, tugs and the like ; The “Aegean Sea“ [1998] 2 Lloyd’s Rep 39 & p.51. ; A4,
el =&, 28%.
208) 7FHel MY AAA oue FHe EAF S T, FEAE FAAHHOZ

Mol WA AEB (e W - HAA - A B S Tzwoﬂ dak W 5. 4
ROk - AR - A HE: A A - Aol QR D)ol olch ekdel §al
498 4R ALl Fejels S Basl ol A o) A et
ANE gum o Hels] dshel okdol tha Al Ba WEo| Bk ALl de

e o) e;% 4 o ¥ stael ulgel gtk Y Az Aol Bate] el 7
ol Yo’ Aol olshu, uenol gow Wl el otk ey #4 sk 91
B ol AReel wol 0T 44 BEE FAD SO, el mE WHE B
A8 otk ; w7 9 129], THSPAE], (AL 2018), 274-275%,

200 AESl RN WA Ex g Selh “x2" oln, Akl olgel olste] AztEE
Folth. wie] aiw, YukAscle] RE ARTTHL AZ4HE AwA U w0
otk olEBl AU ok A% ofrlol THALE Aol HeAAE AHE - A

oN
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Al A ceEe AT A g4 Holn, HF AYAT A wo|
A= AYAF AD Fel TFAANEE, O AZAA AAz=GA HYA
FE ALY F ASS FRANAL B3 34 @ 5 Aok =3 AYAD
Hekol AW AX AR HFeFde] BREE SJF Holw, 71E 1956\
2N o) 3

=

Aol 1976 d HeFo = WA A, ofxde “AdelAMT & =771
A

o
T
T

Mo
ol

o e WelmAel rga o ofulzh opmzn, Mube] Aeld Haw)
2% 8 GP7A2A H LA T ZAolg & 4 glor] Az waE=

A - AL - AS A - B - H o el AAR =sh- e QudH Se
BOE FHH/E Prh.AA AW Ak HMe)M Ezol Ark: Holu, =4
Agre] 7)zo] B w geo] AF e Wl A sEo] Ak Aotk : FeA - LA,

2100 AW HAG FPY A o= Ast] FHF | A=d o
Hotof sin, FAACE Qlste] A Eafol thdd A&
24 AeRng Adtagate] o]l AN -t 7] dZel vidE Aol
A= Aot s AFH, gl ==, 21%

21D WL sidsts W WA Zlsds o8 7EA7F v &Rl & jate] £ - 80
£ 7122 o, O 2A7F M= BEe oulol wmebM k= sidolty. “w=E s 2
e st =a8d AAlR FAS, 4 2E8S 47 A Al Fol A AAe} =3t

Y % RS sh sldolth Y AR MSE - 2 oleke F Aol Q) Holeks
o) AR Tl e Aol Lol BAAE He| Ash wre] AsE ARk
Aol “udis)y” olek. ol el @ Aol Lol BAME W vhirbA o] AshE AHHE AL

g olth B - AW, [EAW, WEA N, (AL 2019), 48%,
212) A, ghe] =2, 2-3%.
213) AUH, [25E BPAEE AT SHgAdel Hokiafa 49 ABHY AP 2],
[AFH ] #1295, 130%.
214) YE ABASAL FVHA $3 £FEL PUAET 25UL £FBL ARVL
shel AL AT

A= A7F A71F AHdol st

°© -
S do]% Zolgtx 3t} ; Griggs, Patrick, Richard Williams and Jeremy Farr, T[Limitation
of liability for maritime claimsl] , ( LONDON : LLP, 2005), p.20. ; %<, $19] =&, 4&.
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Eo] Atk oo @] A IFu 1961 F(#)dHo] ‘AdFdoR
st WAISE <3’ = AT AP TIAARY A7 EAEE=E
FEEde FTAZA AJAT A= L AHEe] HGo A} HE A A

18 3 BEve HY Ao|th2y ggla A AF3d “Merchant
1995” 2] Schedule 7, Part 119 (% o] si4z} HE JA o] ity &
AZ7F e ofd ydk 4% o stttal AZtETh

wn

hipping Act

o o
I dE FAILFATAE BHFAD FolAE FEEC FI St BRH F
Y Q=" Ao & thaiM e Aed AR #¥Ee] glv]el
Avtafrabs AYATSE & 5 glo FAstn Johew Fde) sA=
Auke] 235 71Eed o2 FA siAsty Adute] dF R sH s &+

215 196149 AY 4 AT46x Azl FRAY AsfAs Gol AET Aus 1
ST B9 3 el BT Sl EE nge] 47 )G MRS A B
O gahel watel 41 theol AR AL Ak DU - 3
Ael mel EL AT o] ATAAA AG Sl MY D o5
o)

JAE" &FE Ex I Add e 2 =4dd g 4:3]1,] & @ﬁO}%iﬂgi A3k
&l DFA Gl T FellAdE A7 Edl o] Wi HFED ; FH Y, o =& 3%

216 A LAl AYAD AAE el Sl A8 Beloel B el 2T A4

o=z Ay A= AL 1976d sAAEel dig HUdxeF A2z A1 as 9l occurring in

direct connection with operation of the shipg &3 ZHo=ZA, AMulis Z}X“ LA A =2

=4, °45ﬂ 2 FHAS Fgetd, Adube] o] FRH Fo| AT Mutafate dedk A

=3 A #dh" Aol & F gtk =Y HFES Hstd A

735 | ZHg o] =25t FFEHIL BA x|l ‘?}‘ﬂﬂi’it}t&. 1% "

AZae] B Fold SE5S BAZIFA 7 BiEste 399s Aduke] &3 &3t 7
2 B 5 gloy” ; oi@ 2014. 5. 9. 20141223,

-
il
o
o T
flo 4
o M
JE
o
O

o
m{n

NFI

5 OL(T‘hji 12d) 22 ; F4Y, 4o =& 8%
218) o5 - AWt - AJ™ &A, kel A, (G AL 2019), 531%.
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B oAde gle) wesh el A AdetEdatel 48 glo] dE
AA o] FoR e FEIse] B HARA MatFA) AP 247
= caube] afA 5o AYA| o] B PE2Y” of wpB MM 520
I olo] wmE AMubAw] "zl FHFS ffste e Fo A=V AF
AAAZ AAe] W sfEdtta FAsIHR L, AutAhfFAs Aduke] 7w
£ Y3t7] Hste] AdetsHe] 4 glo] o] Fojxl AFA=s A AT
Aol s gstAl Ferhal FHs AT

ol sl YE FAHILFTAALSY HH A= v 2. IE9
FES Ao ARZ AAPe] FEE T s on, At
HAQ &3l ‘gEo Ax’ o o] g ‘"' & 3| FH . g
Balo] WMo A Hoju Row WASATH wak WA’ o Ao oA
=4 24 whe A s el AEEes ‘EHA B EA ¥eu
I A5 TR2D),

3) Motis Exports Ak ; Asgean Sea AR
Motis Exports AbA2200) A sjad-420-S 9 ZH(forged B/L) X354l

22]) ‘BAe WAl - & & 1976 @eF A1d Ala)Ee ‘..loss or damage to property’ =
Mgk Aot folA] AES AHES BH, OAFFo €4, @FAHe H4, QA= <
3 550 WA o] A EEF & e EA v & ujEa . @x dB]
Heol s “EA olgte &7 Yoo HIFo BH, o= “ﬂﬂ TS Wi Ao=
St Ao] Astn, siade YolA 1 29E AxnEL gutoz wEl= Aoz 3}
ste] s Astodof & FeFQl :1743 Zrs g gtk 1 AAste 239 =84
HATE oulste AR AdsiAth ; A, 99 =&, 38
222) Y48 SAILTATA 20008(FE 12d) #H4 ; G4, g9 =&, 31%F ; FAY g9
=i, 8%&.
223) A=A T A AdhH
224) Q8 A AFA T A AGe] #HF HE A953(
“Xﬂf& AAA= T A A oG Al dEd MuEy 1O 3
FHEAE JHT” 1 gk Ao, [35Y v siH), (AFE3AE 2013), p.325.
0”51%. A9 =&, 8%
225) FA g, £19] =&, 15~16%.
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oaf 71gEo AxHo = T sES detsd A lo] ofd HoA <l
So A WA Ao ZA FFHEHARR]I Mance HAME AMetEde HA
TS ST stEo] &FUS B - #EY stelA FE] HA - HE Tl
A A2 AR, BEE 52 VMRS HALSE st Aol ol
TA a2 =3 sF AstEdole &5 WA A-¥E 77 A Y
Hol JAAAT28 datEd F8elA] g1 EFES U= EHIEE
g o =z ‘AHAHsHA a19kel Z3Han appropriately drafted clause)’ o] ©}d
S AHTE e A QASHA ofYstgth. sHAIR MetFH A Fg
A FEY BY A= #I 509 WS A dA EI HH
kAl a9kel Z3%Han appropriately drafted clause)’ ©.& W7o 2ZH 4
e HAE A T F Yvhe HAAE HASASS AAAT AAH TAHY

°of YoM BEuid 4F3] 2% T2 & ¢ Avta AR
Asgean Sea AR12292 3| SAATE AufafAbel Sl g el sk

AF AJADS FAT AAOoRA Fa|eAAe] U AHe)yn0 9}
L=
[e)

19 5E A= T Ao B & ], [FAxslSEFAT] A2rd A1s, (201D, 110%:.

227) A4S, 919 =5, pl110. ; Y, 99 =&, 20

228) “the Carrier shall have no liability whatsoever for any loss or damage to the goods while
in its actual or constructive possession before loading or after discharging over ship’s rail, or
if applicable, on the ship’s ramp, however caused.” ; ZA1%, ¢to] =8, 110Z. ; ok, <
o] =&, 20%.

229) 199213 119 17¢ ofxmlelgRo] F2]0F Aegean Sead’} YHE A1 /¥ AF39
1~2719) 7R 63 E she Il EAA %S AZsAT. EAATE AR G
La Corunacl d4&stthzt HxH o] AA7E F 7ol i FdsA Aok AA b tjFfZe
g5 o] BAst AZe afjFedoe] WA Aut AFA7 JHAEERE EHEATE
Wk, AubAhfate b AAoF RkE olfE TA EHAAE R AVt A
o AW ASF ol sty EaujdS Ak ; Agean Sea Traders Corporation v.
Repsol Petroleo S.A And Another [1998] 2 Lloyd’s Rep 39. ; AF A, oo =&, 27,

230) Eastern Citys AbA(1958)e A Seller FHAL7F Aeld ¢txgo] RyAo=w QAR ¢t
%, “.EAAdro] oj\ o]F|Hl ApH o] WAsA] Far, FE3k sf&(Navigation) B A
Y Seamanship)e 2zt Adte] (AT = fle AP AWeA &2 el d47I1t 1
ol =3 = gla, I3t AR g Qlay, IstellA whAue gl T e HEkAl
itk s & BEr - oW o, ko F, 181-182%:
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otk whato] Wakw 1 WeE

U
O
=4

F# 2] (navigation or mana

EE= Mg
gement)’ & /@O R =3 AIZ] AR B F Y& Zolth

4) The Zhi Jiang Kou AF71239) 2 The MSC Amsterdam A}71235)

& ARIE 1968 slo] 1-n]2~H] o] duhA A8714l, ‘tackle to tackle’
=, A A FF olF BAT A AeE qEHS FHESHA] FoE=E
5o A e AN Eofo] fle T HAAT? FA AABHA
BETe Ae AT Feolth =3 HIE - 7= GA old g WA F
A 5ol fle 7 Ao AL WU okyH mriAE s A QAT

1) Pyrene Co. Ltd. v. Scindia Navigation Co. Ltd (1954)236) A}

1924 3ol H 1968 3l|o] -] 2H] R A SFEAqe] AYF3T

A3 FHEstA A= 19243 dlo]1 7 = 1968 so] 1-v] 1] f3F
TOoR T o3 FARA He] oo o3k Eofol Ajlow wFQle

Mg BFEo A3 HYPF7o] ‘tackle to tackle’ B o &, Az A -

FE F 7HA 2 HYE Fdustdod, =3 F&EH = AgS e A

oR3No 2 Fdhe] 1 Ak o]d2Wo] fATEH= AFZEA 192433 &0 L

ol 2
O:-

23) 4% WUe WAYEC  “yute] golgbs BT MAA LAss Bl
2@ o] ohrh 1 e Avte] £3w pU¥ wE RS TFaE Aol o A

2 Adre) 32 o] A, AMule] kA HiAgel gl AMute] =, oM T
A A o] 8T & YEE FaF AL FHletE AL ZIslE Zo|th” ; The “Agean Sea
“ [1998] 2 Lloyd’s Rep 39. ; HGH, o] =8, 28%.

232) AEAH, Ao ==, 27~28%.

233) 48 - 1A FA, ¢ A, 113%.

234) The Zhi Jiang Kou(199D) 1 Lloyd’s Rep. 493 ; %A19h, ko] =%, 16%.

235) [2007]1 EWCA Civ 794 ; [2007] 2 Lloyd’s Rep. 493 ; &4 < 99 =&, 16Z.

236) Pyrene Co., Ltd. V. Scindia Steam Navigation Co., Ltd Queen’s Bench Division [1954] 2 QB
402, [1954] 2 All ER 158, [1954] 2 WLR 1005, [1954] 1 Lloyd’s Rep 321

237 W& elulel Aok & 291 olkel WAL <ok @ < oz AR WYstE
AN E B2, 1 FHAE AYshe WEBSoITh WEA Bie) AFEAE BT HE
QoA BEPsie} gk wek Bae) o)ap wAe) WIS B BAH - TAH ] ohe
WAA - wEHolth W ouel Aoke] BHoR s e dy WEBAY WEolm,
AAALe] BaA gherh. Ty “F& ovle] Aok & AABA) BAE BHo= Ft
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F2 Aol AR TRl 19249 ol F2 Adx 53 REE -7}
of BAME AgHrha BA D Agshgont, ARE ARG A=ER

2 YA A L) 7FA W 914 S TH239),

2) The New York Star (1980)240) A}A
N d-E5o] AstsAe d3o] ofyet FULAY] FUAFHRZAT
73

o= 3Es UET RS 2 FEI=s P

THRARJL dEEdel thet] AFEoldoz At Sl dd At
ERPE AT SR TAe JRga #3238 Aot ol ‘2
=9 B4’ old T e ElHor AAsiHets I HpubudEs 4
2oz A8 & F gle ArEA, &4 T B EHIER dshy
EEA G EFE JAEE AHstsd &AJAA & F fle el

res=l, (494 2015), 26255.

255 AAHS) A 2ol EeEe AARE A Ba9 HHER A D o
Eolta 40 DAL} s A Akl T AE M wols, A0 e
B e ohith AWM Jse wEsAs gk AAWe] FERE nFo] 2 ),

AAHS Ot FEol g BAGY), QPP R Bsstool & o] F Y9
BE(EHYAH), @ B3 7tRol 7Y 2A(FGo|5H), @ A ALY FHANAY=
H) T34 2L Y 7isS 7T & Aotk ; $Y<, [AMARZTE], (BFFAL 2018), 02%.

239) AAS, 4o =8, 120%. ; I, oo =&, 4%,

240) The New York Star (1980) 2 Lloyd’s Rep. 217 (P.C) ; Pacific Carriers v. BNP Paribas (High
Court of Australia 5th Aug. 2004) ; kA< 99 =& 19%

241D Aol @ AR - HiHe ARG A& ’\X])UJQE FEetH, 1 yrol 58S oAt

S ZaE oA geve Adfolth o+ oAl F Asfiv) dth..o] ARHe otdH, “E

Aol ot /\HJ_”«] Aui=2A=H 7" 2= Zel Hol, AF A FEIHA ¥=
52 - A, 99 A, 186%.

242) P NA Hfe Zﬂoﬂ gk “ARAAFe]l Au” o R AYIoH1Rx 13). &, AAdE
w23 k. (DA Aigtes A ARBIEd S0 oW Abge] AH el Jokn

g e AdE AAE Itk EAE EEFCE Fa JOEA Ee JHAZ JATEA

St 7/i°] HBEAl ot AL ofynh..flet Zo] AR AWY fF= A= ARE

1t AE Fde] wEl AHAE Aolth F, A AWirE vk &7 HsiAe
e 208 284, @A E Aujste ARkE Yrlste Aol 0}‘41, =17 A
AA, A A BARA, B)IAe JteAd T 1L AEdde] wel dEF
Zog FIoh '6‘}0:]% UH:}(TJ]—JJr 1992. 11. 10, 92t}37710; oh= 1999. 6. 11, 99t}2553). AFA A+
A E AAster §5E3 2F2L glov, oY JE Fostodor gtk O ol it
g7 sk *7}01 Rofof vt aHy I #Ale AS wE AEE] E T e 280
..\ AbE 374«] A, & AHEH AujBAE o= AE A&Ho|ojoF gta, =g R
9 s E93 & e el °1°1°F gk (th AR e JEvk de A AR
ddgo02 AV HA Ee= T 3 =3 e JAR/E HEST ; F8F - 2
A, 919 A, 187~188%:.

243) Aol AFolg Ho] AAHORE EAGHA A He S DI ole AMAEY] HuiH

1m

¢

(

{

l_‘
p
m{n

K

ruﬁ

\0

- 53 -

Collection @ kmou



e “&Fdo] Adstsdo]l wFHA FdeolE FUFC2ZRE A
ARSAAS B, 3ES xSt w3t AdstsALAJAd AN
22 Adstsdol B3 S TFAG FEo o r A7 St
Ta3% ENPAME I3 EuidA TS A5 1 A5 ddE
AgAMI S HdetsdS MESPo 2Ry RighlE &3t SAFAS
ot 3 Ba unh0) EFRlo] At AA|Qlo] ofd AolAl EEES
Ao 2R “Hatsd £AQAe] &F=d tid A8 PATE @A =
ZIRb stlem = vtz S YA 1 FAskaL T

adolth. o) wste] A7 ojHe Jujd Adoletn
WAlol o% tle) 5ol A9E A swoleln Utk oL, 665%). Aol &
o= e A7 o, WEe MG ARG MDA LDl Ao
ad ole WAl - HEWA - Y - A - A - WA - E5 S AR ok 1
ot AAxEA] AN olith AAL ATACNA A gt olARE, 59
ad, aUA L] $YEANE 9ye] Dol Bt Hria £EHS AT ASol: AZ
Agol Waw, Aol £5717 B Fol JAAE 2B ; $UF, [AANS
£, (A}, 2018), 405%.
244) ool Aol HAT Fol ATAeIA AY U AKE olWT F gl B RS
stk 1 ade e Aok, ASEEY B Bholgt Ade B Beld - Ad
Q Aotk a8y S e =(& 1974, 5. 28, 73t}41133 ; o 1994. 5. 10, 93v437977
; Ok 1995, 2. 28, 941442020 ; ¥+ 1996. 7. 26, 961414616 ; ol 2003. 1. 24, 2000t}22850
; ik 2015. 8. 27, 201319428247 ; dl+ 2016. 5. 12, 201614200729 = X3t WA E5S
Ao A - BelE Bl b ASWEY A Ad BIH B5E vt w9
AL W e) glolME Beldel BANAL b BAHQ spsA nFo] B olnE
BEsHE Aol g GREE, ol A9 Aol 4L BAY 5 YA shelw B -
gl wetol ¥ Zlolth g WA oS ol AT wFel B
Aol olgYe AtF & e Holgn & 5 Ak : FEF A A, 137,
245) ®DY ATS0ECPY A g wo| EE AT A AR Bl L S
A 0 EE g Agol gtk

@ % Qo adE 9R 2de
=R

S
R

P p T

¢

2

246) +5=9 24 oy & SoE sty WMASE AFEo|Po R A EIMYATAEALS E
EHALAZE A% &Fu G FAE detEdol sSAFH HstSHo] =g wek A3}
SIS

=

Zd XA oA ; di# 2003. 1. 10. 2000t+70064

247) $42l0] MatEd £A2le] ohd Aolsl £4EL Ao N HalEd 27U $E5E
of tie Azle] AT} oldA Ho% shdom Brk WAL AR o i 2001 4

10. 2000t}+46795
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4) Carewins Limited (2007) A}z1248)

BoAAe MY 1924 dlo] FH 2 1968 #|o] -] M| 1
ATz @ dese] AAW e Hohol BE PR ko] kY M
ST AN na-s}oq AGIFGTUD ol LEE P (discharge) S

MR 4 @ A% AstEAze] 43 glo] o
of

A2d 2R A%NNT 258 LAEEA

[. 283 At He

F=r ‘HIAFE’ (English Civil Law)2500)| 4 “Al2F$HE (breach of contract)25D
T ‘Eold)’ (defaul)> AF-AFS] 119 - - Fo= QA3 AMAMFY

on
o= FHg Jidolgt & ¢ o olf8 ostE EEStaL of&o] ¢ H
2 B AL A HIT}52 o= Aoke] AR EE] ol wYE ET)t
Alokinto] BT A9, WAz e AIAFZTS AL F e HE
s T7HA 225y -] AR’ (actual breach)® A=A Aok
9¥’ (anticipatory breach) T 7}1A|2592 BFI & k29 7hsk o 2

248) Carewins Development (China) Ltd v Bright Fortune Shipping Ltd Hong Kong Court of First

Instance: Stone J: HCCL 49/2004 & HCCL 50/2004: 27 July 2006

249) AstEd 7]A#ol|, ‘Port of Discharge’, ‘The Place of Delivery’ ‘Final Destination’

2hol] ‘Los Angeles, California’ 2 7)Ao ¢lo] %*Fo AiAE o]:,] Aol o on|Y
T U Ao= sidsiatt. . A, HY =, 135

250) Civil law is a part of private law and in detail includes the law of contract, commercial

law, the law of torts, property law and business law. ; Rainer Worlen - Z=<A| <, [Introduction
to English Civil Law] , (Hg AL, 2008), 5%:.

251) ArHollA 3t WAL A AL Ak uHbreach of contract), &% 3 $(tort), AE-w

(breach of trust) o]z} gkc}. ; Ueda Jun - 919 o TEu]H Y], (AL 2014), 77Z%.

252) Ueda Jun - 2t8 s o, 9jo] A 77Z,
253) A%, T35l AAAG MAALGol TR 2], (2006, HLBFAT 4497, p.004.
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FufA7E FFE - e e 7Y ol EF - = A XY FF - s
o A=T I FFolu AMert AN A delE F2o] A oF
= AAds FYPE F+ gle A 55 2AEA AkevHactual breach)olz}
s, o= 3 GAATE AlfelA e dT S WAIARJ] AR YEliAY
el o3 AF Ese xY ste FAES A A wHanticipatory
breach)e]2tal 304256 o]= s FLF & B7184l(time chartenol A A7}
S8k AlFs AdstAY dukS A3 A wiAE A, Aok 713
ol AvafArt BAdEE - JFATIe B T2 & 7 3
a3 ' GARE Ao s xd Z4F Edo) thE =] HY
= AW Aol A2 &4 AR oy oF=HE Hojur H
ol# gt Alekentew <Qls TAHEH E&fol i FA=

Ao ol ‘&dfulid’ (damages), ‘AlFFR-o HEHT ol - EA o’

(specific performance), ‘7F+&™% - XM=&’ (njunction), ¥ *&3] - A’

(S
ol
ol
&
o

(recession) =]t}

. SEAQA AkSute] FAUH
‘&3l Y’ (damages)?Ne 71 W& Holal Q] FAYHolgs &

o]
2]
F o Aol o]PHIS HALE FAHT ‘o]dPo]e’ (exception interes

254) Al 7IAZ BV SHAITF I W& fAST . & 4= Tk “.. Such a breach may take
one of three forms. The party in default may either expressly repudiate liability under the
contract, do some act which renders further performance of the contract impossible, or
simply fail to perform when performance is due.” ; John F Wilson, op. cit, p.346.

255) Rainer Worlen « A <, <o) & 200Z.

256) A breach of contract may occur in several forms : Firstly we have to distinguish an actual
breach and an anticipatory breach. The breach may be an actual breach when e.g, a seller
fails to deliver the goods in due time, or when one party fails to carry out the contract
properly, because the goods delivered are not up to standard as to quality or quantity.
Anticipatory breach can be: either express repudiation which aries when one party states
that he will not perform his part of the contract, or some other action by a part which
makes performance impossible. ; Rainer Worlen - 2 A &, $12] &, 200~201%:.

257) The aim of damages at common law is to put the injured party in the same financial
position he would have been in, had the contract been properly completed. ... The injured
party will be entitled to damages where - they arise naturally from the contract, or - they
were reasonably in the contemplation of both parties at the time they entered into the
contract, as - the probable result of the breach. ; Rainer Worlen - 24 &, 9]o] &, 203~204%:.
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D, oldl tig FHol EFE & A AFAAR ] Fe o] g
v o 2 A Aok %Hb} A F-olPoll Ak o]e] Fo] d|Iee  AlF
o]]” (reliance interest) ¥ A A7 H tim So| XFHE= A3 Ho|e)
(restitution interest) 5ol Aom, £ W= “FdES =4 sigA e
e o3 dutH oz ZeEe AB/AH EdfolAT Ao wEl ‘EEE
3’ =, AleFeINtS I I SGAATE 5Es] gAY F JJd E8Ut
X7 E ot FEE FHEle obUARE SAAEEA kA B/ AR
A GZFAFHA A Eafuatel BE thE AMgl¢l Hadley v. Baxendale (1854)

Aol tie Hde] BAe] gxE AWEY SHENE AASA Fhout

‘AlFgrel HEF3 o]3 - EAol3Y’ (specific performance)t 7} &
H&’ 259(injunction) & common law’de] £dujtoE &
offt A AFoE BFAH TS sl equity260 Ao FAIGHo|H
o|gh o] ¢ ‘&S o5t} & HAHHOEA HE54 T FOAE
ool F2 YAEHM AR - A "HHY Aes ‘od A9’ o H
I AREAE 9o AAE Hele o E Rk A YA R S(contempt of
courhe T4 ek I “H3I] - A’ (recession)= LREA - BAA oA
A

NE A 28 -84 AJE RO A FAATL Ak R Bo

o o off

_

258) AR Kol 3ol Sl ARGl ALES Fegn 1A Xe A ALES @
fotel ABow 1 AZEES £5UA YolA AZE AzTANA AT = AL
stk 29 Yo HAR &Fo] Y =oHth Xﬂ‘f‘lﬂow AHIARZET} }1317]
of X& WA =FAA w1 }01011 e T JAL ol Eafui S A5k
X7F Y& A&sidth Mde g5 2ol & 10}95\3} “Xt YollAl &&Fo] F23 AFZE
011, 222 AEYe st dve e dele Add AUA Fa &5 A o3|

BANY zolH A & Add ol e woMmE SW 4FE A R0,
Gl ol B BHEd Wiel dAeldut & 4 g w el e BHS
WH= o} ; Hadley v. Baxendale, 9 Ex. 341, 156 Eng. Rep. 145 (1854) ; Ueda Jun - 9194 o,
Qo] A 70~72%,

259) Specific performance is also an equitable remedy. It is a court order which makes the
defendant carry out his promise under contract. The court will give an order of specific
performance when damages are not enough to compensate. ... An injunction is an equitable
remedy, a court order stopping a person from doing something which breach a term of a
contract. ; Rainer Worlen - 294 &, 9] & 206~207%.

260) Equity was the law applied in the Lord Chancellor’s “Court of Chancery® before 1875
concerned with trust, land and law of property. ; Rainer Worlen - <A &, €12 &, p.005.

éﬁmln
Aot N
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oz =03 AekYul’ (material breach)S 3o = A vl Al <=3
9} Eolols YA HH o2 s I o
o 71zte] gr 9 Yoyl A AAE AL F+ U EF xAHEAT}

‘A3 o)A 26D(anticipatory repudiation) g EAl 3he A9 AFe
[e)

m. 3&-eEA AN =2 A fut

D &4 Akert iy w3
TEA Akt Y d=o AFHolA 4RA BT E ST o]Eo
22X FFAFAY AR Aok FARA 1 Al 4] ¥(bargaining strength)
A A ALY o]9)s 9% H Az WIS vy
$3 =gEler, 1980 Photo Production AR71263) o]
Ak EofllMe FE EFUS WFEE AEF] ofF9 9ut
of tig AAMEA HAMA 58S ZHRov dH HAJ &HA B E
At Aefelwt =3E = Aol ofgt BAA finko] & EE Aokl A&
HOo 2 APHS] thdF < Ak A= & AAEA T R ofY
2} GARAE Zhel gel®l WAHRES FASHA HUoHw doprt ‘93
AS7Hs4’ = Vs sttt Hldo] 1960 B X &H 0w A7

HATE2D 1980 o] F o= 7] HIEH FAHE olgdx “F= 1977d

&k

r\:\

o
ol
(1T

261) Where a party repudiates his obligations in advance of the date fixed for performance of
the contract, this is categorised as an anticipatory breach and entitles the party not in fault
to bring an action for breach immediately without the necessity of waiting until performance
is due. ; John F Wilson, op. cit, p.346.

262) Ueda Jun - ¥t o, ko] A 72~73%.

263) Photo Production Ltd. v Securicor Transport Ltd., [1980] AC 827, [1980] 2 WLR 283, [1980] 1
All ER 556

264) 1960t Wk Suisse Atlantic Soci¢té Damement Maritime S.A. v. Rotterdamsche Kolen
Centrale(196N)A ol A T8 2 Akoqulyiels AAW2 FH(substantive rule of law)<S
7FA = ZAo] ofygt AekafAle] EA(rule of construction)zti FA|ste] WAkF] H QR
= AckeiA o] EAgta BASHATE T AFdCAE R Aekuto] gl 9ol WA ekH
o] A& AFAA S Fxo AFol oAt AIAAte] o= uHA Hele] A&

FE #dstool vty wAIFo RN ZEZA Akte] #3 HErt AAHEAE &¥ol
o= Ass F"s Jok ; Mills(1983), p.587. ; AAL, Talde5Ude] AJAT A
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B3 FAH(Unfair Contract Terms Act of 1977)” 2699] A goz An|A}
B3 g {9 Aol Jhealizl A 24 Aleksnte] Hee HAY
gl ‘s Y = (rule of construction) o2 H3}E UT}.2660 =3 HHL-S Photo
Production Ltd. v Securicor Transport Ltd. (1980)267 AFHo|A] “F= R EH
o= 84 Aoty et 22 HAdAE EAA Fenh” g BAE
o7, A AfANrE HA AP I Hi dEFH] HEolA
Hoju}, Ak A o] oAkt Aleke] Fx - A% 8 &} ounE 3

=~
5 BAste] le] Aol BAxY He AAATEFS AEX 2o

— !

Hgesols EA 2R AN fYORE NI o], B
&%, e5Ee] VS P HEHFAR JHHA 2 £5E AE Fo|
slom 2R Aksute] A Welel thEAel 24 Joseph Thorley Lt

gAke] Taol od] WASAAT, “ol2E ] FUFH Agolm =3
% =

AT AAY Fele] AAS BAHOE WASE Aolm=E o]

265) Unfair Contract Terms Act of 1977 : 5 WL F2 ALY <]

Aol #s 1Z ], [slEFAT] A494, (2006), 6.

As A WA wjA sk
HAZEgE T2 OFATE I olF 19939 EC & avIAAY A e WAz} 9o ojudt
EFAZET I A skl E7] A8 “AnAAIRY FdEge] #gE EC X 3F (Directive
on Unfair Terms on Consumer Contracts)“& B3AZH o™ o] wjg} 19949 A& =3 1999
MAE F=2] Yol “AnN ALY Bt =x3H (The Unfair Terms in Consumer Contracts
Regulations 1999)” ¢|t}. ; oM &, Y= FFZ3H ZQHTh Draft Unfair Terms BilDol| &
3 A3, THIAPH ] 119835, (2004), 232~233%:.

266) A%, Tald-edde] AUAT uAARl Tk 2], T3lEFAT] #1494, (2006), p.006.
267) the House of Lords rejected the idea that by rescinding a contract for a serious breach, t

he innocent party can bring the whole contract, including any exclusion clauses, to an end. ;
Martin Dockray, [Case & Materials on the Carriage of Goods by Seal , (Cavendish Publishing Limited,
2004), p.74.

268) A S, fle] =&, 6%
269) these cases treated the carrier’s undertaking not to deviate as a condition precedent to

the right to rely on any term of the contract. If the carrier deviated this would put an end
to the express contract between the parties from the start of the voyage. ; Martin Dockray,
ibid, p.7L

- 59 -

Collection @ kmou



AAA T 5o o] AT F flas HASAT

o]% Hain S.S. Co. v. Tate & Lyle Ltd.(1936)27D) AL S5 ZEZAH A<
Jko] M e] 2 Joseph Thorley Ltd. v. Orchis S.S. Co.(1907) AbA 2] A ALS}
S g3 Atggl & 4 Aok 12y Suisse Atlantique(1966)272 A}z of A
Z myo] opd AlefsiHe] Wz s - FA HIASH

H
F 1977 B3 oW AR HoEAl’ &2 AAEA A8

34 g&E(on deck cargo) ! 1 ¢ AT FHANE ZEAQA A
of wel sd4lo] HIAT o]ejo] WAFH LU ALV T

H 7
o] zgo] wjAl=E A2} Kenya Railway v. Antares (1987)279 AbA ol A Lloyd

270) A, oo =&, 5%
271) Tate & Lyle were purchase of sugar that was to be delivered by instalments. The sellers

chartered Tregenna from Hain Steamship to carry part of the sugar, loading in Cuba and
San Domingo. The ship loaded a part cargo in Cuba, but by mistake for which the ship
owners were held responsible, she received no orders for San Domingo and so sailed for her
discharge port. She was recalled by the charterers the next day when the mistake was
discovered and was directed to complete loading at San Pedro de Macoris in San Domingo,
where she arrived a little over a day later than if she had gone direct and after steaming
an extra 265 miles. On sailing form San Pedro, she ran aground and was damaged. Part of
the cargo was saved and forwarded on another vessel. Claims for freight and for general
average were made against Tate & Lyle to whom the bills of lading had been endorsed by
the sellers of the sugar. Tate & Lyle argued that the deviation on the way to San
Pedro freed them from any liability in respect of the sugar loaded in Cuba, The ship owners
replied that any deviation had been waived by the charterers. ; Martin Dockray, op. cit, p.74.

272) In Photo Production Lord Wilberforce said of the deviation cases that(at p 845): ... 1

suggested in the Suisse Atlantique (1967) AC 36 that these cases can be regarded as
proceeding upon normal principles applicable to the law of contract generally viz, that it is
a matter of the parties’ intentions whether and to what extent clause in shipping contracts
can be applicable after a deviation, ie a departure from the contractually agreed voyage or
adventure. It may be preferable that they should be considered as a body of authority sui
generis with special rules derived from historical and commercial reasons ... ; Martin Dockray,
ibid, p.74.

273) A4S, &k =&, 4-6%.
274) Kenya Railway v. Antares Co Pte Ltd “Antares(No.1)“, [1987] Lloyd’s Rep. 424(Court of Appeal)
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TARDE EE0] st $£3lle 4 - st glo] A FE AR
ETaska 19684 sllo]2-vl2=n] 7 3% 62709 AA7|ZE 1d A
SA A Y. 28 Y The Chanda(1989) ARA277D ol A= Hirst A}l 9
FQlol AAAGT HAR o] wjH FHAow AJAG o9&
AaA e AL S st A W AAges 2FA AR AFE
T o 7bssiohar $A] SRR S| TF o] The Kapitan Petko Voivoda
(2003) ARAolA Longmore THAbe] oJ3f o= WE3] HolFlom F&die
Happy Ranger(2002) A1} Bl &Eo] /d-&&lo] AZe A9 RHa serious
contractual breach)g W3t at® HAYATS FH4T & A& ZANA O
FA A E FHolA A FHhT2

Happy Ranger (2002)280) ALz o)| A = sd-&45200] e xo o
g ZEZRQD AlFNte] aigE™ 196813 & o] TL-H] 2]
(@28De] Al “in any event” o] oJuj&= A4z FHQlel HAA

o
o U T
st A periDAl vt FgtEnE 5912 AJASTS & 5 vty A3}

o
flo
Mo 1

il

r
L)
N

of

275) Lord Justice : 349\ Y F& 1

276) A6Fe] 28 @O o, &
JAEejofof & uﬂi-‘%ﬁ 1'd ool Aol A7]H=
daA dd o, o] 7132 A}X}ﬂ %
A6 2. HISX}OH e W TS ARE HAAL Wl ot &
AZ1H e ol ddeA ?ﬁ%o}— 717}01 nEd $o= AVE 5 Utk
712ve 28 e AR TAEESES AVIS ARl &S s AFe 9 B
Aol A 2] FEE W GERE IS Y o)k
Qo] A 426

277) Wibau Maschinenfabric Hartman S.A. And Another v. Mackinnon Mackenzie & CO. (The
“Chanda” ). [1989] 2 Lloyd’s Rep. 494.

278) The judge distinguished the facts from “Antares® based on how, in the latter, the Hague-
Visby Rules had been applicable with the force of law through the 1971 COGSA, whereas in
the case before the court, the Hague Rules (as applied in West Germany) applied merely
through contractual incorporation. ; Lina Wiedenbach, [The Carrier’s Liability for Deck Cargol ,
(Springer, 2014), p.153.

279) Lina Wiedenbach, ibid, p.152.

280) In “Happy Ranger® Cargo was damaged as the hook of one of the vessel’s cranes broke
during loading. The claimant argued that the liability limitation did not cover the situation
that the carrier had been in breach of the overriding duty to provide a seaworthy vessel. ;
Lina Wiedenbach, ibid, p.152.

281) (a) Unless the nature and value of such goods have been declared by the shipper before
shipment and inserted in the Bill of Lading, neither the carrier nor the ship shall in any
event be or become liable for any loss or damage to or in connection with the ...
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At dHAIYF Tuckey A= “in any event” 9] ojm]o] Age & e}
slom, Ad4zxo HAANFESH HAAZS I A4l g2t AT
a8a Adze] &3 1 FA-ol HlFo] BkS W “in any event” ¢ 9
& Adzxe] =3AT7|= Aol I i E FEAISHATH282 EFE “in any
event” & ou]= I Tojrt 7HA = £ 9HE YERA S 47] The Kapitan
Petko Voivoda (2003) Aol Al SAAATGT & 4 Ak EZF FA 9
W& 24 s=s 184 st sEe &4 - 84
Oets 7220 A wiAl ArrE A8H= Zlo] ol A%
Ealok hEA Yoot AAAATE HHsto ok HH, o] Hirt A5t
=5 sHA =328
IdstsHA 48 fle FEY A=E(UE)
ol A 4hi Eutel 2

ZEA A e AAY

ol
Lo
(b
N
s
o
ol
o

(misdelivery)ol] tisiA+<= =
ARk wiAl B vyt &
A8 Al tig A% HH"J'—'I‘%‘—% L%t 497t Bk ol
Hog Age AR MetsH AIFAPES FHS] AT HAAGL &
Zolth. 8 #HHES A¥EY o 2o

Sze Hai Tong Bank Ltd v. Ramber Cycle Co. Ltd.(1959) Aol 4] Denning

A= A=A 43 g £4E9 2dnl FAS40lo] 33 2E A

T

Aekutoly &4Eo 3I=H(conversion o2 7HFSkETh agla AEEdY)

282) “.. and as a matter of construction I do not think they were intended to refer only to th
ose event which give rise to the art. IV exemptions.” ; Lina Wiedenbach, op. cit, p.152.

283) S, o] =&, 8%

284) FHA = QY AES BEAsE A I AES I 6}741/} Lls:
gt ERRle] Al ES BEAG Avro] FAVE B F ‘Rl cng JFF= AL
9] 1291, &ke] A, 255%.
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AAAG 2 WA T &Y F s HAL FHAE
t}. 18] SA Sucre Export v. Northern River Shipping Ltd(1994)286) A}
Ad FEFY AARBY FEFH AR BAVE 239 stAY fxd Asks
o] =
A

[¢]
o] EFES AET A, &FA AP AAH SFFolF &

Jm
ol
—
=
D
=
wn
O
=
=
<28
D
=
(@R
)
3
)
(e
(]
=
>
==
)
=2
2
=
e
D
=)
w
i
>
=
e
Mo ©
ofy M
[-'0
s
do
B
)

rl{g
rle
&
21'4
olN
=
o
A
re
92
X
o
of
(e
o
re

l =4 23 B9E 259 ol
< 3 AR 289 o]= The Ines(1995)290 AR oA Clarke FHAF7E,
252 FYAL AT B 244S /A At FALGE HsEAR
o

B AleFente] sidath=2D HA 2 FAIRE AA

285) the First Circuit recognized that the bill of lading had become so universal and necessary
a factor in mercantile credits that the law should make good what the bill of lading thus
holds out. ; Robert Force, AN Yiannopoulos, Martin Davies, [ Admiralty and Maritime Law] ,
(Bread Books Washington, D.C, 2007), p.29.

286) Thomas FHAt= WA AstEsd S 3F35HA & BAF I &5ES AEsE 252
9 FE= FEIT Akl FRITGE 5209 FAS AHIA &3, BAFIT JA=EE
Aol JIE7F ol 4219 255 e AdS A&dte oA 559 A=
Z FEA gega FAEAY. 59U ARBEAT B F FEQA=H XMsEde]
AEE 87380 = WEoE ABBYAY Ake AZAY F 7] "ol olHsk IAFS
QAR grethE Aotk [2002] 2 Lloyd’s Rep. 182. ; AL, [aja&4¢le $45 2=

o Fo} Aol #e 1F ], [EFATF] 27415, (201D, 107%.

287) Motis Exports v. Dampskibsselskabet AF 1912 [1999] 1 Lloyd’s Rep. 837.

288) the responsibility of the carrier, whether as carrier or as custodian or bailee of the goods,
shall be deemed to commence only when the goods are loaded on the ship and to cease abs
olutely after they are discharged therefrom ; Sze Hai Tong Bank Ltd v. Ramber Cycle Co.
Ltd.(1959) ; A&, 919 =&, 108%.

289) D. Rhidian Thomas, [The Carriage of Goods by Sea under the Rotterdam Rules) , ( Lloyd’s
List Law, 2014), pp.9.9.

290) MB Pyramid Sound NV v. Briese Schffahrts GMBH and Co KG MS “Sina“ and Latvian Ship
ping Association Ltd(The Ines)[1995] 2 Lloyd’s Rep 144.

291) even a delivery to the party entitled to possession would amount to a breach of contract
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; D. Rhidian Thomas,

if that party did not obtain delivery by presenting the bill of lading.

, ( Lloyd’s List Law, 2014), pp.9.2.

oI, RIW AN8I=(H 70, W A190=(F2 =

['The Carriage of Goods by Sea under the Rotterdam Rules ]
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