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A Comparative Legal Study on the Legal Issues of the
Bareboat Charter governed by Korean Law
-BARECON Form-

Lee, Jae Wook

Department of Maritime Law
Graduate School of

Korea Maritime and Ocean University

Abstract
During the charter period the vessel shall be in full possession and at
the absolute disposal for all purposes of the charterers and under their
complete control in every respect. The bareboat charter can be
classified into two large groups : Operating bareboat charter and
Financing bareboat charter[for example, Bareboat Charter with Hire
Purchase(BBCHP)].

It's very common for the parties to use the BARECON form for the
operating bareboat charter. When the parties use the BARECON form,
they can mutually agree the governing law and the arbitration place but
they do not agree, the charter party shall be governed by and
construed in accordance with English law.

When the parties agree that the charter party shall be governed by
and construed in accordance with Korean law, the provisions regarding
leases under the Civil Act shall apply mutatis mutandis to the operating
bareboat charter which is lease in nature according to Korean Law.

Because the parties' intention shall prevail the optional provisions of

_Vi_
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Korean Civil Act, most of the articles of BARECON shall not be
construed differently irrespective of governing laws, even though the
articles are in contravention of the optional provisions of Korean Civil
Act. But when some articles of BARECON are in contravention of the
mandatory provisions of Korean Civil Act, the articles will be wvoid.
Especially, because the Article 627 and 628 of the Korean Civil Act are
mandatory provisions, any articles of BARECON which are in
contravention of the Article 627 and 628 and unfavorable to charterers
shall be void. As a result, the charterers can demand a reduction of the
hire on the ground of the Article 627 and 628 of the Korean Civil Act,
even if BARECON 2017 article 3(c) says the delivery of the vessel by
the owners and the taking over of the vessel by the charters shall
constitute a full performance by the owners of all the owner's
obligations under the clause, and thereafter the charterers shall not be
entitled to make or assert any claim against the owners.

The owners may not be relieved of liability in respect of any fact of
which they were aware and nevertheless failed to disclose according to
the Korean Civil Act article 584 in spite of BARECON 2017 Article 3(c).

According to the Ipso Facto Clause[BARECON 2017 article 31(d)]
when the charterers go bankrupt, the owners may terminate the charter
party and repossess the vessel. Because of the clause, it is difficult for
the charterers to make a profit by operating the vessel and to
rehabilitate. When BARECON 2017 article 31(d) is governed by and
construed in accordance with English law, the Ipso Facto Clause shall
be in effect. But when the parties agree that article shall be governed
by and construed in accordance with Korean law, the operating charter
party which is lease in nature, shall be treated as the bilateral contract
the parties have yet to complete performance of the contract, the

custodian of the charterers has an option to terminate or require the

- vii -
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owners to fulfill the owners' obligations. So the Ipso Facto Clause is not
effective, it can help the charterer's rehabilitation.

When the parties of the operating charter party agree that the charter
party(BARECON form) shall be governed by and construed in
accordance with Korean Law, it can help the rehabilitation of the
charterers and the parties have the advantage of demanding the other
party to raise or reduce the hire for the future when the economic
situation changes.

[ wish that many parties agree the charter parties shall be governed
by and construed in accordance with Korean Law and they can make

good use of these advantages from now on.

Key Words
Operating Bareboat Charter, Bareboat Charter  with Hire
Purchase(BBCHP), BARECON, Governing(Applicable) Law, Ipso Facto
Clause, Special Stipulation for Relief of Liability for Warranty(Korean

Civil Act article 584), Lease, Right to Demand an Increase or Reduction

of Rent(Korean Civil Act article 627, 628)
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261) Mark Davis, 'BAREBOAT CHARTERS 2nd edition, , 119p
262) Mark Davis, "BAREBOAT CHARTERS 2nd edition, , 120p
263) Mark Davis, "BAREBOAT CHARTERS 2nd edition, , 122p
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2Ll Al A Ag A kel thgh sjx] o] LA sHE Ao= WA ST

272) Off-Hiret '&49 AAAA ' ' &HE AEFA ' ' $4EY dAXESE Fo
25 HAEm, AR dubr oz ' e xgtolo] ' 2 FH|E trHo] s, “A47|
SAA e et YHEA 17, S A] A26¢W Als, hsEEks] (2004,
4.), A|314%].
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276) AR Al dAIEe] Qe S 2 dALE HiAISH] fEiAe WAIA Zgeo] Qs
BARECON 2001 All1zelE 427 AAES A ¢ fl=s sk U] fla,
gl glol(without discount)' 2= &7 842ke] AdAlE Ao ojust J&e wjx]%]
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277) BARECON 2011 w5 A4, £418 vIXFo= <1 Hohidd= gHxe] a9, o
Aol 957 ofyslal, &ML AAje| MRS A e RE AHsHA oldshH
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