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A Study on Protection of a Performance Assistant in
the Carriage of Goods by Sea

Na, Woogyung

Department of Maritime Law
Graduate School of Korea Maritime and Ocean University

Abstract

In modern maritime transportation contracts, contractual carriers rarely
perform all the transportation tasks by themselves, and they carry out most
of the transportation tasks using performance assistants. Various efforts
have been made to protect maritime carrier’s performance assistants,
especially independent contractors, which include insertion of so-called
Himalaya clause in bills of lading or establishing international maritime
conventions or national maritime laws with so-called Himalaya clauses. But,
except the contractual terms, international conventions or national maritime
laws are still hesitant to extend the defenses or limitation of liability of
maritime carriers to independent contractors. They have only allowed
servants or agents of carriers to avail themselves of the defenses and

limitation of liability of carriers.

This theses is to study why international maritime conventions or national

maritime laws have distinguished servants or agents of carriers from
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independent contractors and is to recommend to extend carrier’s defenses
and limitation of liability to independent contractors in maritime and port
sectors. The criteria to distinguish servants or agents from independent
contractors, where both are performance assistants of carriers, seem to
have been whether the carrier can interfere with, control, or supervise the
performance of the assistants or whether the performance assistants are to
be employed by the carriers or the cargo interests. But as transportation

environment has been changed, new criteria should be studied and adopted.

To provide new criteria for the performance assistants to be protected by
allowing them of the defenses and limitation of liabilities of carriers, the
concept of “maritime performing party of the Rotterdam Rules has been
studied. A maritime performing party is a performance assistant of a
carrier, who performs the contract of carriage in maritime sectors including
loading and discharging ports and includes not only the carrier’s servant or
agent, but also independent contractors such as actual carriers, stevedore
and terminal operators. A maritime performing party can take advantage of
a carrier’s defenses and limitation of liability, but they are directly

responsible to the shipper jointly with the carrier.

From the concept of a maritime performing party, new criteria to be
adopted can be derived. Those should not be the possibility of interference
by the carrier with the performance of the assistants, as in the past, but
should be the performance activity section, the nature of the job, or the
existence of the carrier’s request. Then a theory of legislation for Korean
Commercial Act to protect the performance assistants of the maritime
carriers including the independent contractors are sugested, using the new

criteria.
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A AF7) stES HA BFoZ A% E Edo) tis] WAdATE o
o] AYEol AUUTE o] MEFHA AHES AT F= AZLHouse of
Lords)2 &A% A FAAZL obd AF= AAkRs A8 &+ Aot
stdH O 2 =2 AREAG. AA, AssdY g WA kH
st 4= A5 dEddoez & F Aok 24, 84 AlS AAA
7= Z210] e IAAFS DA, o] AAFHo] HAFeho] A Y| A Fo
AFEAT AA, Aok olgstes il oA dEHeE WAS v
S zZreEthle oA Al ®A =88 o9 2 Y(vicarious

immunity)1070o]2}t31 sk= ZH o]t

rp

©

_‘
i
i
il

103) Robert Merkin, Privity of Contract, (Informa Law from Routledge, 2013),
p.68.

104) IR AF5, Tollid2delel olEAATe] A, FArdGAL A3H, (B
AIAR]ALA, 1991), 3~4%.

105) Elder Dempster & Co. v Paterson Zochonis [1924] A.C.522

106) Jan Hallebeek, Harry Dondorp, Contracts for a Third Party Beneficiary: A
Historical and Comparative Account, (Martinus NIJHOFF Publishers, 2008),
p.122.

107) Robert Merkin, op.cit., p.69.
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B2 ol A mo] A AMo] F& PaolH AAHA &
obd 93 AAY Welsl oMY olYrnzd RIS B TF

A A3 AT

(2) gl o] & (Agency Theory)

A A2 & Sl oA AHEeA AAHA &kt Scruttons
Ltd. v Midland Silicones Ltd109## oA F= HYL, jHHALS HL3s17] B

=, A3AZE Alekd A”E TS A 8o E AFAATE A3AY
gl 9&s sttt AgEojoF It sta, o vl VHA] 21 e T3
ofF gthal A Al Sk TH110

AR, AsFdol AYAT 2Fol ofstel HAAIL REAGE AL

=4, Adstsde] sid =&o] sqdANA ALEHA st7] st ¥

lol st dAte] dgle g AgS Addtes HS Hstsdd %9

AR, EAe] st AAS] A WAAY UFoll F1E& wrolof gt
A, oFel(considerationllVe] A S SFEsof 3}

ol 3t YA & New Zealand Shipping Co. v Satterthwaite & C0.112 ||| A

108) Guenter Treitel, F.M.B Reynolds, Carver on Bills of Lading, (Thomson
Reuters, 2011), p.425.

109) Scruttons Ltd. v Midland Silicones Ltd., [1962] A.C. 446: o] A}71-& U]=ofA]
Fmor 59 steA|Eo] AAHE Efi(drum)of] et Zolct. Mdst5H2 U=l
H(US COGSA)E &A¥oz she Adto] AIEo] QIQT. ParlolA steigitel
U2 £2g Tojmel of 60022 2AS EAFL, SHIURE APAISO] Eafu
HRIQS ol Zslol tebd s002el e Adstucl sidct. s eaeln st
Artefel TAZ WA 2 ek

110) Richard Stone, op.cjt., p.151.

111) Fuldide] 7fd ez AoF GAXL Atojo] Farvh= vitig2E5 oju]stty. Ju|H
2 ofelo] glojof §as AotoR Wit

112) The Eurymedon [1975] AC 154 : TZ7|A7I 9= gHEoA HAZME AdE
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113) Richard Stone, op.cit., p.151.
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(4) A3AE 9 Ak X

A9k 2 F=HE =ode 19999dd Y= (A3Ae]  AE)A FH(the
Contract (Rights of Third Parties) Act 1999)° o] AA=HAA dtegt FH Ho=
Bl ol EAE BT 93 thixZQl Wo] EFekde o|Pr xR
7 &0 FHe d8E F dves e s Adste Aotk ‘d=
(A 32Fe] A eFH(the Contract (Rights of Third Parties) Act 1999)° ol w2
A, o]t ofHe FHo] IAGTT] YA =, 01331"%_2:747} o213t oFs «
£ F Udoe HES 23E FAY, olFrREAVE &St sk ﬁéol
olP R zAANA FHEHES FoAstua FAsfof stH, o|PR AV IHFF X
< YEIIEE stee AR o &7t QI A Ho A= FE 1Y

= e, WAL dEeld Akxdol e 3, @A +Fd9 olF

Bzagke olf 2 52 AYAs 48 + glves AE ¥ dou

(Herd & Co. v Krawill Machinery Corp.116), $+¥ TA| 2 o2 A|3AHo]PH =
[e)

A L4000 WAL ARITE oo SEHL AT
oA v YHYAE #3219 HYS AAF ] Y3 LA =Z e v IR E

A AL Tk

oZ:
i

AR, AkFAAst T Aokgel FAE olee FAsuA s AR
A AkEQ BAZE EASeIok S, EF B Tebopt B o3

115) Section 1, Contracts (Rights of Third Parties) Act 1999 UK.

116) 359 U.S. 297 (1959)1 HEHE ZE]ZRojoA AHQl UAOPH] 2855 ¢
JAZE MREY F, steliate] ptdR MARY s|AL RER Zetstgct Mt
We 0|24 2 AUUS COOSA) S TH2 52 Uk sldRrtE 4olaa
of MIAF FL YL & YL At

117) XL, olo] =3 222~224%.

118) otdll= s|Yetof offe] st oot
If any claim is made by the Merchant against any Subcontractor, the
subcontractor and the agents of each shall have the benefit of all rights,
defenses, exemptions, limitations, conditions, immunities, liberties and
statutory protections in this Bill of Lading benefiting the Carrier as if the
provisions were expressly for the benefit of the Subcontractor to the fullest
extent permitted by the law applicable to Himalaya Clauses.

o o 2
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A3Y FANFLEEIY ol PuzR

A1 A4

19244 sflo] L qf=lo] AA R ol &, 1968 o] 1/vl2n] 3], 1978 T+
HF23 g3, 1980 UN=A RGeS Fmea) 5 FxH9] sdsad
A g ol Al - W H3AH.

5 Wad 9 BS PPolth dE Bol, dol FHE olgnzAd T
o R FHL TA Agty] WEel, A el AR, A D Mele] BEof
dsl Ade AA7h feich slolamlzn FHe sdetel 23e £kl
259 olYnEAE HEstua Aot s SYAA FTetok
2% FHY 5 fol oJYREA BEo| FREA Rk ol F PR 7
Ao AAeE FHE T, STekor 2PelA EYAEAE A9 Brh
A RGS AAse], SYAGAE £Hce] FUS AT & Y= @
omH ojYnza BE AYRFAL. olF UNFEZ TABHLEHF]
ARH YT, sl deror 2ol BFLES ] ASHE BE A T} 1
GEglel Bate] SBetol 2GS FHT F ATk sol, AALFA P 5
BAIAE ZyA 48T T 200880 2|2 FAE LRI AHE o]
WEE elx gt dAolth ZHEY FH HgeldPAA Ade BE
o oz Relstel =ofsrE Frh

oxde] FALEAM Akesele]l HEoR RE £4 UTE olYsie
TE PFA 2F glolth BAHOE T o] YREAS AET Sl
Qe ARlA, HBdof B ojBuzAe] WS AUAAR T AAA 2 B
Safof @ olgnzAe] Poje FAUAA S| B =7k B BLF Fgol

o
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ol e S FEEHA FAFFENA olPREA BSE 9T 748 55
AES Ry Bd BHES AEFOZN, oA AT BHEdor & o]gn
zA4e] 1 Bl o] r o] Yoo thste] HES Rz o

A2A Fo)/mlzn] FH olPrEA

L AHuld 3 dHa%

u]=2] SEYH o]F Zt=mo] XMEFZH WMAYLAS ASE HE A=
7heH go] FEsle ZA|Z EYLEo] PHUh 1921d A EHI
(International Law Association)ell 2]l dlo]1 =] A5 AAFHAJG. o]

1921 &flo] 1 Al AR A g A A GefRs FASReH, A% 9
A 5o s71FA st &50S WAL, A Aol digte &%
e T AAAT = W&ol AT 19219 Slo] 1 FH A TS THste =
A3 ¥ 3] (Comite Martitime InternationaDol Al MZ& 7L AHsle] o]AL
1922'd sjlo] L qFHolgtal F-ETHID ojuf 7k ARt S|% so] L A2 =AY
ofo] ophd @ F-MEZ 23} o] GAazLe] 1] Ao 2r]= =A% A
ofF Zgo|qlth. Ao Az I AAS BAD 5 g7, gAY FoE T
S sk =go] AL, olol 19241d 8Y 25 EFAA A2 AP
o2 AYAZIA H,\,\")r.m)

Aeolv e 54 T s Aol Mgt wet ol o A
8A4°] F=HAH. 1959 A s3] ofol| A so] L 2 JHAgol Tigk vt
Aol A\A] N =27t AlAEHAN ™, 19633 AR I AN Rt

150) B4 BEA. R LASERE, ANHEES 1950, 15148, v
TSAFe S0 Aol Wt A7 - FAPYY HRE FUOL -, “FARIU
o o, (I, 2006). 155
131) =, 219 —‘r— 15%.
152) SUH, THelE U AT, (FRUFATRAEE, 2016), 835
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o] AeE o] Wu|(Visby)Alol A4 AHE AT T olwje] FHo| Zupm
Aeko] B AL ofym, FHL FAWEo R 7] st T el s)Aby
Qm3lo)E ol vpE 1968 a0l 1/ 2n] FHo] APHYT, 1977 69
uk F 5] 9T} 133)

o] &2 1979del oAl & W MA ==, %—"5—‘19] YA 7o) B T4
2 IFA 53739 E¥eEd(Special Drawing Right, “SDR*)E =3t} o]
£ SDR Protocoll3do] gl F=uw, 1984d o] 2 F = AT},

glol1 F2(1924)& /Hﬂﬂfllﬁ AJ(Protocol of Signature)oll A eF=ro] &oF A}
of tisle] MEZA TS stAY Foke] fRES Tl Age FH
2 Fugs Fo=x z‘gczy—% AT £ Y= 31 itk F8 =rhso]

o)1 FHA924E At W ofd Al AR FEY 5 ATk

-
AR, slola & F /‘E‘Z‘J_X#Od &S OJtE AY93 & ofgF BFsle A
=o] g o g me= whiolth J=o] 19243 S AEA -4 (The Carriage
of Goods by Sea Act, 1904)34 ul=o] 1936 3iAED &5 H(The United
States Carriage of Goods by Sea Act, 1936)°] o]of| £33k},
=4, sol1 A AR Wgo] FAAJA £ I} F o] AAAH
WE&e Mgt Ao S22 Ql G o g AAst= Aolth. Zeg29o 1936
9 N EA-SEHLaw of April 2, 1936: U &Folvt
19579 FANFEFLETH(FTALEA HALADHBOSE & F Yot S =
°Fo] &S A% FE&AHAANE FFRE TS WA v A 13
S0l £H

S A8 9 28 AL

133) 2]&3, Qto] AU 273~274%

134) gAY A2 “1968d 29 23Y 7Nl Aol olsf 7ige 1924'd Mshzdol et
AR e Y42 At FAxRFE 2457 At 7 A(Protocol amending the
International Convention for the unification of certain rules of law relating
to bills of lading, 25 August 1924, as amended by the Protocol of 23
February 1968)“o]c}.

135) =4, Qo] =52 17%.

136) 422 1957L=1 lOlj Ao ZHdstal olF muiHe s YRSt stAtHAE
o] &M 16Z),

ul

el
kO
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AR, S0l FHe| 2t FA u@ AR e gests AA sk Ay
WA 19629 S Aol P

20209 49 J1EoR T30 FAE dleln WAL MFEGatfy) Ex 7
(accede)3t G139 hEE A FeEARA A o]AFHS FAPOE FH

SAG e Wee Ak 2Fo AYsa
slolzL 7% Aokl BE slolmanl e AdsAE dyh 57,
Al WEE, FF, olgYel, YE, MRS, m=dol, Add, % 5L
ol AL WMASL slolaman FHE FUHOR FESUTU0 1
& Z7pl A AekTol opyMA FUWOR o] 1/uu] FH
tUnE 88T Ytk Seuehs "ok s 9m A g
1

FHe & WEEe e Yk

wj Zo]t} 142 o] 3t o] K x A}

|
A%, sl 5 Ada, dntstgdA, 2494 AFdd, AddA, =AAL &

137) AjojAl, stz vl Ay, (AAESHAL 2013), 140~141%.

138) d-&th, TAAA HdotsdEa, (S=oiArEAA 4, 2006). 54%.

139) “Hague-Visby Rules”, WIKIPEDIA,
<https://en.wikipedia.org/wiki/Hague%E2%80%93Visby _Rules>, (&% ZAMAX}
2020. 4. 2), (This page was last edited on 20 October 2019, at 09:34 (UTC).

140) 9013, oro] A 85z,

141) $49-144, oﬂ**‘ﬂ*ﬂli A5, (BFd AL, 2015), 311%.
142) &fjo]Al, TA8tAGAL W siAd=52A(C)dxhe] 7id ., Tet=aiyala] Xy #2448 Al
3, (323 s, 2002), 48%
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166) Tetley, op.cit., pp.235, 262.
167) 251 F. Supp. 833 (S.D.N.Y. 1966): Z=7}A0Ql AlA WA= c}ey} 7t
1) 3*17110*/\10% A7gol B4Rl RAJof ofsf dshEHol AMYst=S Elof QI
“8. ... The Captain (although appinted by the Owners), shall be under the
orders and directions of th Charterers as regards employment and
agency and Charterers are to load, stow and trim the cargo at their
expense under the supervision of the Captain, who is to sign Bills of
Lading for cargo as presented, in conformity with Mate's or Tally Clerk's
receipts."
2) AsteH2 A9 A glo] &AAL Jo}x*’ﬂl FAlo 8RS &9l
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the others to stand void."
168) Tetley, op.cit., p.243.
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YHA L PFE FES]
al

@ R e ol Fara; Bl s ol FALAL i =
T2 sl HertsekA] nEs BE Aol Hasit

fral ZAAHH 93 (United Nations Commissions on International Trade
Law, “UNCITRAL” )= 71& oA 7HA &} &% @k s 253 ads

E EE ZHES TYEAA WU IBAE FF5ta AdEoy 9 EdEF
woto] Aure ZA eSS AATA 19963 RE =S A3, CMI
of FFATE St 10ddel 2H MEE IAeSIFS =93k L,202)
2008 7€ W= w8 FA  C{Fd FAMGEEE FAHD & AN
g & goehe #& & 12¢9 15¢d 4 F3 oM Aoz HAFAUG
A AL “HE T RV} ddeFoR o|FAXE FAEFSEA
bl

#3 F Hek(United Nations Convention on Contracts for International

O

Carriage of Goods Wholly or Partly by Sea)” (°]s} ‘ZH=ZH 732’ ojgtx
Agtholth. EFA kS WA T Ihs 23 oF ot sYE 99 &

e5uY ATS LIFT 5+ AUAIE 15 FR). g 2H2F FHE
A4e TR NERFSEALS PHO2 8 Jee & 5 Urkaw

202) SAFAE], TRE2YE AL A da, 99 Faug oid, vt o
By, 2009, 2%.

203) 2H 29 A2 Al=(.. Partly by sea)ollAl dAlst: siid+{ts Zdst= S
55 1 oo shu ok sigRIro] wheAl marEloloF S0 SRt ¢
U2 TuUE Zeste Hgesolt Mge geo. dE Med 2gesd
o+ glon oY 2% E(mode)oﬂ ojgt e4Aoto] = = gEkYvonne Baatz,
Charles Debattista, Filippo Lorenzon, Andrew Serdy, Hilton Stanland,
Michael Tsimplis, The Rotterdam Rules @ A Practical Annotation, (Informa
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Law, 2009), pp.15~16.; St=2A3H3], 9] AR 10%.

204) Article 88 Signature, ratification, acceptance, approval or accession
4. Instruments of ratification, acceptance, approval and accession are to be
deposited with the Secretary-General of the United Nations.
Aq88x AT, BlE, £, 59 Ee= 71
4. v]E, = 590 22)0 JdAM = AIA Y ARSI 71" R ojof st

205) Article 94 Entry into force
1. This Convention enters into force on the first day of the month following
the expiration of one year after the date of deposit of the twentieth
instrument of ratification, acceptance, approval or accession.
M94xE @0 ]
1. o] of2 2094 H|&, =, 3 = 7I4A7E 7189 & 1do] At
29 A F ;o] YAt

206) 20199 14 15¢ <X F 2571=o] =H=2T Ao AYPZ ied, 1 F 7
T 5, A, EX 5 4 Ut BIEEAE 7IE5Ti("Status:  United
Nations Convention on Contracts for the International Carriage of Goods
Wholly or Partly by Sea (New York, 2008) (the "Rotterdam Rules",
<http://www.uncitral.org/uncitral/en/uncitral _texts/transport_goods/rotterda
m_status.html>, 2019.01.15. ¥32).

o
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A2d 2H=w FHA P2
1. o] 3 FA}A}

ZHEY 722 &5<UCarrien)# o] Y FAAHPerforming Party), 3ol
AbAHMaritime Performing Party) /@S =8t &4dold £33 ¢ E&E
+sA %S Adste AU (A LxR 55209), o] FAA=, A%

A
o7 FAY 8A ot e FUY HAFolY AN mEE = ¢

207) olAI/g., T=A] siiddxoty 45209 A A =
o2 -, TddSgstn SAE Y =wa, (ddE ey, 2013), 89~90%.
208) Baatz et. all, op.cit., p.3.
209) Article 1. Definitions
5. "Carrier" means a person that enters into a contract of carriage with a
shipper.
A1z 79
5. "g4e"e 45911 R4A0MS A A1E ojulatct
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210) Article 1. Definitions

6. (a) “Performing party” means a person other than the carrier that
performs or undertakes to perform any of the carrier’'s obligations under a
contract of carriage with respect to the receipt, loading, handling, stowage,
carriage, keeping, care, unloading or delivery of the goods, to the extent
that such person acts, either directly or indirectly, at the carrier’'s request
or under the carrier’'s supervision or control.
S E
6. (a) “OlATAML = €49 9Jo] xt2A], £4909] A-7PEA @A ols| T
+ w599 oyt Kl/\loﬂ e} st OJEOM st=9 £33, AA, e AR, &
S, B, WY, ot B dwot WRist REAR =899 JRE olgstAY
O|3§5l7| 2 Sh= AE Yetth
211) F2M=Ys], gl A, 115,
2) sllo]1/ulAH] Al Al4x0] 2 A2 5919 AREQl E+= fizjQlo] &<l
I AAARE FRY 5 AT stHA PAR o7 SHAIFA= AlQlstal 9l
(A, T2E2d A o|HRALRA “o|3FAIAHperforming party)'ol]
S|

O

k=)
oL 00 19

o

WA oL, ForQrdiah, A43¢, (Qrwsrs], 2014), 1024, 1030%).

213) Q9] =, 1031%

214) IR, TRE2Y A olsGAARe sldetor 2%, TolleE Rl
26d A3z, (st=sle=/ate], 2010). 411%.
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ZA 2&QdorA AT & & Ur ’?j%é A= SHOA F7184Ae] 44
2 71X T glou, aeAlgdol ARl ks AL aelgMtE At F2 Al
A1 °‘¥ MEZ M2 wehshs PAloge Wol ARSETHAJIHA, Tollidwa A3
o, (HEAE 2011), 55%).

216) @75] LakAIA, A, B, C 3 rthgo] e Fot G siAolagAbatolct. e}
71 = olsiE w71 sl olGAAIRE SO YGAANE oAl L oA
Ate s ARSI

217) Baatz et. all, op.cit., p.62, note 68.

218) John S Mo, "Determination of Performing Party's Liability Under the
Rotterdam Rules", Asia Pacific Law Review, vol. 18, no.2, 2010, p.246.
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e =g FHo| olgnzdets §of tAl olAYAATE §olE AT
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FHG YDA HE 47 BUE O YREAE FYHEE o YuxA
Anchs ME §ol8 AIE Zlol AAT Holth AT ol
Ao A 3ol thstel A AYL A, 25U} ARAYL s,
259 P AYATE Ygol HEHE A5 ol YFAAGL B
ST ol RA ol WA N GOl FFAADS POl AFAAE TRY
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219) Article 1. Definitions

6. (b) “Performing party’ does not include any person that is retained,
directly or indirectly, by a shipper, by a documentary shipper, by the
controlling party or by the consignee instead of by the carrier.
AlE Aol
6. (b) “OlBLAA"E 4l Il £o9 ARY okl AR r Fol
o S A UTHeD HU8 A 2y g

220) Baatz et. all, op.cit., p.63.

221) S, rEEﬂE” T_P'SVJ o[3i B RAL A ‘o]3FAXHperforming party)'oll gt
HA oL, 1019%.

222) W5, 0] w2 416

Aot T=H= Eéf AV ol E RALRA] o] FARHperforming party)'of] 3t
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FTRE el Sl AGAAE Y Trrel AEHE BB FAPFo| A gD 5
AEE Fozm el Tiiol EASE TAPLRS] FEL AT 5 U=
2 59} 220

2. shgol YFA

=g F2e B39 oox nsam FAM Al ARAAY oo
BES}RA Al YA AdS SAsdGh oY IAR F 53 AFTH
o e%0lel oRE olFHAY o Y2 s A4S sFel YAt 3
LH, WESEUe] GT WAAT AHIAE AFSHE Al WELFUAS
Aol AIAAGTL REDHIZ 7329). GehA sl AF AR ST
o] 25 FFHs AASEARY kg FToNA 599 JFE oY
s HEld 294, S, RARIAA S5 ZFAT2D g4el0] wE
A AR - AESA golm £4<le] RAste] 4219 R F URE oy
W ool I At B S QOB el A Welel SYAGAE

g, reeEdaAd oA SRR SAGIARIY o8 9 Aol Tt
MR A, TSR, A104W, (H9F AL, 2012), 815
Article 1 Definitions

7. “Maritime performing party' means a performing party to the extent that
it performs or undertakes to perform any of the carrier’s obligations during
the period between the arrival of the goods at the port of loading of a ship
and their departure from the port of discharge of a ship. An inland carrier
is a maritime performing party only if it performs or undertakes to perform
its services exclusively within a port area.

ALz o

7. "SAOIFYAR = MR st2o] mASH B2 sl sh2o] &
wj7kx]e] Apolofl A &-R1e] O]F-E o]3fstA Y o|ist7| 2 Sh= st UloA] o]
AR ettt US89 4 WolAgh viEepd o s MU|AS 2385 4
712 sh= A% sli/dol g AAol .

226) ARVt TSR T dAto] whE &5Q1nF o]sPHE A} AHQ]o
Wt AE-tfHA 2017. 6. 8. 41 20160+13109H2 -, THsAL, A71E, (3H=9
&r5], 2018), 145%; gA¢t, T=EH 2T A SiidoldddAAte] Ago] g A
Ay, TR AT, A23E Alls, (A7 8E], 2014), 249%.

o o% H.IE,':.
Ok ofl o
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HATE 7L olsht, AALE EE gl BPAAE BT A7
Q ASkRA} 7] WEe] AlekRoldo] ME EaFHTE S Aol ol
I BHAA) AT EsEg BT FeHAT2Y o F AL 7T} 3
Aol FYAAAA 5] BHANE AFeha, A Ldloke] AneA S

YZsok 3120 HPeEUL FUZ T Lbol thsted BE B ZAWo
Watel WA BAL AxoE Arh AkeFlol HFe] £AE MYTVA F
@ Aol RES /AT X %S B, 35T AFeEA BPP

£ YFskA XstH se ALY ESE T8 BAAEA Xike A= 9
= T U

ol A= AlFBATE Yle sFolA distd= A3 HAALS B
stzloll, BIA k=] ZYHA AL S FolFGAAEA AYde FHEds As
WAS ert vk 1% dud ZHERS 73S HEIA L G2 Ut
A sh= sAdol AR ZEI 2 qFA ) oA H o] AAHEH= EFUT
2pgro] WIS 4 Ut old RHEGFH L o) FAATL A kA 3}
=g UdF B AESAY Ad=e] FFolA Fse dte T HaTY FF
o] Alek=zolA o]Fold AL a8t U230
3 A% 9 A4

227) A4, TFAshAZd-+5A12k0] st 2008'd UNCITRAL RN ZH2HHA])9]
NEwolet Aopabao] WA, TEslAT, A49 AM2E, (RAIElE wWelel A,
2009.02). 8% Mot TRE|2F FAY sidolYTAAe Hgd me A,
248~249%; FAR, o] =2, 687 AZNFFS|, Y] A, 327,

228) 2719, T A E(a. (BFGAL 2009), 354%.

229) gAY, TIAIRSol oA AlekEE At AAEQ1] HA A, TEAANHA
Ta A998 Alls, (FAIANHENS], 2010), 165% FX

230) Baatz et. all, op.cit., p.65.
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+(vicarious liability) BAFAF F shutell o] g dAbAtel tlste] Ad7Fat
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231) Article 19 Liability of maritime performing parties
1. A maritime performing party is subject to the obligations and liabilities
imposed on the carrier under this Convention and is entitled to the
carrier's defences and limits of liability as provided for in this Convention
if:
(a) The maritime performing party received the goods for carriage in a
Contracting State, or delivered them in a Contracting State, or performed
its activities with respect to the goods in a port in a Contracting State; and
(b) The occurrence that caused the loss, damage or delay took place:
(i) during the period between the arrival of the goods at the port of loading
of the ship and their departure from the port of discharge from the ship
and either (ii) while the maritime performing party had custody of the
goods or (iii) at any other time to the extent that it was participating in the
performance of any of the activities contemplated by the contract of
carriage.
2. If the carrier agrees to assume obligations other than those imposed on
the carrier under this Convention, or agrees that the limits of its liability
are higher than the limits specified under this Convention, a maritime
performing party is not bound by this agreement unless it expressly agrees
to accept such obligations or such higher limits.
3. A maritime performing party is liable for the breach of its obligations
under this Convention caused by the acts or omissions of any person to
which it has entrusted the performance of any of the carrier's obligations
under the contract of carriage under the conditions set out in paragraph 1
of this article.
4. Nothing in this Convention imposes liability on the master or crew of the
ship or on an employee of the carrier or of a maritime performing party.
A9% 3ol sygatate] Aoy
L IOl AR T18e] Z9o] o] WorlH 4l RaE o2} Mg A
o BotollAl AlFshe 25010 FHa AMYAgts d8d 4 ok
(a) SOl FAAZE Aef=olN & stes 35U, Ad=olA Jd=stAY,
Alot=ro] oAl ofzat tist eSSl
(b) BA, A& = XA 25t Aol (1) ghgo] AR =Atst U‘HEHEi &
}0*01]/\1 gh=o] 22 o Atolof sk, (i) sHAFol AR} sta& Helstd
ZO|AY (i) *&AFT ol7dd of" &-52] o]0 s ol FARE ’Soﬂlo}t %
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234) Article 18 Liability of the carrier for other persons

The carrier is liable for the breach of its obligations under this Convention caused
by the acts or omissions of:

(a) Any performing party: (b) The master or crew of the ship: (c) Employees of the
carrier or a performing party: or (d) Any other person that performs or undertakes
to perform any of the carrier's obligations under the contract of carriage, to the
extent that the person acts, either directly or indirectly, at the carrier's request or
under the carrier's supervision or control.

AI8Z EfQlo) gt 24919 A
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Z A)43}230),

SYLPI BE Jisdol B de-2el2d 3AS By, TYAES, AP
H A2z, (dgdiste Hatd+4, 2018), 472%).
236) Article 17 Basis of Llablhty

4. Notwithstanding pagraph 3 of this article, the carrier is liable for all or

part of the loss, damage, or delay:

(a) If the claimant proves that the fault of the carrier or of a person
referred to in article 18 caused or contributed to the event or
circumstance on which the carrier relies; or

(b) If the claimant proves that an event or circumstance not listed in
paragraph 3 of this article contributed to the loss, damage, or delay,
and the carrier cannot prove that this event or circumstance is not
attributable to its fault or to the fault of any person referred to in
article 18.
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238) AWs| WakY, Rel2T 74| A26%

J

®
cuﬂ.l
IJH_@

14, &3] YIS Rew 2e2g 74
o] MGHIL(APNFUMAAE), 25 LHINLS G Y o] FHHo= A
g FAFYo] 9oT T Pore MG =S ot 9002 (PHERUA E)

2H=2E 7382 “Agtd prEAMAA ="t & 4 Qlck(Paul Todd, Principles of
the Carriage of Goods by Sea, (Routledge, 2016), p.366).
239) Article 26 Carriage preceding or subsequent to sea carriage

When loss of or damage to goods, or an event or circumstance causing a

delay in their delivery, occurs during the carrier’'s period of responsibility

but solely before their loading onto the ship or solely after their discharge

from the ship, the provisions of this Convention do not prevail over those

provisions of another international instrument that, at the time of such

loss, damage or event or circumstance causing delay:

(a) Pursuant to the provisions of such international instrument would have
applied to all or any of the carrier’s activities if the shipper had made
a separate and direct contract with the carrier in respect of the
particular stage of carriage where the loss of, or damage to goods, or
an event or circumstance causing delay in their delivery occurred:

(b) Specifically provide for the carrier’s liability, limitation of liability, or
time for suit; and

(c) Cannot be departed from by contract either at all or to the detriment of
the shipper under that instrument.

A26% sies M-5o £4

e420 WA EX P, EE AAALS m2fshe A EE Asto] 24919 A

Q7IZE St WAISEAIRE Autol] MAE|7] FolL}h Mubol ofshE Fo s,

a2iet EA, F& B AAJEE xshe Agoly o] UAlsts diof th29

252 UEShs o8 FABYY #78=0] o] FU49 Y 47 s

(a) €429 JA, A& EX AAAES Refst Aol gato] WA £ &
& SO tisto] gafelo] L4 Mol AR AR AR Y A
dore] Aol mep 24909 BE AR i ofn Ao HEHAS ol

(b) @910 A, MU E& AA7IZko] hsto] SHat FA0] 9lm;

(c) ol ARl 7 MEE hAISALY Satolol] 2ashA st Ak 2]

sl 9.
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NYFARFES A hate] AYL AEF 3 A

YFAAT} obd ol AA A HA LY BTE S AL AL
Rtk AZRTh A, Alxe] ofs) L5lo] oJWFAAL] R A9

B AR AR £ %a%w 4 e AEE Sy, A4z Al

g2bo) oA Edo) thet BEHIYL H T ZHEH 7o FHELHEE

la 9leu),240 whek o] ALt o) EF W,j ATE 3| 83tH, ol Ao =2

240) A<, TRE2G A4 o] E RALRA] o] AAHperforming party)'of 3t
G A, 10455 FHo A, g =, 420%.

241) Article 4 Apphcablhty of defences and hmits of liability

1. Any provision of this Convention that may provide a defense for, or

limit the liability of, the carrier applies in any judicial or arbitral
proceeding, whether founded in contract, in tort, or otherwise, that is
instituted in respect of loss of, damage to, or delay in delivery of goods
covered by a contract of carriage or for the breach of any other obligation
under this Convention against:
(a) The carrier or a maritime performing party: (b) The master, crew or
any other person that performs services on board the ship: or (c)
Employees of the carrier or a maritime performing party.
A4z et Az &g
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243) AL, "RE 2T AN ol R AEATRA] oSG AMAH(performing party)'ol] &k

‘?_,j A oA, 1024%.
44) Baatz et. all, op.cit., p.63.
45) Baatz et. all, op.cit., p.64; ¥ -vHZAAr Qo] =3 4]4%=
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o] Ft&o] EFUoA FAste I AJAF S FE F Uk f3F o)
PR oZ HEHE o] AT OE A= HAE wYGste, @A) o]

246) Article 20 Joint and several liability

1. If the carrier and one or more maritime performing parties are liable for
the loss of, damage to, or delay in delivery of the goods, their liability is
joint and several but only up to the Ilimits provided for under this
Convention.

2. Without prejudice to article 61, the aggregate liability of all such persons
shall not exceed the overall limits of liability under this Convention.

20 AR
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olo] &3t 7<_L1»0E]- ENS i
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o T %Kﬂ 1, 252%; 2E| 2 FAlo] SAFO|R A= 25019 o] Fof "“0‘
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(Francesco Berlingieri, "A Comparative Analysis of the Hague-Visby Rules,
The Hamburg Rules and The Rotterdam Rules",
<https://www.uncitral.org/pdf/english/workinggroups/wg_3/Berlingieri_paper_
comparing_RR_Hamb_HVR.pdf>, 2019.11.06. p.14).

248) A&, "TRE 2GR0 QojA sIEUSAIdTAAY] o I AMQlo] #gt
He|d AL, 81%.

249) Michael F. Sturley, "Modernizing and Reforming U.S. Maritime Law: The
Impact of the Rotterdam Rules in the United States", Texas International
Law Journal, vol. 44, no.3, 2009, p.449; 3tx=L o|0] o|sPH X ALO] yfAlof ffs}
of ol MRS A Frsien Jgonz Rel2d PAlo] sjato|yu KAt
A AR Apae A-T 2ol Ae} Alze Aol ol o3|y sHEso] AN A
S A9 819 ¢to g LojSqth= AoA siAoli B A2 A [fafgh RX]2hE 9
7do] QltHMichael F. Sturley, "What has Become the Rotterdam Rules?",
Journal of Transportation Law, Logistics & Policy, vol. 83 no. 4, 2016,

p.19379).
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