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HBusan, Korea

Abstract

With ‘General Agreements on Trade in Services (GATS)’ came into
force with the commencement of WTO system, education service has
been incorporated into the field of goods which are available to trade
internationally. Service negotiations under GATS were resumed as a
built-in agenda of Uruguay Round since January 1st, 2000. As the
fourth Ministerial Conference was held in Doha, Qatar in November,
2001, it has been decided that with the commencement of Doha
Development Agenda (DDA), each member should submit initial request
lists in the service sector by June 30th, 2002 and initial offer lists by
March 31st, 2003 to complete negotiations by January 1st, 2005.
Accordingly, real opening of education service market has come.

Basically GATS i1s aimed at creating advantageous condition for
education service suppliers by delivering education services between
borders and abolishing or relieving barriers to set up or operate the

facilities to supply service to domestic or overseas students (customers).



In the globalized world economic frame, Korean education market has to
accept GATS and faces into a turning point of exposure to foreign
competition directly.

According to the definition of GATS, education service trade 1is
divided into Mode 1 (Cross—border trade), Mode 2 (Consumption abroad),
Mode3 (Commercial presence), Mode4 (Presence of natural persons).

Mode 1, cross—border trade of education service, corresponds with the
normal form of trade in goods and education service, flows without
seller and buyer moved. Mode 2, consumption abroad of education
service, refers to situations where a student moves into the country of
service provider to obtain a service such as to study abroad or take a
language course abroad, and it takes the largest portion in the world
education service trade up to now. Mode 3, commercial presence, refers
to establishing branch offices or other education institution by an
education service supplier as a form of direct investment. Mode 4,
movements of natural persons, represents that a professor, lecture or
research worker moves to provide education service in person.

Under the current situation with high demand for wuniversity and
education, and weak International competitiveness comparing to
developed countries in Korea, it's highly possible for foreign universities
to enter into Korea.

In this Korean educational reality, the issues of opening education
market will have an intense effect on setting the standard for our
education. Accordingly, the purpose of this study is to face up to the
current situation of our education related to the opening of higher
education market, set the course for how to cope with it and in what
attitude, analyze policies on the opening of higher education service
market and its legal problems under WTO/GATS system by
investigating related statutes including special acts, and propose
countermeasures for it.

To accomplish those purposes of this study, this study explores the



definition of service trade, trade principles of GATS and background of
service negotiations in Chapter 2. It investigates features of service
trade in detail, general principle of GATS, major regulations and the
background of service negotiations such as increase iIn relative
importance of service trade according to explosive augmentation in
service trade with technology development.

In Chapter 3, this dissertation describes that the schedule of service
negotiations have been confirmed with the commencement of Doha
Development Agenda and GATS negotiations are commenced, and
studies with major contents of negotiation offers in the educational field
suggested by 4 countries including the US.A and changes in norms and
its related law system to the opening of education service market in
GATS, investigates about permit and regulation situation for education
service in the major countries and the future courses in opening
education service market.

In Chapter 4, it investigates the realities of foreign education
marketing opening, issues related to higher education market crisis and
higher education market opening under GATS and studies issues related
to opening higher education market in Korea.

In Chapter 5, it explores current situations of our higher education and
effects of higher education market opening. It also suggests turning the
course for our education policy through foreign examples and studies
our governmental policies for higher education market opening. It
contemplates major contents of the registration ”"Special Act on Jeju
Free International City and Establishment and Operation of a Foreign
Education Institution in Free Trade Zone,” the main subject of this
dissertation and legal problems included in it and proposes

countermeasures and reaches the conclusions.

key words : WTO, GATS, Higher education service market opening,

Countermeasures, Doha Development Agenda, Mode
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o Fglae] Auls B Aus FEANA Aulze] ol G vIAE

M

=
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3 goy GATT #Hdol A+ “no less favourable treatment’S “A A &

W A E] 2 EF Aol A

4>
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A Z7F 1989 d 9] w2 A 337F 0 tid GATT ¥ 374 o] t}.26)

gtA, OECD CodedlAl = “E5d-¢"dte 4017 AFEH AT B4F 9
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nol B3d-28 5 oxag7de] A, v o 2" 2 &dol o
A H=RIEY FAE BES A4 Fokol fvs dwbA RS AT
oAl A4 FEER AR R A S AL

a2y OECD HA] @B EEZY ‘s’ 9= AAEAS] d=rdg
+ a3 H2u= GATT WE=TY Aefol wel, 19919 & FHF oA A
of et M= JHdarAe Akt

(2) =52 vudi

to be less favourable if it modifies the conditions of competition in favour of services or
service suppliers of the Member compared to like services or service suppliers of any
other Member.”

26) W= #AH 3372 Panel Report(1/6349;1989.1.6).
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WHEN TAS] AAERE EFstofoF gt

GATS Al6x =Wt Al (Domestic Regulation)s A7) “TFUH e A A&
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29) g, HAA, 191~193%.
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Ao w A6x 5F L 7= I ALAR Y FE AR FUliqf
Aol =dolyt 71+ Al A3k WA Agol g & 5 9
a2y 71 sullgtAl 8 olek Steet: e F A A ANA Loy I
Aol o)t dd ARHA @gozZHA Add=ao]l FEHoz Vg & ¢l
RN AEE EAdAGl ¥va & 5 Sl

AbA “ghg] A 71" (reasonable expectation)E YWolA = oFF Tl “H
& 3} (nullification) ¥ &l (impairment)”= GATTol A ¥ &= GATS A
23% 33D = Wk E o] Q= “ofF ] 9Ink AR "(Non-Violation Case)ell
e = qF&ol Zhestth BlE AT B2 dl=mRid ol g of&oly

MEN3} 2& 972 sjusta ohustdnt soes, TuAe 2 4

o)

31) GATS Article 23. @ provides, “If any Member considers that any benefit it could
reasonably have expected to accrue to it under a specific commitment of another Member
under Part III of this Agreement is being nullified or impaired as a result of the
application of any measure which does not conflict with the provisions of this Agreement,
it may have recourse to the DSU. If the measure is determined by the DSB to have
nullified or impaired such a benefit, the Member affected shall be entitled to a mutually
satisfactory adjustment on the basis of paragraph of Article which may include the
modification or withdrawal of the measure. In the event an agreement cannot be reached
between the Members concerned, Article 22 of the DSU shall apply.”
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33) OECD The Code of Liberalization of Current Invisible Operation, D. Insurance D/6, para.2.
d) The competent authorities shall decide on each application for authorization by an
insurer from another Member State not later than six months from the date on which that
application has been completed in all particulars and shall without further delay notify
their decision to that insurer.

34) OECD The Code of Liberalization of Current Invisible Operation, E. Banking and Financial
Services, para. 2.c) The competent authorities shall decide on each application for
authorization from a non-resident enterprise not later than six months from the date of
which the application has been completed in all particulars and shall without further delay
notify the enterprise of their decisions.

35) GATS Article 6. @ provides, “Where authorization is required for the supply of a service
on which a specific commitment has been made, the competent authorities of a Member
shall, within a reasonable period of time after the submission of an application considered
complete under domestic laws and regulations, inform the applicant of the decision
concerning the application. At the request of the applicant, the competent authorities of
the Member shall provide, without undue delay, information concerning the status of the
application.”
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Broles AU dBLESS AZIEA 2 Aolv. 2y Ay AT
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)
BN
i
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°

GATS #1830+ HIHA 7539 AEF =

36) g4, AAA, 207~216W.

37) GATS Article 18, provides, “Members may negotiate commitments with respect to
measures affecting trade in services not subject to scheduling under Articles XVI or XVII,
including those regarding qualifications, standards or licensing matters. Such commitments
shall be inscribed in a Member's Schedule.”

_28_



19919 o] FAZAE 4] fFo2 FReE FRoNA SASA © Aol
oo F, RAEA AA AL AgHTt WA B Aol of
Y ¥ o AARY A zude AwsE &
B} e FAES FATE GHE Fiho] o2 AASAY WAdE

FEE T 5 YRS F Aotk WA FAE ARHFES TAE DY

o % %@—;— T oAk gl Aol R E hFAE Ve 9
A HE =R WAl FeE AR ks fdu AN HE

Au) e s wxE 2 gtH Folo)lE F7HA ko o
ol Hroh dlEAA Ho] GATS A6l A AF-AA807 7«
A FFolH, o] Qo AR EEO FaE A o

9]: Separate Banking System)”7} =238 tjsle] FHA
p s

AF7A AQ(HALFY : Universal Banking System)™d & A EE of&3)
= Ae 5 5 Ut

38) GATT documents, MTN.TNC/W/35/Rev.1(3 December 1990).

39) GATS Article 6. @ provides, 4. With a view to ensuring that measures relating to
qualification requirements and procedures, technical standards and licensing requirements
do not constitute unnecessary barriers to trade in services, the Council for Trade in
Services shall, through appropriate bodies it may establish, develop any necessary
disciplines. Such disciplines shall aim to ensure that such requirements are, inter:

(a) based on objective and transparent criteria, such as competence and the ability to
supply the service;

(b) not more burdensome than necessary to ensure the quality of the service;

(¢) in the case of licensing procedures, not in themselves a restriction on the supply of
the service.
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50) GATS #|16%

(D With respect to market access through the modes of supply identified in Article I,
each Member shall accord services and service suppliers of any other Member treatment
no less favourable than that provided for under the terms, limitations and conditions
agreed and specified in its Schedule. If a Member undertakes a market—access
commitment in relation to the supply of a service through the mode of supply referred to
in subparagraph of Article I and if the cross—border movement of capital is an essential
part of the service itself, that Member is thereby committed to allow such movement of
capital. If a Member undertakes a market—access commitment in relation to the supply of
a service through the mode of supply referred to in subparagraph of Article it is thereby
committed to allow related transfers of capital into its territory.

@ In sectors wheremarket—access commitments are undertaken, the measures which a
Member shall not maintain or adopt either on the basis of a regional subdivision or on the
basis of its entire territory, unless otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical
quotas, monopolies, exclusive service suppliers or the requirements of an economic needs
test;

(b) limitations on the total value of service transactions or assets in the form of
numerical quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of
service output expressed in terms of designated numerical units in the form of quotas or
the requirement of an economic needs test; Subparagraph 2(c) does not cover measures
of a Member which limit inputs for the supply of services.

(d) limitations on the total number of natural persons that may be employed in a
particular service sector or that a service supplier may employ and who are necessary
for, and directly related to, the supply of a specific service in the form of numerical
quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and

(f) limitations on the participation of foreign capital in terms of maximum percentage
limit on foreign shareholding or the total value of individual or aggregate foreign
investment.
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60) 9=ed At Ao A9 FEA] Ao 2t EAT W FAREA A
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61) If a Member undertakes a market-access commitment in relation to the supply of a
service through the mode of supply referred to in subparagraph of Article and if the
cross—border movement of capital is an essential part of the service itself, that Member
is thereby committed to allow such movement of capital. If a Member undertakes a
market—access commitment in relation to the supply of a service through the mode of
supply referred to in subparagraph of Article it is thereby committed to allow related
transfers of capital into its territory.
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