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Abstract

The Legal Issues of the Health and Medical Service
under WTO/GATS

Jung, Dong-Jin

Department of Maritime Law
The Graduate School of
Korea Maritime University

Busan, Korea

For health services, there has been slow progress in the trade among
countries owing to restricting the movement of natural persons, limiting
commercial presence of foreign health institute, and technical barrier
against cross-border supply. However, there are also lots of trials for
enhancing the health services through extended opening health service
markets with positively changing approaches toward the health services
among nations. To achieve the goal for the better health services
internationally, it is necessary to promote market access and regulation
measure in terms of market principles. Therefore, in this paper,
international law issues and domestic law issues on the view of opening
health service market is discussed in the WTO/GATS' ideas.

First, this paper reviews most-favored-nation treatment, transparency,
domestic regulation and recognition as well as market access and
national treatment as a concrete promised article as basic WTO/GATS
general article for international trade.

To show this point, it suggests the current domestic arguments on



GATS regulations and analyzes the relations between WTO/GATS and
health services as well as freedom of health service among nations.

Second, on the basis of the general review, this paper also discusses
the issue on laws of the telemedicine services with cross—-border supply
crossing over nations. it also covers and analyzes the 1issues on
qualified telemedicine service professionals, the responsibility of
malpractice, personal privacy and personal information protection in the
electronic communication system, the legally effective prescription and
international law and jurisdiction with malpractice.

Third, this paper deals with consumption abroad in terms of health
service cost. This issue is related to domestic health service for
foreigners and health insurance and the authoritative institute of the
responsibility.  These regulations enforce to control service trade
business directly and indirectly.

Forth, the commercial presence has been discussed for health service:
for establishing foreign enterprise branch and joint investments, foreign
investment laws, and foreign currency laws for covering management
and business for health service. According to these regulations, this
paper views permissions, licence, register, opening business for health
service practice, especially foreigners’ domestic practice with high legal
barriers against opening health service center.

Fifth, the i1ssue on movement of natural persons has been discussed :
professional legal qualifications for the health service, though highly
professional licences, such as lawyers, cpa, engineers and medical
doctors, are not easily effective to other countries. This paper discusses
the process of foreigner's acquiring health service licence, mutual
recognition for Thealth service qualification and health service
legal barrier at foreign countries.

Finally, this paper discussed alternative ideas, mutual recognition
agreements through bilateral and multilateral negotiations, such as for

movement of natural persons and professional legal qualification. These
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recognitions will not be accepted without agreement and equality of
education periods to achieve there licences. However, the movement of
natural persons also should be issued with the financial laws through
international institutes.

There have been lots of issues on the international telemedicine
services, such as qualified telemedicine service professionals, the
responsibility of malpractice, leaving to WHO/GATS treatments as well
as supplementing domestic telemedicine service regulation laws.

For the problem to health service users, it is dependent upon being
covered by public health insurance. In the days of international health
services among nations, the coverage of public health insurance should
be revised for the proper utility for the users.

To be easy to access the long distant and foreign health services,
opening procedure, establishing health service center, and investment
policy as well as financial laws must be clear and neat to the related

people.

key words : WTO, GAT, Telemedicine, cross—border supply, health
services, most-favored-nation treatment, commercial

presence, movement of natural persons
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1995 d WTOA A7} &3k o] A G ZAA7F WTOTHSHY A 2%
AAZ AR, 2001d WTOZFE 3] ool A WTORES N 2ol Al of g A
(Doha Development Agenda : DDA)S A& sl7| 2 AATo] uwbg}, An] =

A Hokel @A AGAFEL BweA EgHn Ak oA A
of #e =t AuAiors] AEAT AL AYH L Yk WTOH Ao

e, kel A sle] mastis }9/TE HE HE 1FoR TR
WTOY T B4 ES dasie 719 398 15 4EF494, A

3 FgHAA AHANARFA N st BE s dFo] F
gt 7o #dEE dF 5 g9ets 379 ol A3 (Councils)ol ok ¢
Rbo]ALs]o] B uste= FHA VT 2FY FA7ITFEA WTOHA
TAE 2L F9712 % 93] (Committee on Trade and Development), = 4l
T A A 39 Y 3] (Committee on Balance-of-Payments Restrictions) 18] il
of| Ak 2 A 8 4 9] ¥ 3] (Committee on Budget, Finance and Administration) =
TAET. o] 3/ €3 = GATTol Y= HAHAAR, 1 Aol= =
A gde WTOS #HFo tgsiotets Bdd 7los d3stes 7IT+E0l
o AHA DFe Beam FqP Al Yete] AEd vl E 286t 9
o olE ¥AL 19709 =age= 3 F
Astelom, BE WTO 3= A&HA Feth os 7w WUAdw

=

7191 9 3] (Committee on Civil Aircraft) % A%



Government Procurement)ZA], A A3 & uf Yubo]A}l3] 4ksl7] += oy
th skAIRE, WTOO A= Al oA 1 dedstS dnto]A3]
of A714 0% FHrstofol FrpD

WTORA drbo]Absle] ®Hists FAae 3709 a4 oAt = AF 79
o] A} 3] (Council for Trade in Goods), A H] 2% ¢ o] A} 3] (Council for Trade
in Services), 123 A A AA] F9H-H o] A3 ((Council for Trade-Re
lated Aspects of Intellectual Property Rights : Council for TRIPS)o]t}.
o] T AMH|2aFAolAls]l= AH| AT e dWE A (General Agreem
ent on Trade in Services : GATS)S ¥ )2

FEROFY AAFAL BAH GATTAA ofer HAHAHoz ¥

Zlsto] ZRHrol o] X HEAY Hlsto] MH]=F REL A

2 28k el 2 X He] ATE A= A
o 3 Fom Qg ORA AB]AfoFe] WS FAYPdAA AEA
ARoz F7txo] DDARYS Tote] =95

1970t S0k ok HIZ A FAF el A AR =7t Fordow ghef

H3 FA WG] Af s EA L A E ) A GG 19729 OECD 4 & 3
A AgTEUS, FHREE FH 52 Ak FNTIATE AR
DAIFL AARGY. o AF] HuAHY R U RAwd BA

I FEaEd Y BA(1973)"De A A 1] 2=F 9 (Trade in Service
yoleb= &ol7F WA R =QdHo] MuaAYgrt FHew HAFE F
dom, FEFae dHa qrrle] A&Ubssitte e A4 &S
7hA gk A

1) WTOEA A4z 88, Earghrd
T8 T, AAFA7IFe] A=A
= §]—_0_ X—17] Hog & Lh:]'

A" 7= @Al skl ARlelAl FoE= 7]
= SolA EEH olg 7T dutelAlgel il

2) WTO A= 98794 27, $Folgt=d Ao o]al(Guide to the Uruguay Round
Agreements), te]AAAAATL, 2000, p. 10.

3) OECD, “Report by the High Level Group on Trade and Trade-related Problems”, 1973.

4) Williams J. Drake and Kalypso Nicolaidis, “Ideas, Interests and Institutionalization : Trade
in Services and the Uruguay Round”, International Organization 46.1, 1992, A&
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FATAE e TAuaRde Bd ANPHGATS), of AA
WTO &t @7 2as ol

Aol srde Fg, B4, A4 § B FrY) $org E¥as o
2ol 1 WAE AR/ WA T A WEA BASH AL o]

HE MH 205 A9stas BE Bofo] MuH|AF o of g

= A B X0 GATS7E A&8u9= 24 A4S FiL At
AMHl 2= FAAAAE AulEF oo Fefg = ArEA oy, o] &

e T¢-AY e ARAT Bk ofygt o5 FEH Yt

#(non-governmental bodies)ol] &3 HaM A= Easch A4 A

/g #oF= A UNCPC(United Nations Central Provisional Product

Classification)s= ol w2, A4, AFYAlA, 1AM, F&, 25, A,

T, BA-ARE, B33, LB w3, Axx 2F, VBN E 5 1270 2ok

(sector)® i ET} A5 dFH(sub-sector)ZE AEZ(HE, A, AF,
A=, dAYAE, FFdAAYAY, BAAE -4, 85-A95, FY95, &
s 5, ASFH, AN, FeAh dd, 2, A9dAY, 3, e

o] (Courier), A, A1z w3 2o WY cd Gy, i3, d2, &
=

&, B2EF, Ay AMnl L 5 15570 &
o

5) Michael J. Trebilcock & Robert Howse, 7he Regulation of International Trade(Ch. 9 Trade
in Service), London & New York: Routledge, 1995, pp. 219-221.

6) A4, “WTOS] A Foll wgh dntgdAe] A7, A=Ay 39 2%, 1996, p. 116.
7) GATS A1z 13 42 43



AR e Aasy] Bie] Adol WA FRolth AuAT sy
ol Aol AEel 9A gtk AE BAlel AW AuAFe] gL
WA A3 WAt G Bgstel 4% AAAIL Fh] Y

Srts AR =99 oot}

HI

o] o FToA HAJEAHAE HEAH} Iz olFS AdstE
A R A, T av| Y pEEN BAEE Adse HlEN HH(E A
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ol FHTh 2y AT BE HUEEC]l wule] R s A B
SAH =AY ANE Fuste Boh AFAFH Wgo g A3E A
TEm ga, 2 Mulas 7 AxH oz HAbo] sEEAY 7 &
Mol o]FojA = F F9@A o]l Wskatn Urty WstE F i A we
A =7Eke] FYe] dukstAl o] FoAA 7] A e A= A qf

H
webd o =wel e B sMH Ao dfste] thEat Zo] FAE
2] a2k skeh A A, GATSTHA S 4
So, FRA, SdarAe 98 a2 A FExFoe
24 AFAT, Wadds 5o 23S HES, oY HES A
stof, B sn A ofoll A Muj=e) =7 3t o]Feo] 3 FEjQl o
B2, 94 A5 mE dAA Az o @A, ZkelwA g
adlo Be % FAYH o, o BAFAlY] A AFA, o BAFILA BIFE
Ry Sl A RPEERE [, S Be el wie-in soll thEk Ayl
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FomA AFH= o8HE Fol oo sBEtt. oskAe el o7 &

IS
=
BN hu

)
Lo

8) Pierre Sauve, “Assessing the General Agreement on Trade in Services Half-Full or
Half-Empty?”, v.29 Journal of World Trade 125, 1995, p. 132.

9) A=, “WTO Bio|gan|ze] gsldst 2 fAl o], vighg<dd 3], 2002, p. 24
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2w WTO/GATSA 9 HL5 By
R falt 5% e

F1E A= 5o B

1. Al 29 EE

AMul 2o g H MBIV R FRE s 54 daiMde s 1
of A7t dAeHA A o, tiFET o MEE EE

o= Al EF o2 A An] 29 MV (Intangibility) 2 JFEA 0]

FExekal w12 TPHIllS 27k Wd AHj 2ol 33 AojoA, 4

“BAFA A g i R AAFAIL Bl 7t d Wy HETo

Aol vk, AH A= “FAFAe] A Fel osho] i LS B

WAsAl 7= "= AL Ak wEbA ARl o

Aol7t =7bsst Aul s Aqkapel o xpte] SAY HEF9% F

Aol Mulz=A e E7F23 Qiolth. & TE AH| X(service)d A9 +=

“E Ve e A 2ol Ay :=#=HYH Q) F3 9] AFE(an intangibl

t
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(Do 1~

Jo tlo
ox Mo ©

lo,

o
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il

ol
lo

e commodity in the form of human effort, such as labor, skill, or advic
1Y Ze Algel A Ful-@ulEE BE PEE AF | “AHI ohd

o A AT Fow Aosta

12) o8, “-guie} Aul2 59 Mk Hily”, d8 4188 A4, 1991, p. 12.
13) Black's Law Dictionary, Tth ed.(1999), West Publishing Co., p. 1372.
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T, AE e o, i) AHAY Fa¥ HEsie], At o FFo) A
AsH =S Y=ol &vets ARlzol digk 23 ol i) e 3
k7] e FdA FAE 23T A=
e

o]
Absel FAE 2FIHABE ©). tt AT AFS FAF ] loA

Hl
1o
of

2
=
2
>
>
=
[~
it
of
o

Azgduel A, QAR D @ NAR R £4E wAa] 9
shol ‘gelde =A% FHetoob BrHAIZE 3TQ).
A Y AN ATAYR e AuaTde] JPL WAL BE x4

$RoEA Aoz WAE A TRHOR TAFH YA Az

B
)
=2
=
ro
=
i
ol
o
Gl
=
ACH
)
rlr
r“O

2
f
X2
;
=)
)
=
=
S
>
=
[
i)
ol
flo
_)‘:

14) #3052l Au|2atgde] Ak wstel Aakgel Avla, tieldAlg A4, 1991, p.
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H 2RI E 1) 37437 FF(cross-border supply), ii) 3] 2 H](consu
mption abroad), ii) 4% F A (commercial presence), iv) A<1Q12] F A
(presence of natural persons) &< &3¢ AH]|2~9 Fgoz U 7HAE &
TRt AT (A1E 2.

An] 2~ 9] ¥ (supply of service) AlH] 9] A2k -5 A F3

Jﬂ
)

2l
2 s 2FFH(A28F ®). 49 A F Al (commercial presence)= A H]
25 398 54om 3d=Y JdE WHelA 1) WY AY, s =
A, i) AAY HEAFAY B B {4 T 9 R FEHY Y
A2 = AEA A 3 ALA H(business or professional establishment)' <
o] m] g Th (A 28% @).

MU=~ FEstAY 2¥lst= Ade HAAI Ao EdHH, b &
=9 dFAE 21 de AARAE ANH=FAPA ' 244 b2 3

N
A= AAQ o w ERATALLE @, ®).

o,

rr

:{o
oty
o
(o,
o
PL
=
>,
-
12
o
Jeb
)
ol
=

GATS= 794 3 A4 # 5
FAFAT Y] AT Mg AATHAS AN = FRLRA
AMul ol Bg gt gt AHAAE F-HE AT GATS= 1
HHE S “AMuaFge s A= AdxEY AnzAGALIE Al
@)= gtAsAL 3tk GATS A28x (o)l A ‘ARl &l &S v A=

&

FHES 22 telA (1) Aujze] Fuf, A& T o], (2) AH[A
e Bdste], ARt or FFoAA ATHES U0l & 8t= AH|

16) &8 ABA, HFAk 1998, p. 322.
17) HS3HE16), AAA, p. 309.
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ol W AT olg, () e HATe] JE el Az FFH)
A%, FQH FAT LTFE AAT AR FA BF 2AF TFI
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o2 HE
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o] el &9 A (inquiry point)E A @ okstH, g TAA= AA F9
719 AEs AdgA (g “AAFG7IFE Aol k)] HEY
ZHE 2 olulo] AAHojof gttt U EAI AT detd= 1 &

oA MA el AzAe] Bete] AWAoZ AT $EHe] Feld 5 3

20) GATS A3z A2,
21) GATS A3z A3,
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MBI 778 (National Treatment: NT)gh b7 vete] oFs]itol] 7 A1¥ &

ool 9Joj A ¢k T HWAHE A U AT xpow 7t YL e g ouk

o =Y MHlz= B MH = Fa Aol Al ARl g G vA=
P

wE zA9 pastel Aruzte] B Au ek A

2 B g il TAE MulEEorel oAM= T FFFEA FR
g ALE o] 9] o] o AWEAE FAEY. F, Aol Ax dE R T

7)
of &ty A FsFEel SAlE Fokdl ojM= & FEIEel 7IAH

CERERES N2 e
p

o714 EREES e P4 AARART ol FHHoZ FU
F Ao A AR AT Auz, 9T Au2FFANA Beld 052
A S obdsh ol 9% Au|s}

obele] @ @wel BF v wlv)

;

-
[e]

o

JeAzd A4 UEuT Beaa 2o oe

22) GATS A3z Al4%.
23) GATS A3z A5,
24) GATS A117x A1
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® G4 W% 2 ARz ALY dFURT B g 0

@ FA NAHA 2 AREARA ALY DAL B @ oS

webd of| ZA7b FEYS fukelif oln BAgoE -9 F
7 FQoinet B dFAA MAE AR FHe] w AR

StEE Fojoled, oo g A7 Fo] A17x 3o Yo} Ue “FAX
A" (condition of competition)o]th. Tl 22 HHAA Fo|A] = Av]|AFHF

Aol A A FRE T AAA e AR VIEL®R g U=y

GATS A7z 3FD) Ao w FdsAY Aold tfe= 170
T 8Fe] I e FF AHl A e AP 235 A(like services or service
suppliers) ¢t H 1 s}o] 3= o] AMH| A E= MB| A FAlA st ==
o= e=delAl &

o
_
o
ol
l‘lf
—[o

74 A Z 7 (conditions of competition)
g =2 2oa qrgska At
ool =l P AR FeEegk Hol glojof drkE AFE Y W=H
) $-(De-facto National Treatment)E 321739 Wl =7lt]$(De-jure Natio
nal Treatment) .t} AKX G 7HdoZ A 1991 Z7bA W =7o] A
b ey ARG e A= R 7 GATSH A Ao A4 AL ofyH G
ATTY OECD Codecl A% oln] Q1A% 7ldeoltt. =, GATT A3x W=
o) - (National Treatment)® “EE FTYFFS B FulafAlel dolA
T TEdEEY 26k 42 FoF 3tt}.”(.....shall be accord

[e)
o
ed treatment no less favourable....)8F2®t AL o} GATT 4

rl

o] 4+ “no less favourable treatment”& “A A &5 3 7]3]"(effective equ
ality of opportunities)® &A1 s} $kow 1 thF 2 Ab 7} 1989\d ¢ wn) =+
WA 337%0] e GATT s dHA o]}.26

25) GATS Article 17-3. “Formally identical or formally different treatment shall be considered
to be less favourable if it modifies the conditions of competition in favour of services or
service suppliers of the Member compared to like services or service suppliers of any
other Member.”
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@3, OECD Codedll A= “Fot¢ gt &7k AFEH AT BT 99
A 23t 2F(The Code of Liberalization of Current Invisible Operatio
noll B3-23 & =xag7Id Ad, dad ¢ A" 2 &Fel 9o
A W= BY FAE FEs AFA gotof ks AWty RS AT
WoFA Z FEEE A S T At
a2y OECD 94 @A EAS] “sout'9 gul= AHZS d=rld

© g3 == GATT HEZ Aso wal, 19919 = 22944
Qboll = T & okel oA W=mRIS-o e A= AEdrAS AretA

AA 22 A E FIdHA HA

P

=

(2) NBEIRfFFE Y] %

AAZAY] S “FF APl EE 5T MY 23T A (like servi

ces or service suppliers)o]th. A& t& Au] =1} Al A2FF A 7o F A
21L& vlugtgs AL FAds] FYue dolga & & Uk a8y
A7 HE5 AL AARZ 5F Hila EE AT FAUAAS TR

7l g e A7 2AE g dtte Aot dow HATIAA AN =7t

26) "= FAH 337Z% Panel Report(L/6349;1989.1.6).

The word “treatment no less favourable” in paragraph 4 of Article I GATT call for
effective equality of opportunities for imported products in respect of the application of
laws, regulations and requirements affecting the internal sale, offering for sale, purchase,
transportation, distribution or use of products. this clearly sets a minimum permissible
standard as a basis. On the one hand, contracting parties may apply to imported products
different formal legal requirements if doing so would accord imported products nore
favourable treatment. On the other hand, it also has to be recognised that there may be
cases where application of formally identical legal provisions could in practice accord less
favourable treatment to imported products and a contracting party might thus have to
apply different legal provisions to imported products to ensure that the treatment
accorded them is in fact no less favourable. For these reasons, the mere fact that
imported products are subject under Section 337 to legal provisions that are different
form those applying to products of national origin is in itself not conclusive in establishing
inconsistency with Article III : 4. In such cases, it has to be assessed whether or not
such differences in the legal provisions applicable do or do not accord to imported
products less favourable treatment. Given that the underlying objective is to guarantee
equality of treatment, it is incumbent on the contracting party applying differential
treatment to show that, in spite of such differences , the no less favourable treatment
standard of Article III is met.
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E
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ouf, el Tfo) FoFol FA Ak Qo] ohld FPAL, I
WE 5 e ARE Az AL o)HE AEe

Y=o Ml e AH2gEa He) AR e F A xA7E 44
z7o FFL MAEA A2 AAHE Aorh “FAFE o (in like
circumstances)”©] “o]® O] $-(treatment)?] o] 7]F"olg}H o] 2l g o7
T FAd mE APasrvt A=y e BAR AZH7] Wi A=

5o Mulz=gt MRl aA F g HuEAvE He sl
GATS A17=x 332 “Zb= AMBl2y AHlzggaed Al 4Ax3S frd
Al 4 (modify)ste= 4ol o=delA &g ois-=2 Eo."ga qf
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27) AES(F10), AAA, pp. 188-189.
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717 (licensing requirement)¥ “7]% % 3 "(technical standard) 522 &
& F A
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HAlE AbFelet stoete el FAA A ANA bl olw =oH ALY
olgt¥ A6x 530 oFF fNke o ® HAE ofy gttt stH d A}
A AFS Sotod 2T Tl AlY EAE Aol EA HAY] W
o]t}

AaHor A6z 5FL 7Y FUALAER G FE 2L Uit
Aol =dolyt 71E AL A3k, WA gl dAEdt &
a2y 71 sllqtAl 8ol Ste ke el FA A A Loy
Ao o)ste] A ARFHA FFozN Aol FEjHow e = gl
NG AFE EATAYe] v & 5 Q.

AR “gE]d 7] d"(reasonable expectation)E WolAE S aeo] “F
& 3} (nullification) ¥ &l (impairment)”= GATTol A B &= GATS Al
23% 3330 = REedE o] 9l “OfF HI9]RE AF#H”(Non-Violation Case)ell
e = qr&ol Zhestth Bl & Al R = RIid ol B of&oly
MFEN# 22 o35 fjutetA] ofystitt stoete, s ltAle] s 2l
TFEQA oate] AlgEZo] BErEatA HAUS A SolE A23x 33l <
gto] o Bk At o ZAAT]7E 7 d A o]

[e3

—l>
o

2

GATS A6x 53 (b= % 5% (a)9] 870 FHHL YA AFE
dtgtel ol Befme]l dd AV Aol ALY FARES AFSEha

9 Aol ool o 3elst glefor drkm FAsa ek,

Ag o] %L ofZAE Ll FAE AoRA TAEEL AEFT

o
3o,

30) GATS Article 23. @ provides, “If any Member considers that any benefit it could
reasonably have expected to accrue to it under a specific commitment of another Member
under Part III of this Agreement is being nullified or impaired as a result of the
application of any measure which does not conflict with the provisions of this Agreement,
it may have recourse to the DSU. If the measure is determined by the DSB to have
nullified or impaired such a benefit, the Member affected shall be entitled to a mutually
satisfactory adjustment on the basis of paragraph of Article which may include the
modification or withdrawal of the measure. In the event an agreement cannot be reached
between the Members concerned, Article 22 of the DSU shall apply.”
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A WA AAAFS A2E ° JojA Aw Rl H3ko] §-A]7] 3
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oA71A Fdely Wgeleta sty ojrt Aztetr] Ay SAG e 9
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4) FAzA ) AN, FRN, AET &
GATS A62 13& 2t 943 FAH %

A AL Wge BA AA gEth GATS Al6x 43
Ao FAEA AA] i F&E URSIFE 1 #glo] mFojh7] u

AH k% onE BEFn BE AuzRokdl ystel FAxA FeA
AP, FAG £IYTE FAFAL ot AuzFAY AuFEt
S oA e Auzioks AAoE Fa Frhel Al P

A Gk Au]sPofe] Falol

(5) Q-3 7F& Ao o F&
GATS A6x 332 Anlx
oA BNYHE 28 91 BF ZE AVMAAAM AE
A 717 el AA A A 1 AHY BEE AAS dEFES A
shar ot o 7lel A “HEER QD I " (reasonable period of time)o] @ A}
A2 #ad Futel gl ojet #HE AFF o2 A OECD AAF9 ¢ A
P

A st ofe] HAMulAFoke] AHdd = 23 % 54 MUlAE

—~

31) OECD The Code of Liberalization of Current Invisible Operation, D. Insurance D/6, para.2.
d) The competent authorities shall decide on each application for authorization by an
insurer from another Member State not later than six months from the date on which that
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o] YA XFPRLE HE 4
= wea AA gle] 2 Ads FA
GATS A6x 332 AA=A AHA] a7do] 3l

a2 e dgol] e ARE AT E FASL U

6) A-37t Sol HF PFARY FUTFA
GATS Al6x 282 <1-37F 9 7|8 #2355
WFAGA A BF zFolrh SFMu2 FIYA) HPS A A3
Aol PAFAEL W EE on HyHol dPTES &
date] of| AA AR B 5 2
W, AR EE FAY) T Akdel AP A
@b glolth
GATS A6% 28& Z4Fo| ) #usTFEL A
2

o AAFES 5

Fol B UTo] of@ AGARe] Watel FATol o] & GATSHH
BAS AV A B AL oheh wprol waw FAT] FTA

HAzE2 BF 73 F o W (exhaustion of local remedies) GATSA 9] H A A

application has been completed in all particulars and shall without further delay notify
their decision to that insurer.

32) OECD The Code of Liberalization of Current Invisible Operation, E. Banking and Financial
Services, para. 2.c) The competent authorities shall decide on each application for
authorization from a non-resident enterprise not later than six months from the date of
which the application has been completed in all particulars and shall without further delay
notify the enterprise of their decisions.

33) GATS Article 6. @ provides, “Where authorization is required for the supply of a service
on which a specific commitment has been made, the competent authorities of a Member
shall, within a reasonable period of time after the submission of an application considered
complete under domestic laws and regulations, inform the applicant of the decision
concerning the application. At the request of the applicant, the competent authorities of
the Member shall provide, without undue delay, information concerning the status of the
application.”
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717} 7hs et AL ofYeke Aot
gy dwbg oz GATTAAstAA =713 EAdE o= 2 ouE 7t
A= AL FAA ARetel digk 718 A A (individual decision) 2 th% W7
o] gf A A Al (regulatory regime)y 3 A ¥ 8 (pattern of practices)©] t}.
d5 &9, &= Wl LAt A= A=l ekl MAA I FFo)
A FHRERS BF olv GATSHY EAS A7Ist7] oo 440
A AL AALE AT A He Aotk mAAdRAY AAdE BET
Brole e AALES AZIEA 2 Aoty ey AW AA 7L
gotAl Hol AR FlHAFAEC] AP Sl A
HAEFES Br7retar AldS RIE-EHWEl oA wrEH R L s
-¢st= 4d-Foll= GATSH S EAMZAEDAE L&A 2 Holthsd

HU

GATS A18xP= HFHA 7453 A& 0= d zwoly
1991d ol A A S 47 FEoR JFEskeE HAAA SGASA F Ao
otk &, FAEA A4 fFAE ALl Wavlidig-o digh Algko] o}
ez ¢aFdd R a7t gloy AAEY Auzudgs Agss &
HE T FAELS GAET S Fote] ol AASAY WA=
&S T U=F F Aol wEkA FUHH AR EtoFSS A E B
(Bottom-Up Approach)ell we} 7|4 stA €ttt 2fu® ofw 3d=xo] o
of #g GEHS T AL Rl Aee FEEd o F AR YEUA &
A Ha 57k @Gl A Fej| AMF N k& o] SRR VI AEA He

34) FAFF10), AAA, pp. 215-216.

35) GATS Article 18, provides, “Members may negotiate commitments with respect to
measures affecting trade in services not subject to scheduling under Articles XVI or XVII,
including those regarding qualifications, standards or licensing matters. Such commitments
shall be inscribed in a Member's Schedule.”

36) GATT documents, MTN.TNC/W/35/Rev.1(3 December 1990)
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1ol GATS A6x3D] 4% <AA -2
3

S
Folu, o] = AREdo}t FAEA G
A

Ll x of = ddem JdANFAY HEd A HdRE AFA
AR =He=A, B 7led x50 UM SARY A5 AEade A

T A BdE dEzes 2 BLEEFE ZddES Ho 3
A

= Y (2 F9: Separate Banking System)7} At thsto] 4
AF7HA AAQ(AA T2 : Universal Banking System)3 4 JE= oF& 3}
= 3AE E T OAUATR

Ayzdy ddaide AR =Y AR FuA], = A

37) GATS Article 6. @ provides, 4. With a view to ensuring that measures relating to
qualification requirements and procedures, technical standards and licensing requirements
do not constitute unnecessary barriers to trade in services, the Council for Trade in
Services shall, through appropriate bodies it may establish, develop any necessary
disciplines. Such disciplines shall aim to ensure that such requirements are, inter:

(a) based on objective and transparent criteria, such as competence and the ability to
supply the service;

(b) not more burdensome than necessary to ensure the quality of the service;

(¢) in the case of licensing procedures, not in themselves a restriction on the supply of
the service.

38) Selbehe AT RYFAN FYToR AU ABFORA JUY FAS B A5 v}

et
39) FHF(510), AAA, p. 217.
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GATS All6xx WGl g AFxA9 F3d& 78t Yu»

44) GATS A7x 1%, 2%.
45) GATS A|7x 3%.

46) GATS A7
A7) GATS A7

48) GATS #|16%
D With respect to market access through the modes of supply identified in Article I,
each Member shall accord services and service suppliers of any other Member treatment
no less favourable than that provided for under the terms, limitations and conditions
agreed and specified in its Schedule. If a Member undertakes a market-access
commitment in relation to the supply of a service through the mode of supply referred to
in subparagraph of Article I and if the cross—border movement of capital is an essential

b
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el W Ao Fgat AAOEAM, GATS Al6x 292 vl A
of A Ad=zA FEA F R AA AdEA FES WAL o &

A (quantitative) Al e+ = X & FA 2 F A H (humerica) Al g+ 3t = =2k, =

’

part of the service itself, that Member is thereby committed to allow such movement of
capital. If a Member undertakes a market—access commitment in relation to the supply of
a service through the mode of supply referred to in subparagraph of Article it is thereby
committed to allow related transfers of capital into its territory.

@ In sectors wheremarket—access commitments are undertaken, the measures which a
Member shall not maintain or adopt either on the basis of a regional subdivision or on the
basis of its entire territory, unless otherwise specified in its Schedule, are defined as:

(a) limitations on the number of service suppliers whether in the form of numerical
quotas, monopolies, exclusive service suppliers or the requirements of an economic needs
test;

(b) limitations on the total value of service transactions or assets in the form of
numerical quotas or the requirement of an economic needs test;

(c) limitations on the total number of service operations or on the total quantity of
service output expressed in terms of designated numerical units in the form of quotas or
the requirement of an economic needs test; Subparagraph 2(c) does not cover measures
of a Member which limit inputs for the supply of services.

(d) limitations on the total number of natural persons that may be employed in a
particular service sector or that a service supplier may employ and who are necessary
for, and directly related to, the supply of a specific service in the form of numerical
quotas or the requirement of an economic needs test;

(e) measures which restrict or require specific types of legal entity or joint venture
through which a service supplier may supply a service; and

(f) limitations on the participation of foreign capital in terms of maximum percentage
limit on foreign shareholding or the total value of individual or aggregate foreign
investment.

49) GATS #16% 23.
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58) If a Member undertakes a market-access commitment in relation to the supply of a
service through the mode of supply referred to in subparagraph of Article and if the
cross—border movement of capital is an essential part of the service itself, that Member
is thereby committed to allow such movement of capital. If a Member undertakes a
market—access commitment in relation to the supply of a service through the mode of
supply referred to in subparagraph of Article it is thereby committed to allow related
transfers of capital into its territory.
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59) FHAFF10), HAA, p. 184.
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Applicable to All Services”, S/C/W/96(1 March 1999).
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64) HEFE, GATS ZulTtA14, 2000, p. 21.
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66) SPS ¥4 AlI5x A6F.

67) GATS Article 14(General Exceptions) provides, Subject to the requirement that such
measures are not applied in a manner which would constitute a means of arbitrary or
unjustifiable discrimination between countries where like conditions prevail, or a disguised
restriction on trade in services, nothing in this Agreement shall be construed to prevent
the adoption or enforcement by any Member of measures:

(a) necessary to protect public morals or to maintain public order ; The public order
exception may be invoked only where a genuine and sufficiently serious threat is posed
to one of the fundamental interests of society.

(b) necessary to protect human, animal or plant life or health;

(c) necessary to secure compliance with laws or regulations which are not inconsistent
with the provisions of this Agreement including those relating to:

(1) the prevention of deceptive and fraudulent practices or to deal with the effects of
a default on services contracts;

(i) the protection of the privacy of individuals in relation to the processing and
dissemination of personal data and the protection of confidentiality of individual records
and accounts;

(iil) safety;

(d) inconsistent with Article XVII, provided that the difference in treatment is aimed at
ensuring the equitable or effective Measures that are aimed at ensuring the equitable or
effective imposition or collection of direct taxes include measures taken by a Member
under its taxation system which:

(1) apply to non-resident service suppliers in recognition of the fact that the tax
obligation of non-residents is determined with respect to taxable items sourced or located
in the Member's territory; or

(i) apply to non-residents in order to ensure the imposition or collection of taxes in
the Member's territory; or

(iii) apply to non-residents or residents in order to prevent the avoidance or evasion
of taxes, including compliance measures; or

(iv) apply to consumers of services supplied in or from the territory of another
Member in order to ensure the imposition or collection of taxes on such consumers
derived from sources in the Member's territory; or

(v) distinguish service suppliers subject to tax on worldwide taxable items from other
service suppliers, in recognition of the difference in the nature of the tax base between
them; or

(vi) determine, allocate or apportion income, profit, gain, loss, deduction or credit of
resident persons or branches, or between related persons or branches of the same
person, in order to safeguard the Member's tax base.
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GATS Al62 4 (3IA#W)S BaA AAske] ol Axe @Al 9l
osE 208 TPSE wE, FAE G4 9Re guHE A% 3

Aol &, GATS All4zE A9 4o

O

ARs 4 5 g ARde Ay gL
)

HA gE B w4e 9RE duste

A3 Aqse Ad. = 28 FhitAle

2

o = gl
oA He AAEA ] ABELE FA FEstojof . 19949 1] = o
Abs 2] digk s d B 1A= GATT A20% (g)she] XA 7t A&

dAE 2@ A0 AR BES A FAWA Fahs AN
2 A4sE Aoldn AFT v 9
)

1990 ®f =79 TAA TR W Ael] e Hdr o= FaA

o>

Tax terms or concepts in paragraph (d) of Article XIV and in this footnote are
determined according to tax definitions and concepts, or equivalent or similar definitions
and concepts, under the domestic law of the Member taking the measure. imposition or
collection of direct taxes in respect of services or service suppliers of other Members;

(e) inconsistent with Article II, provided that the difference in treatment is the result of
an agreement on the avoidance of double taxation or provisions on the avoidance of
double taxation in any other international agreement or arrangement by which the Member
is bound.

68) GATT Panel Reports, “Thailand-Restrictions on Importation of and Internal Taxes on
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GATT #1202 (9] #AA v=e) Sagste] FAZ 9
aeldt et olgh Bt B ode 58 ax Aol

Balm 2R AFEAE AT drel £4

A=xo g stodg ddstA o8& 7ted =4 F wJgAT B=rF 7bF #
=5 878 Iy “gEetA o8 vhed A E o ud
A gk A Q1 Z X (reasonably available least restrictive of trade means)”<]
oo sl 1989 w| =9 19301 A 3370 ok d B A o A
A 5 A 570

“Eod S o] dRetAl Abgsteleta ZidiE L e GATT 14

Cigarettes”, BISD 375/200(Adopted 7 November 1990).

69) GATT Panel Reports, “United States-Imports of Certain Automotive Spring Assemblies”,
BISD 30S/107(Adopted 26 May 1983).

70) GATT Panel Reports, “United States Section 337 of the Tariff Act of 1930”, BISD
36/345(Adopted 7 November 1989), para. 5.26.
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1998 129 24U A¥]2zng ol At &= HEZA A H 2 Zguto A sl gk
“Sl A oFol A o] Il gf Aol 3k "(Disciplines on Domestic Regulation
in the Accountancy Sector)< A&t ™ F FHAA FHAA ddH o

22 o2 gk GATS A3xAe] oFol ¥ F7ksk= Aol ofyel, GATS A

329 442 nd o BASA S F, AAFEAAE B 2ol
Bl G AAT Pt AAAM 2 BokelAe] azle B 54
ARE FEHEES Yk B AW & HATL FoH L Aw

71) GATS #13z #1138},
72) GATS #13% #133}.
73) GATS #13% 43},

74) Disciplines on Domestic Regulation in the Accountancy Sector, WTO Restricted
S/WPPS/W/21, 1998.11.30.
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78)op. cit.,74, 5; TBTHA A5z 53

75) op. cit.,74, para. 3.
76) op. cit.,74, para. 4.
77) op. cit., 74, para. 7.
79)op. cit.,74, para. 6.




3. BN BT 2 A SR

9@ AUl 23 RAL AAol e NES FHSE A wAHI] 9

A FAGTe TWAAS T4 FEHS FAHE AL 4T
Atk B A o5 AuaTRANA WA AWS ek [

2 AFee 2Ae FE2A77E avd 2dd A9 FusFol

K
W,
ol
.
=2
=)
i)
4
N
N
)
o
fo
)
il
o
4
o
:Oé
(o3
)
]
O
4
N
L
acs
X
5]
v
o

%=
HA A4z 18t A th2 3 o] o]lu AL HQT)
=2}

19% ol A AA 23 TrAF o] e 3=

-
:(l)l‘_lz
toiy
o
flo

FEAN 85 A4S 55, 48, AFed 59 T4 7xsto] F
Zrstojol gvha FASEA vk =g TBTEAC wa2w, sldx2 &
s et Art A=) gAY BAS FRS| FEAIWE ol qf

A7} Aol FAY TR do® oE F5E v &FAR AA)E
A& sAAo® aefstolof ekl A E o] Slt}s0)

Rk ofyel SPSEAC mEHE, FETo] FYFAA A= AAHY
A7 = AMAGd A HEFES dATTE AE ARHe
Ao, FU=2 old FE79 AYAGEAE §5F 2oz A
gotolok @k A ska ks wekA =9 &
S A% e AAF =] AAo] o W§Y Fdsthe ddo] W
Ad, = AN FRAAS T Aor AT F de AxH I

2| 7F v s ofop & ot}

80) TBTHA A2z 73
81) SPSEA4 A4z 13

_50_



4. BB BRAE

)
>
3
wm
X
(@)}
BN
Q1
ot
5
o
N

o FAH mEe FAaol
2A77E e 2 HAA%0] WTO A FA=ol A Aol sl =A
AFolojel k. old @ FAL FAH BEES @A AARA FozA o

olrt
i
%
o
—
rlr
Ao
ox,
o
12

o
%
i}
ko
=
Y
(o
il
R
N
SL
9,
&
P‘_ll
jﬂ
m
_ﬂ
)
>
—
—
—
O
o)
=~
EEL
L
i
o)

T3 TBTEA Y SPSEA L A5 VedFo 7224 44

=]

82) GATS Article 6. ®. provides,

(@) In sectors in which a Member has undertaken specific commitments, pending the
entry into force of disciplines developed in these sectors pursuant to paragraph 4, the
Member shall not apply licensing and qualification requirements and technical standards
that nullify or impair such specific commitments in a manner which:

(i) does not comply with the criteria outlined in subparagraphs(b) or (c); and

(ii) could not reasonably have been expected of that Member at the time the specific
commitments in those sectors were made.
(b) In determining whether a Member is in conformity with the obligation under
paragraphb(a), account shall be taken of international standards of relevant international
organizations(The term “relevant international organizations’ refers to international bodies
whose membership is open to the relevant bodies of at least all Members of the WTO.)
applied by that Member.

83) TBTYHA A2z 53
84) SPSEA A3z 23
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87) F=ro)mmEts]- o et W ds), U ERE, AL 2002, pp. 170-171.
83) Hyiomr| B, A3z 23
89) Hyiomr| B, A3z 33
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7F. WTO/GATSAHl 2= 8o REEHEA =

GATS Scheduling Guideline’d2] & (W/120)= UNCPC list(United-Na
tions Central Product Classification list)9®E B2 WTOAF= 9] 3|
o H ozl el wel AMu]2e wEste] A H KT, RUAR s
AL A H] 276} “BAALS] M H 2" Fokm ERdr. b &2l 5(CPC No 931
914 9)E H& AYY FF+ CPC listlArt 2dE Y, GATSsHY =4
MH 2 thg 3y Zo] FFE o)

1. A} A1 8] 2~ (Business Services)

A. AE 2 AH] 2~ (Professional services)

h. 95 % x93 AMH £=(Medical and dental services : CPC 9312) -
O~

Mulz2s Fr 339 s glo] Ads Fatod AW o, Jdd AXE
sh=d HA o] 9l

i. 9 Ay ~(Veterinary services i CPC 932)

j. 2, 23 A B AEAN gERZEH] A FdE A H] A (Services

provided by midwives, nurses, physiotherapists and paramedical personnel :
CPC 93191)
k. 7]1€F(Other)

8 HA¥H Mulx B A3 A H] ~(Health Related and Social Services)
J¥] 2= (Hospital services : CPC 9311) : &2 Y L&A oA 2 A}9]

A% sl FrRE Auat AZAHE AR, HE wE fAss B4

71eF B AH 2~ (Other Human Health Services : CPC 9319)

morphological or chemical pathology, bacteriology, virology, immunology,

93) WTO, “SERVICES SECTORAL CLASSIFICATION LIST”, MTN.GNS/W/120(10 July 1991)

94) WTO Council for Trade in Services, “Health And Social Services-Background Note”,
S/C/W/50(18 September 1998), p. 22.
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o, A¥ FHATL ENTS 37

97 5 ARE T o BFE ABARA F AsAs Fola, wal
3

(&5 podiatry) 5 dH oo thsiArt U= 3HY

FARTT] A n [ 39T
] 9152 (Model) | (Mode2) | (Mode3)

Sector Mode1-37 | 2| % |2 at| 2 |2 o n|

AlE| S A|IE| S| AlE|S

STE R e e

Medical and Dental servies 49(12)° 171 6 |26(38| 7 | 4 119|24| 6
Veterinary services 37(10)° 17| 2 |18(33| 1 | 3 (19|14| 4
Midwives, nurses, etc 26(4)" 6|4]16/21]5]0]10[16]0
Other(incl. medical serv.) 3(1)¢ 2110|121 1/01]2]0
Hospital services 39(9)" 11] 1 |27(31| 5| 3 |18|17]| 4
Other human health services 13(6)* 611|6|6[|5|2|8|4]|1
Social servies 19(2)" 310|164 |13|2]5|13]1
Other health and social serv. 3(2) 2111012]1]012]1]0

a. Full commitments for both market and national treatment and no limitation
in sectoral coverage.

b. Brunei Darussalam, Burundi, Congo, Gambia(subject to horizontal limitation
for mode 3), Guinea, Hungary, Iceland(subject to language requirement),
Malawi, Norway, Rwanda, South Africa; Zambia.

c. Australia, Burundi, Congo, Finland, Gambia(subject to horizontal limitation
for mode 3), Lesotho, Qatar, Singapore, South Africa, Saudi Arabia(subject
to horizontal limitation for mode 3).

d. Gambia(subject to horizontal limitation for mode 3), Malawi, Norway,
Zambia.

e. Iceland.

f. Burundi, Ecuador, Gambia( subject to horizontal limitation for mode 3),
Hungary, Jamacia, Malawi, Saint Lucia, Sierra Leone, Zambia.

g. Burundi, Gambia(subject to horizontal limitation for mode 3), Hungary,
Sierra Leone, Zambia.

h. Gambia(subject to horizontal limitation for mode 3), Hungary, Sierra Leone.

L

Hungary, Sierra Leone.

¥ Source : WTO Council for Trade in Services, “Health And Social

Services—Background Note”, S/C/W/50(18 September 1998).

115) AHAIgE Wee ¥ (% 1-1] ¥ [¥# 1-2] 3=
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118) Ry, By Sm B R E -, T, 1998, p. 522.
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122) TD/B/COM.1/EM.1/2, para. 33; Commission of the European Communities, Report to the
European Parliament and the Council on the state of the general system for the
recognition of higher education diplomas, Brussels, 15 February 1996, COM(96) 46 final,
para. 23.

123) op. cit.,122, para. 24.
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125) op. cit.,122, para. 24.
126) op. cit.,122, para. 25.

127) The World Development Report of 1993 : Investing in Health , quoted by : H. Ashok
Chandra Prasad, Rajendar Kapoor, Trade in Invisibles : An Indian Perspective,
Commonwealth Publishers, New Delhi, 1996.
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133) op. cit.,122, para. 30.
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ARowA wungel AFFA AADe §2stel Ao AAH B
o A%E HAF A7) Astel AWY AHo Y o A Y
39 2AS EaopRge M T glE AoRA Ea4)
Aol AdHel}t a2 Ao A5rz AW A= Aol T

9@ Eadne A= A 5 vk A7) WY Aste] gelolAl A
AH £ e Bolge FUe wel, 1 Bolojo] Aol Belel o
of of7H itk ALduo R @9lxel Al 1 ojw @ Aol Fojxriw, 9l
e obREY ANE T+ 93 A A4 AR AL RT £
QA BTk ae@ Bolde 1 AAWIE @ Ageld B2 gaAE,

2 Aol Al AR A AR (ALY Es ) 7E glofopt dt o] A& ¥t

203) Kotz Deliktsrecht, 3Aufl., 1983.S. 29f; A13%1, “JA A 83 71 AW, APEEA
(1989. 11), p. 32.

204) ALE, UHAe], HEAL 2000, p. 1184.
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A% BFoRA WAT Aie|mw o5 e oAb FoloTgute] o
e oudtin & Aotk SRA BF Fu HARE Frstey
thgel WANE meslok @ glelth AA, daqde FAHA ol

melHe Aol AAHolop Ak B4, BE JERAAE AAe Fo-Fu
of asteh AA, JRAdE 1 Ao AN JEFE ue A
sholof @rh WA, B SolAd 5 AAY AelE oj€A Hrbsu
7 EAZ A AR, mg e o] ARgelur oAt 4
alo] Holwol gout AR WAL oftZtA AAFLke FAI
et ol A, FsAbaal olakel dhaah Alokalle) AxEAYT PAA
o] A7} Hc} 205
@ oW xA) 1.3

2R A e g Byaglel e AsAA(S Wy A
7562)90th. o714 ALEASE sl 849
SA @, AQPEY BA gom At +
‘S gATL S AFERR Batel AZAA A £ HE 2ol taA
oo A9 AR A A9d Al 93, And-ghew
ALgA ) AL gl Setn o frka gk 20

AR Bl AAY ] A ARAL] 1o A F ;g AEA, IR
A2k 5 ol@mEAe] me o] LETh ol @mEAe] welwpAe A
Fape] melwAvt AF o FAAAG o9 weste] oA kel A o
2ol #x9 ARAGE Adas FAE Jrydelw:, o4 5L A

s
71l agdAC germw oAte] IR = ojPR AN AP ZH

ol

HEE Al 28 A %S 722

W
o
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Nt

205) AA5(F202), HAA, pp. 315-320.
206) AA5(F202), AAA, p. 249.
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22 AQlel AR Sabeh b meetw A& 1BAL A S @

Alolth, FEAF & oAFe] o]z A9l Q17| wiEel FEAR, 9
2714 59 29 ALE ate n 9wl 3 FUAET g

(Bh) ks AT (s & 51 AT)

=2 387 EstE A Aso A B AstE ZbE Al e gAe o] 3}
AT dF T JERM = Y TR -HP ARt 2t dSE B
ol ok = o]y AL EE Ve A S o oy HAglol e WA T
A=, ol 8 TR 750xe e wEW dsjz 2xm7F P 1
EHE FEeor & Aot

9 & A o] (Gefahrdungshaftung)ol 2t S EW3] 433 A|doly E4&
w9 Hgste A7 2 A demyTH wAdE EE S HEA
ojuf FAMEY FFol Etekal viefof & Ajle wEu A AU
ool Aol &2 A e FF7ie =3, Az £, FLE9
AbE, 794 S BEsty 39T 2ol 1x9 Y £+ 5
H3 AEs "ote Aow, AFA| A7 A7] LA R -5 AF
T %A o] AR o] HeE A WA TS AL A

25E olds fe AolA 2 ZeomiE TAE Edfdd disto] 19

S
BAe) fRE BA Fn FALE ALAAA FE S A2 geks

207) Oftinger. Schweizerisches Haftpflichtrecht, 1.Bd., AT. 4. Aufl., 1975, S. 20f. falgit(T-ol
Ui fala(Gefahr)e] 71'dRAZA, AA dASH &dlo TA¥o] 11 P9t FEe] 544 &
Aolgt & 4= dal, B4 A B e EF 0w 23 &F7) dAE o= dFog A
Aoz FUst A2E 2k "Avke ol AAHa it dE &9, Ko 3 9t Ajx
o wlalA 712} Asakna 7)) Eael o3t Alae 33 Evled & obdel, 1 It vig A

= 545 732 Auh(Oftinger. a.a,0., S.20f)

208) o|9} Ze QA HiEE HxE AAFE skxl= Z~o] Saleilles(Les accidents de
travail et la responsabilité civile, Paris 1897 §§ 67)9} Josserand(De la responsabilité <
fait des choses inanimées, Paris 1897)o]t}. Bl 2 yrikihio] @84 = Coinge] A4 (Coing,
Europiisches Privatrecht 1800 bis 1914, Bd, I, 1990, S. 52908 #aig A, o]E¢] Ao
Al fEkgol] #3F MEH(“theorie du risique crée”)oldhal Be]al low, TaFARy: A1384%9)
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YL LS Bi-Avista s AMERRE AR = Aol

Huz I o] o= AGFAL FxE FAdoly AA el A EA

4 29l ol 2ul WYREA oA Ad
A Aold nhgs] EAS Adate A8 12 AF £aE w4l
oF &k} 209)

AGADe] GolA AgAE 19 A FEA Fol oo ool w
= gAnzae] RAFR BPHT el ekl EaAuAAYL
T 5 gvn AZ4aT gA gew uy A 76z @ Al el
4 owae gafAAANA A4d & fek oy, ARzl W@ A
e FABAE o B Afolo FAA AckAlel we) Bekwolof @
=5

A 5

O
FAFE 52 AFgeE A59A, o T34 -4 3 A 5 (Rehabilitation) o] &

AR, AR PApge]l HARA, A7 BRI AnANE 67194

e $a402 Bxe WARHE A3 A4

el QJojA 718A Alare] WekS A|ASFaL JtHZweigert/Kotz, a.a.0., S. 415f. Zka1).
209) A, “g1gAde] oA el A8 kb HErs], 1993, pp. 428-429.
210) A8 3(5:202), 1AM, pp. 320-379.
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A A AaAgLE FAAIF A 71=4 Gl ] 8N (Gefahrenpotential)

ol = 7IAE olgH= AMde 2%, AT Bl I Ade &
A7F oyl Ve Anl e Y Aotk
@ B AT
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1994 o o mAEFR A R Bl 23E o H
A2 flvk mebd & z]sdnek o8l Ee] shar A AP

b Al £
g7l dn 7 AX Zlwdke Aol AAU AxGY st 2 A
A7 A=A ek ol e A5 A T vhE olv wMiAHTFE
o oAtE A ZEAAY R AxAE AUE ZXE HT 5 A
1990 29 19l Aadd Az AUdHY HEo] AxAAA A= A
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fre /WAl o] Foll stAZE AR ALY A T
e YFoeEx HAad & v SdA=EAAY Adx 530 mEW
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Aw, gk 24l o] F S e ARE T AHl 220 BRE AR F9
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47k QEs & A9e Ak AL BAL F2A7A RRAL 84S
=@ 9ol AsA @ Aol AAGAL EABTh vholrh A6l =
Az QoE sy, FAo YoIAE AAWGe] FFshorget. 1

271 wol A=A Aulel shArE AR A fol o] AT

of A% AxolE T4 tRANS AARL, A £ A HAE AN
of WA W AFEAL TPAG Lo gRIEFUAE 4B L H
Waor s, ot oHMT F AXF A4FI, ARAHo] & Abgtol
A8 AT F AE AR FASA shelol @) o] Ayl Lad
WEAAE ETEE £ AEd, ol e Fue 3§ 2as

T gkl #7kE aske Ak o BN OMedGV)l mHE F7bE W
e A4olt BASS 9F BEWTE 823 Abs2 BGB)E 0@ 7
o] fth BE B4 A% ol dAskel @ehAok i AA REGI U]
of T olol Bt 1P Aol ARBAE Ag HaF ART F 9
s Aol

(th) KB FEARRE

olggn % ggAF N AYIAZMNE Gl BetolE #@kE
o], Wi HolAr BWiEFE(le] HEHAD. SHo= HHELTRTS A=
o] shAtoll AZAE = AAAA AA(AA A strict liability

=
Foll whEbA o] M WAA E= HAA L A FE (L, ewihrlei
Ea
1=
uj 73

(o]

e
&
50
i)

stung) = g Aojth. vl=e] et ef Rl A HA= B
Aot B2 &2yl g thF ololx v &6
olwf Ao} A= 1 B[S EElof Pkl vbdol BFEGHIK, T
ampon)ol A A F5A &TF T (toxischer Schock-Syndrom) o =2 ¢l
3 AzxzA AP Wyl Asted s, FDATAS =53t Aoz Fi3
T2 WAk HIRAGAY 7w e ARAHom AJE AA Fevh
T ouE Abdel A g Bx7F dFaE oA F 10de] A

T
4
=
o
1
i)
3

214) Witthauer v. Burkhart Rontgen 467 N.W. 2d 439(North Dakota 1991).
215) Berger v. I'ersonal Products 797 P. 2d 1148(Washington Superior Court 1990).
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218) Spuhl v. Shiley Inc. 795 S.W. 2d 573 (missori 1990); Willert v. Baxter Inetrnational,

216) Hoff v. Zimmer Inc. 476f. Supp. 872(1990).
217) Schmutz v. Bolles 800 P. 2d 1307 Colorado 1990.
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223) Statement on the Use of Computers in Medicine, Handbook of Declaration, World

224) Conférence Internationale des Ordres et des Organismes d'Attribution Similaries,

(International Conference of Medical Professional :




EFe Fo Amshe WAl B4 ARl W W mn SLAE
mes A oA deAME o HE AEE Yol dshe g o

n =oAL 3] 9] o887 YA (Principles of Medical Ethics)oll A+ ' AL
2AA9=9 dgdEs =58k st 53] o] d

A el A gApe] mdS A AoF Fu(A4})L PSS
v A g o] ghxbe] A FANA, G A A9 ofehA A8 U
1 Ak A A

o g EE, IF, HA, a8 Ase 2™k AFeA B xoF g
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o #ake) A gel HPgHem dAASHA G AbgEol I Ao AT
7
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S50 293 dFAA/E LTS A} At s AFE A% B
A @A wEe T BAF AR ol Fetw Ao) FUsA Lojok )

e Aes A

(2) 9= Annedyd AAY A L FIYA 37

(7}) OECD A B A] 2=l 5 k=] 3

OECDE 19929 119 269 ARA| B AL A A0 o] A
Ae 7IdE s e AEAAL A} 2 APl A7 HF Bt

Ao B AAEE ol HHERAAL S AT v E UL oR

225) OECD, “Guideline for Security of Information Systems”, 1992.
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AFE AYsH7] 93 dubHl &8 AFstr] A Aol o] A9 7]
2 gxe Aol 9 A (accountability principle), €121 ¢ X (awareness pr
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229) James G.H peter D.J “Legal Issues Concerning Electronic Health Information Privacy”,
Quality, And Liability, JAMA, October 20.1999.282(15).
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FAoz” CEYEE AZFE(2000. 7.), p. 71; AFE, “=IAH AxAY Y} BANA-FAH
< TSR, QY ¥E 25(2000. 9), p. 91.
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San Francisco, California, 11-12 September 2000.
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- 116 -



v
e

ofdoel ojsto] AujE = Aol7] w247 FALAL Afolel] &7 Wl
Aol AU F& AeAEd] AN A= VIEol dux

Adagddoe] 2 =Yl wet 2H 5= A2 ofyh

&
£ o

(2) M &K dolA o] BB AFE
7 =A ARATES AAste 7+
slol 1 wAALE 3] ool A= RAF B GARAH Ol AR E = @ T o
sFo] A2 o) A LWk (general jurisdiction)¥} &
on) 5= TrASHL A=, A3 dntAdr AAQe 4§ F4(domi
cile)7} otu el T (habitual residence)249E UuHtysto] AAH o7 f
73

Aaka el

&
e
ek
w
(o}
o)
s}
o
=
=3
w0
o
(@]
[

=
TE WY BAA, HY FARY 253

ol

A g Fa dda 24 S ES AN s dAPoR 7
Ao 250 oo WAl AdAs Folo] e FA(A4ZR), SABI(ASR),
] -‘/]’“6]— J,]—U]—(Xﬂ62)2b1) /\];]]x]_ 7_-”0]:(}“71) iﬁ]%(ﬂ]Si), X]XE‘!] 1;';

To

<

=Y

MEo
2

A YA F2EAMRIIE) Ro=HAAAIE) VE A5 B, BA
of e FAS FaL Uk AAAHY D5 53] Ags dA= T
, 2000 2€¥ Canada®] Ottawacolx] A E HE713 oA =99 n}
o} Zo] on-line ol Al Al kel A AL off-line ol A 7<) o]go] o]
FolAl= Aloke] Aol Al Fofxeh AlexolA Tsle Al ofel E o
o e Hxe] gl BAad A oy, Aok AAH o]Fyo] HF
A4 Q2 o] FoAA = A dAAG d= 2 A&l Al
7F dtke Aol A7 A .

R
ol

o
ot

o
(B
[\

247) fEAREF240), FAA, p. 299.

248) 53] A, 0 2 BRAANE AEHA @ QAF AR 2 L AR ol )
Aol AgHA B WA,

249) 21 FAAAA HEHE AN ddHoz 2T,

250) A3, “glol AAEEle] WAR B AR S] Al Al oAl Bk ok o]
2RV, FAAPHAT A5, 2000, p.640.

251) A ek AFduks At A &3 7 AFAA wjul A (supply of goods)Z &
A7 %K provision of services)?t TSI glTk.

- 117 -



(b)) EUS S flel oigh S ad
BP9 L o FdeE Abd EE 2 A3 Agdo 2% &

o] ALoo= 74al Al ALzl WA F

\=]
=
A E e AY ATdUde Aujzo Mg o3 &8 oy, A
Azl g Jmo9t Yo o= HeL Tt
ot WALl s HAATI= PARH T =l e e, A, B

A FEbL o B 20 R Fo)o) X 5

7HgE el A By Aol deteiE FFe 9 FAHl Agdrh A5
of WekAE FElm kS BuAsie) A 9% FEH o
AFA He A= drh gt ket 9405 AeE a9
el 544 7408 AloleE QAP Ao} /AT 9A4NRE vE
Aol 3Bkl QA AREe] s Y £F oA elE At
of o8 a9t o] Fol A Wi o] el AgW £ Ag etk
(V) v Bygaelel o

wA9 A2 =
MASS AP W 8 BA vk AAAs AHAYASL Fol@ A
$, ASBYAGE Aoz SRgEe APt AL, 55 A
2% Ao A% =do] Hm gor], Az @ ARyl AAw
aAe A7) Aol FEAY olE ol wAHUL. 1}, o s
grHoz v W AREAYY ASE ARBAAY ARV
o] RAR o7} W AZEAYEL o2A e nsel 2AL T A

252) 38, FARPHT A 2 (H27), ¥gAL 2002, p. 124
253) 338, A, p.125.

- 118 -



a2 AAA FAABBE) FA} AA For], G4 )
Fshe] AEol, WAAY BEAL FHFE A
% T

g &
shske] oot wilel Wk BATAE AAFE P42 3

TAABBT T FA S Dot E Folzk AR =25 on /)
el Agel Agelt ARAGAE AsL L heol ALF FAxY
Ee ARBT 2ARA @ el E st Aol A oo fEAS
QAT Aol FAFAAR, oluh P& Azle] EUT LB &
34 obustm AR W] L HTHAY Fa Aol w3t B
2 ZAAck s el g Abziol o 9= Mol vistel A B
H20S 74 A o] aTHEE wW 1 BE Felst @A Bgeen B

254) 2334, gAIA, p.129.

255) olu] oleldt FAARUTL] Folo] thato] WA sh L BAF} ol Tl HEA o
S EAYol Agsolof shzdl, of EAWe AuEel tietel Pal Aoel EAY wi
Al slabel ek Aaks AW ol lstolol Brke vk 9ouk wdel wE el
Fa91A gelols, WAA AR WAl B EAlo]7] vie] WX FAAATY Belit
ol elsto] AATolok PRz A g sk} we] ARdlels% bk HAREGHRAN
1975. 11, 28, SAARRT Fo)o) faadiol #ete] okt S APARe Aol ol A
ol SR a7EE AL ohAT, Holw Papt Aol AT A EPe) wslo] 4
AH o ARe] G, Pt Aelol] glo] Golel EAS hgo] ulsA ohishE ShATHT
%29 £10, p. 1554.).

256) Al AR A2z SAARads Aoke vieer AdA dddoeh: Y

et

B oft r

tlo

AHg3ta

¢
K

- 119 -



FAse] AFFRMEO WA olol T A o] b5

=
AE U] web-sitedl Al EA ®r BE EA Adurs Ao 3t
& 54 =7 =2 AY9E Addus &7 (disclaimer,
2 e 58S 94 @ AA7el =47 e

U, 2 27 2 gds aguAe] mHe A AL ohaw

oh. E kKK #ER

(1) BT EAKNA Hegs: RIS 45tk
ABE s wAdel FAo W o WFEF HEF AW HE WK
Bk MEE AFAL FAARNAE B FAZA QUL F@
SAZE ARA A EHEAL obUh T ARANN BER AL
Aoz she ol WA Adelm, SHESKZA B AR BE
Ho) =AY, AFEHGE A2 Foho] o AE
o] ol A Th(E MRSl Hilifl) s WMol @HAA AL Fol o axE
of Adan oAtk @A Aol FRAA TAANE FLAE SAAQ
WA EASA omzH sEe FAZF WAL el Fugo
z=

2 e 5 ool 9z o AfelMEzte] Sd4 AAde %

Eq
5
F\

>

=

A4, GAEA BA

N
-

rL
O::
_t
o
=
Ll
N
X,
-
rle
¥o
o
N,
rlj
2
o
N
N
oo 2

o, A REolt A

257) t1997. 9. 9. 43196 TH20093 HA 3+

258) M348, FAAA AAAH Y} BANA-TARS FHoZ, JAHYHE 235(2000. 9), p.89. =
ALY, SHIFIE Cyber spaccol1e] £83 Ao Bstel Mg ol 45
o]; zﬂ.q,l: o]z]—: [] E:]O}_q,

259) minimE, “HE TRk HEEEY, 221 2 b 1183 9%(2000.08), p. 123.

_w

- 120 -



depgikol oshe] ol el Hrbwoel 449 AUtE A4Y Bar o

G

=9 ZA$+= 19349 S FXH Restatement(First) Conflict of Law

A377%, A3BAx= EH AN AL A EHAAAHS AL,

MS A gafof gtk olgldl YFRLE B o] glo] FA titty Fo #
Fe 5% Ao mA ALF7|oe W F HEd Aol o) wEHA o]
Aoyo] Hag A5 s, ol weEl Restatement(Second) A
145z0] w=2d Sl Ade At FAAE A I 1 A
Ay #A-Ast] A6zl 7 A" dFS A 2 GARIEY 7Y Fash
AAE 7IAE T HHol HLdAg. 71 Fas AAS Z2As 7] Y ¥
Pe& O ey HAg X @ sl
=

, A4, AYAL GdAg @ FAAbE e B FAHAAE ALY

uepA 2P A AAHS FdH R = AL BEehA &a, A
Aodel o] Aujst= JHQIZE ARl A B
FeAAL, FAdAd e dHo] Aujst= 7del g =
AIRAA D ot ordrt=s dFFo7t FYeA F

A ole @ A QA B ow, ASA FAR kAl AMAREE 9

o

- 121 -



(2) EREEE

g o] dojM et mpz AR E Ak Aol HEREL fRES
FAAZE EEE ATl d Aot

ML LSE7 9 A9 B d0 AAX Y 2ad A & oyHY F
el 5S4l nlFo] BH, ojef ¥Hsto] dioMe AFA o= A B
AbAbe] S ALY A ekt 5
A AL gHstA fvka Boly| el Ho Hel= WA Tt
gl dfole 2ol FFAAAA BARAS] YAtE s ste] Er1HoR
AA st 7ol A0

Tkl A FARRE Abolel =AWl ©wE ot givkd, UCITA §
109(b)ell A UCC26D ¢} ] A d =AM A efAbol o &

g

A gm AY® F2E FAMLE AYHE 9

:[o
-
Gl
e

RO
Wateh 5 UCITAC] w2wl "AAL Abole] ofdd AW #& &7t
Afolit AAH Agz o]FolAE A%

EROEE B
o 2AAWA FES s 9y §3

5 g
= A A7 FAe ol

S

260) =, A A AAAG Aoke] g, o] Wt A} Foll HFo] Fakat Atolel] of
w3k AlA gzt lee FEshs Aolvh BRmHIE, B SR 12T 2 AR, Fih
& 1E£6(1998. 3., p. 127.

261) UCC §1-105(1998 Official text)= FAFALS] ool ofste] EAWME Hed
¥ o] Aol gelA wEAgE 7 Al sk ok

262) ©] &2 53] JA7IHe ol T8 guE IXE o, a¥X gvhd FoUt sl 4
ol GAZIHE w5e] 5070 =2k A AAle] Wel A48 A& dy|stolof sta, ¥t W
H-&3 Egpador Qlste] oleldt 7]ge] HAAAY HYS WaElE Zlelth. UCITA §109
official comment 2. <http:// www .law .upenn .edu/ bll/ ulc/ ucita/ ucita 600c.htm >. 7
Z (d) gollX+= ‘a party is located & AR} dHke] G A, place of business THe 7HA& 4
SolE 1 A, B 99AE 7HE Agele T8 AHFA(chief executive office), &A1

A7 Qe AoE AY AA EBE FH 53X (place of incorporation or primary

+

ot 4l

)



go AEE gzt aulAAtY FSos muAdd AEHE A9
H
=]

% AFeA ol Agelt dugH] we A

g F4en Ak

6. /NS

wR B ze) FRL FFY FHA, AAGEA Nz BAL @A)
o FAIH AAAN AAILANE FAI e AAgRAo] BA
so] R A4S ASe L Aol A=A, Jm AAe] v

TAL 59 Axd meh AAe] Fojam gAut, o5 AAd A
= obHAA A AT el M qRALS st A= WA AT
o] e HAS5sor dAT M gmPYAE T 5 v vhAAAZ An s
o FA FEY FHd dAgFAME gl AAo] glojoiwt o8
YAE T e s s g ol Alol ) AEH Ao
TolA dAgaHe] wr vtEolA i, 53 ZeojAohy v ZE
= gtAgska vk a2y =] 9
3tk =7be auA wA 4 meks ddH s =7

H
=]
AA L = dAgRC hell, =AHAA AA7|E] A

Lo
Al
r (]
=2
=
ok
D)
R
o
i
4]

registration)”} il o= 7o s|FstA] FErhd FH AFA7 ®Hprimary residence).

263) Thik, olof] tisle T AELEAE YLzt W= 9-9F CD-ROMLZE wjgdil= 79
on-linel 2 AAAE th2t e A9 A4S 5 we A o doAAE Zelrt A
Hrh AAe et 249} vy o] Bert Rk Aol oldr) k= <ito] Utk

T o,

1

¢

- 128 -



A oF & Aotk ol d AT e AAEAI) SAHA =i,
guAn e FAY FHFL BYPYRANZA AT 2 Aol

9lob 2ol 948U AAEA} AEHAANL w, A5 oI5
Qo ek APEAE Ao A7 ool mEt AA4E Aotk o=
A9 AXY o Gol guysle FYAHNA B Hoed, i)
A7 oabs} @A A7} AREBAGS o] §ato] omA A EE V& #
T FAL s FEHdAME 9AA Akt @A Apzke]l 7 Fele] W9
o HAE BAH dugEe n AT o
AREATLS 53 A FA 5 8 HxolYe xyg Pol #AS
Austn Asts Jeg 944 A ARENGS §

st Fe, 283 944 At AREATE ol §

Lo
0%
o
=
olo
ol
o
k1

2
X
2
19
)
N,
lo
I
X
ol
g
M
2
2

o] A, B0l DA EAA ] o
S owaE AAAYAL FRIL HAW AT ome AAow W
of Wlg AAALAL TARE @, o) F JRFAE AP WA
PAs RYNEA AAAPA] AFHA @k ol B FAE o
Q0 AA ) S A ofok & Aok,
ARG daA dold F JE RAEL BAEel W A
oz AW BAHue) FaAAAY Aol
oA Rel % grAgne WU, A % A Fo FR}
Y 5 Aol W AW R YR Gdol PR Fhsv] s
o AYAE AL Rolth 1YEE FRNEE A3 FALY AYE

AlA7ZIE R ARZIE Sol BRAel ek b @A i E 5o

e

o

b

gRsE Ane FAWEIAE T

’

°F & Ao

QurA el AAAANE BEATEA o Adelnw T 249 v}

- 124 -



o] golotn @onm ARBAAN FANEL ARBTE Ao 4A @
AAene o onded YA AnBAAY FAY 2
A AATE DA AHAGH pAR ofe A AR FGHA o] %

of A 7] Wl Az SEAT s HE 2 5 U= Aol

H3E BWEEEK B BB

M 2] 9ol F S GATS A1z 239 AH
Itk B A 2o A & Ao o]F e FAEo] EEoA AEE

WA A ool ARE W Afol TP

1. HEEK WAEEH X

v Aol 9o 3 palalo] 1wl e BA ] 2 ofol A A i o] A
AA oug AXE FFIUE WFAdo] AN AnE WAY sue

264) A3, “mapd opdltietell A B e gAn] g oke] tie el HARAEY T A|765,
SR AR A 71(2003.2), pdf file, p. 5.

- 125 -



= Ges) ool sl 19989 WTO AT wiabs Aul 2 w4
w20 ey sulAe delelE FHUE et Lol FRHL 9

(@ ZAH of7t Qi ABEATY TUE] ¥ FFY AWAE FF
@) A% AaFow alBA oL

(b) el=Ae AW AUAAY F& AFFE 2ol JmuPel g
BA g AMAE ART Add ATRAE Qae 447 Fasel A

92 FAHqez o= gl Al
zohdn. a2y A=A EolA AedE wFAH =

2. B& BH

Aol F o] Aol dolA M T FHL ofE AEE
ddow a5 7HEHEH oA AA Frked gk 283 59 #4
55 7] 96
7170l oA fet= AbgrEel W 23 Aels WFE TERAAAS B
g A Eo] e RAXNFHE Faa) FA Fethe AL ot} 266) o]
g APEEL A olF S FWEE auztEd fiElA B Ee #d
.l

=)
5
W B 250 ARRY dolA Ba Amvlgo] FoHA @A,

265) op. cit., 94, p. 5. para. 21.

266) 2 SR LRk AL dols ANNaE TP, ofF B Tev|de Tkl
o, 99 BEAAE Bt F7b Eok S Aol slslol A B wAARHE PR

- 126 -



Y@ AnE v 5+ ogom, Ux APy Foluvd Aenddns 3
Erhe Aotk ARNE ARl s BASES, Aol valA & E ]

Baud o fed@ 2oz e AL ALE 5 Ak was o] 9e
o gAu 2o Azaed e drlae g A ALY, Ba5e 9w
Al ze] Aol =ujslwe] 2AT WEedn -

A wel, S5 o]Facle] B AL o]tk

ry
=
R
2
ot
o]

rlr
r_\d
o,
jatl

Ll
o
(3
o
9
o
o
ol
rlr
>~
>,

it
o
2\
s
T
B o
2
ol
X
rO

=G 9% HAYEE FE UE ASEA, 2 W

579 o atsh F) o}

g 24 e
Aol BopEe WPE AFAM dS o WHH nANRE Ho} A
gatize ol gt weel WALT, oS ae BAAG, Jiu
A7b8 A7) A% VLG ARE ATAA Mu2E T B BAES
AAAD 9k

AEAon JFAAEL FAND AL FAAL WA wAE

267) op. cit., 122, para. 42.
268) op. cit., 122, para. 43.
269) op. cit., 122, para. 44.

- 127 -



oy

B

o] et A gl

i

o

A7E

d

A

ol itk el

A7E

oA ¢

el

0SS

I

|
™

—

0

o

ki3

o] &

Atk 1y

o] 43} 11
A PR g2

N
=

3

il

DERE R

TopES BE 7h4 9

a8 3HAb

o
oy

e

X

} 1=

%

875 o]

s
a

3

A7FA Y

|

o5 @

59

Els

o= 7 A

EREEE!

) 3

2 oA

Fell A = 7k3E o]

]

] |

fl <]

9]

B o] o]

AZIAY, ol=ellM

Mo

I8

Z

o]

=
=

el

BERE:

pa—

Z] o
|

A AA

;OD

o}
W tA b Aol wgol Banc o

S
A
o)
alo
"
o

o

o]
T

¢!
)
2

]

J|
XK

T 7k M= B

ki3

Z]

T Al

B 7] 3ol

F g

<] A1

9]

o) s

3]
=

AF KL

ki3

i, o] g

= S A
2 oA o2

5}

p/]

g

G
AR

49 Fae RE

N

o=z d4dd Ao

A
|=]

Ho

ol

n

N

~#

o

270) op. cit.,, 122, para. 45. In the case of Mexico, for example, geographical proximity to

the United States represents the major comparative advantage, along with lower costs, for

developing health services exports. In addition, cultural factors in the border area — such

as language and the special characteristics of the doctor—patient relationship - attract

patients of Mexican descent and other Spanish-speaking patients who reside in the United

States. In the case of Jamaica, an area of comparative advantage for the country is that it
shares a common language with its main potential markers, the United States and several

neighbouring Caribbean countries. In the case of India, most foreign patients come from

countries having a large population of Indian origin.
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