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1) Bruce Leonard Beal, TOnline Mediation : Has Its Time Come ?; , Ohio State Journal on Dispute
fesolution, Volumel5, Number3, 2000, p.735.
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“The International Court of Arbitration (the "Court”) of the International Chamber of Commerce
(the "ICC") is the arbitration body attached to the ICC. The statutes of the Court are set forth in
Appendix 1. Members of the Court are appointed by the World Council of the ICC. The function
of the Court is to provide for the settlement by arbitration of business disputes of an
international character in accordance with the Rules of Arbitration of the International Chamber of
Commerce (the "Rules”). If so empowered by an arbitration agreement, the Court shall also
provide for the settlement by arbitration in accordance with these Rules of business disputes not
of an international character.
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8) UNCITRAL 295 AW A28z =z, 27L& tL3 2
“(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are
chosen by the parties as applicable to the substance of the dispute. Any designation of the law
or legal system of a given State shall be construed, unless otherwise expressed, as directly
referring to the substantive law of that State and not to its conflict of laws rules.
(2) Failing any designation by the parties, the arbitral tribunal shall apply the law determined by
the conflict of laws rules which it considers applicable.
(3) The arbitral tribunal shall decide ex aequo et bono or as amiable compositeur only if the
parties have expressly authorized it to do so.
(4) In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract
and shall take into account the usages of the trade applicable to the transaction.”
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B4 B% 7% =F AP &% (International Arbitration16) 2} 2> AFAFZFe] & & (the parties’

16) Gary B.Born, [International Commercial Arbitration; , Kluwer Law International, 2001, p.l.
“International arbitration is a means by which international disputes can be definitively resolved,



agreement)oll o] stol FAik Lo REA) 71el AR ehel w3 BIFEH TS LB O
arEixRel ofskA] erar, FAAY A3AE Ah# A (arbitrator) &= A A skl 1 g
o HAZ MEALY e Lrle FA Mo R I RiEd RETOEA
mas Adste HlEE 2. MMERGEs gl dE EkBiY AR
(jurisdiction)S HiAI3l= oFHolm 2 Mg = w7k EPiol obd WISl

o)k [{ER A AR ot
Ak o g 7t Betod A= A4S kb (arbitration tribunal or court of
tribunal)ol e}l F-=3 Qlou, ol A e fhEetr] flste] FALAIE AT
Az FAHEE FYA(board)E omletmz =7F7]¢ho] ofyel wIZESlo]
AFA o2 TGt AP Aot oA, it FAVIH(EE FAHI) =
5o ATl A st Amm WA ARE I ZF2 Aol
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>
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KPS 774y dFoH, =7tvetoh 2k RS =
Zb7b ek #Ale o8 Ikl el mA| A ek Bk oly e} A &
g AL A S&5to A% igiE dActs 7lee AA S U
b B SE Fo] o] 9ol dAsiHE wHe oA AgAo] Ay
ol &8 AFA o} A 3k A}

-1N
2
Mo
o
:c|>1=
ot i

2 55

e gAarA oz BE Foide AAA T Aol s A g AlEEA
g2 o] Sl

RS & S PG EUTEZK) A web Fk L e oRkny REF

WORES 718k fhE Al WE RPN HFFe=A )

st AFA A AR E ol A= o9k o] ik
dtan e 2el Zigame el mel W aBe ddete] Ty s A
ek gl ar M, FRAEEEE, PEBN & AFEA LD+ U

LS HEAQD JFFRRn HFRREEADR) S stub= A i ddlel
gf S 7kvkth Aol7b e g oy dwbHow Fraayt Hlaste] vhEap 22 of
2l "ol A 2ol 7} Sl

pursuant to the parties’ agreement, by independent, non-governmental decision-makers. There
are almost as many other definitions of international arbitration as there are commentators on
the subject.”
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Shrk Aol ol2 g A ETE o] FolA A ow fAHEE ol & 5 vk AFA
of HE7F Bastus HolA el B9 2

el oste] mgis At s 27HA F/7F Ak shube, Al okA
of me fiffHs Hol Fv AFoli, uE stus, dEst= s kel
oty sAs7I2 st GaEoltHD. mi&+ (hE & K (arbitration agreement)e}
shal, %S R A R e MR ST (submission) o] g i gkt

(1) frEaEe #E

i s E7E flow g s o838 & o, FAAE fiEaEE & -
N Wl el = iSRS TE (arbltrabﬂlty)«] A ZE AT &, Ko
Bk fparol flkel olsto] AE = U] HH M= AL Brgrel tiskol A
st 4 e REME 7E ZA(RTYel ekl ARl Al g MEsEel A @
Z)ol oty w ob Hnt. o Ad, L PR ol B tE Zo] Aty Sy
of &3k AR fhel oste] AL 4 gl

(2) fr&&E Y

Gl s magre] A d BEe By F 1 o= dags Fsty,
grol AT - fhERe A= AL dvrHor grbwol MU Gkl
< o= BARAel A st A He A B2, of A5 i ZARAL
A e el FEdT=d e G | ®EEol7] wiolth, 1
e ffREES Mg S Ao 4% BEEAKEY S flKHS ¥<

PHOR o] FolAt Ao} ghiioltt,

itnd

Eﬂlﬂ'

A wE Ao

el = © A TSt whnFS WEHVA 88 Aoz FAs=
A, @ A e - AdWE, O M, @ MPRBE (A & BLAD, ©

17) Mauro Rubino-Sammartano, [International Arbitration Law and Practice; , Kluwer Law
International, 2001, p.195. "The arbitration agreement is between it and the contract with the
arbitrators. The agreement to refer a dispute to arbitration, whether in a submission agreement
or in an arbitration clause, consists in the agreement of the parties to refer to arbitration one or
more disputes which have already arisen, or which made arise.”
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frifesiol Eol Ak iy BAZL olm Afel sl REE
MBS FEAF mE FEAY EAZ AT o] Fol Bl
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(4) MR EF %Wk

=
i3

Ry e] L] dlstod = SHEE L FANAAA o) A A (Prinzip  der
Parteiautonomie)ol 9] dtth= Zlo] g AAF o] rf. ZFroAes 19149 I
AA(H ALY A2 o] FFEH o] dHo] dAwzx o= QAo glow A
Fol A E 1894 FH uHY 7| E 4 (Hamlyn v. B.V. Talisher Distillery)% ol
A e kel 242 e E T e AR Al A" iyl EehdE
Tl e R AA R F99 AFA

o wNE #iEd 7 dT AR Eiled oste] o] AL AAstolof & Aot}

o
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flo

el a4 2 AAEE

18) TAW A102 FZ, UNCITRAL 2254 A9z Iz, 28L& 33 2o
“It is not incompatible with an arbitration agreement for a party to request, before or during
arbitral proceedings, from a court an interim measure of protection and for a court to grant such

measure.

19) *% Aokl £e3 FAxRe BAL WA Aoz F Aokl Fa Ee A2A47F AT g
E ol FAET Tdd 9L WA gt A% dudh ot FAF Gl B
BAZA B FAEFoIR 1 £AY FH Ak FL- AL F A4S oF2 FAo 24T
S 9ee AN EANE AomE U A} FE Akl RE- A2} dvhn 24
Hets FAT AAE FEshm, e A FALRE AYY & Ak ol Boltk AE,
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Rfrarr o= s 7] felids Bl dv7b Rar sk, B - e o
AU W ORERIRGEEAES 23 o ¢ "u. - a7 SAEH,
IR Frl s 232 @A Hol G AT ET webd fhaEs ol Ent
Piakfimt o= e 7leE s ets Aolth. e BERR kel M=
S uebzE 7heta e S kel oske] Phadrdifkel A E L k2

e &5 B2 Bidrhisto]l Hl=7te] AN < Srikik b ZAolBE® kiEhiked ¢
sto] dtetojof gt oW, FHiLHigke] FHmel o7 A EE &t 3l
= Wol= 7R GRS #ERike]l 8784 ¥ sted: Bdrhiie 94
S A oY gt

2. BPRES] BBk

fhf AR el e kbeel AN S Pkt = dSolet & 5 v EFik
A2k e HAGERES 7124 ARS = BAs e e uf, MERG
BE oHd 78H AME 2232 27| S d&IE ®iyolrth 1 ®iy
G FESER MRAETT ' e detds L Ade] Buke] ddg®
Lol £ e = ok Apl=E MG Es REFRL LY =714 RaE 327
S &Vl B R (AT AFdE B e f2FRe Abdel digke] ARk
8k ok
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279 AFe Adgte] ko] MEL ART & Ak A5

20) IFFRRONAM, Hethi7h Jidie] A
A

TEHS A2x A3Y Fx, 2R UL 2

“The court of a Contracting State, when seized of an action in a matter in respect of which the
parties have made an agreement within the meaning of this article, shall, at the request of one
of the parties, refer the parties to arbitration, unless it finds that the said agreement is null and
void, inoperative or incapable of being performed.”
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hEPIES] W8-S AR HEFIZEE O] frdel a3 g, 23 dA
S Aol diste] ZRA S HgRo R A = E vk ojw o] fhE Al TFA F
St o] PR PIE O] St o] T,

fhkdlEe] e drd o= ol o ks Y=oz s FF fyFol
o ke 53 FAAZE el plEEdES] Mol GEsR S A H Mk

fixel #eggio] 174 A

fhik i JLHEe) 2 A Abe] digte] ojuw gk 7] FEel o]ste] HTat=
b Aol 7ldl= 7 7EA Wol vk shvhs, olw gk Bliio] AP
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A @2 Afede 5A BERES A48T AAJAT MEALS AT kS ofu
gLe) st Melsterh, o Aol MR AL IR ol dAT HES
g plEe] Koz Aead 5 de=rter 22 FAVE ke E g didie]
ket RFrfekol 3k, Bt BN A7 el whel 1 Pl skigo] zpo] 7}
A=k AR

(2) &P ol Faeo]l N 2o fhfksk, AEBIA 2 BEW ke %
1) =9 ik

Tl Ao Rkl = MRS ] g A o] fl9lom,
At BE S ek A gar it A AR Bad A2
b, tiFE ueke] kel oM = Ene) A Aedte As dFoR S
Ao, KRH P = EI fpel 2 fhEk= AR ol =
Soll vk I vk ok A29%). HZel ol=d hEkE KiET Y

B R e sdke] gk Wit S Fal 9l

1981 MAE =2 RfFdRaahs O BN oisto] A2 %KY
of ojslo] SN A=A o] fERS FolA] b= 7, ke qrAel wet
P sl At o oF "Wvkar SfaL(Al1474%), @ BAEfTE ol tHake] A
< AR AEgk gLt srAel wek e sidskA fow b HmW, ZAL
o] o] gle ABgole AL ARsivta AZE= ko] A we
deketan(A1496 A1), fHEALS oW Feod= piHHS Fast=s st
AH(Ffe A2%). = fERAZ FARRS] GiEel skl G A=A 9
REBL S Folnbe wjel vk iy MPEASZA e AEdT & Ao FAHs
U THA14972).

1987 d ol AAE =920 B B3 A= ks marel A Al
thato] FBARAZE AdEskd e kel olsho], ook #2 o] AdEe] fle wel=
gl AAek 7 2T BACE = kel fste] A (AI8TE A1),
FRAA = R EREol theko] fipel olete] et RS oD ¢ o

22) Yearbook Commercial Arbitration vols. I -XX (1976-96) 1.
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A s Ak A2,

FAdATolE e i AL Lol oste] #Adsts om ¥
O, 1996 kel = A FARAZE AEetdd EHEgdkel skl @
of of s} (A46x A% (a), (2)), FALAZ e HE7F e wol= AR G
e Al 2AT g2 JEol ostolok st (e A1 (b)), FAFAHS]
L == AR e Ads Al Addun Asts HMHIE (B
el Bla)el ofete] A e #EHRES A8sks Aoz Hol vk A3F).

1997 ke 59 Refdridkhol = AR AT gkl olsto] Ads)
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ofof st (A1051x AI1¥), #ERke] AAe] = d5ole= 7HE 2HT B0l
Ae e AEsH (e A2F), FAAR o7 WIRK FhEel = Bl st

of el olstel Bad F UEE ol
el AN vhol med AL ;e ok st
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# (i A3F), o= 4ol %
Ao iFAs e Uk
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2) 2= BB bl

2= BRI S R BLAC = AT e B Y A Fa 9
FA e Aol Ut

AT A E 3 (CIArb) o] LA, P = 5 A S (AAA) S (PR BNl = fh &
e dEHEel vk gt Aol fl.

olell thsko] BEEA TS BWol vFL = BIEERE R EEIIACC)S A B
ol = 2FAAZE dpagrel AA sl 89 e Afrzol 2AT F dow,
FAAZE 2R S AskA 2 wels AL ARt AaE s ke Kl
ak BN AL o) Bl el osto] A AE AHET ke AHEetA Fow ¢
Hw2), A RERS Folwrd welwt JGHM A EA FFetad, o
o Aol oAM= Rigel o H piHE s nskA o ¢ He AVL

23) ICC F=A+A A7z A1} F=x, 252 o 2
“The parties shall be free to agree upon the rules of law to be applied by the Arbitral Tribunal
to the merits of the dispute. In the absence of any such agreement, the Arbitral Tribunal shall
apply the rules of law which it determines to be appropriate.”

24) ICC =A+A A7z A3} =z, 2L v 2

“The Arbitral Tribunal shall assume the powers of an amiable compositeur or decide ex aequo et
bono only if the parties have agreed to give it such powers.”
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A=A S A A LCIA) o fhE BTl = FAFARZE e o] Jeito] 4 k&
el Aste As AAR sto] 2 AAel= ke ¥ Ae dAFstae o
u, vhe kel osts AR FRE AoR Fof iu(Adx A1), a2y FA

A7 e AuaA e Aol dd #AL gl
5ol FA9I98 MRS 2o 19789 9] UNCITRAL B #3320 o
2 A4 giEs v,

)

3) kol A Y

firdoll 3 o= Wit QA5 T3 fMEE dAR stz A7) wiol
AP o] FEdEel ek A& Fal
1961 o BaEspg At kol B8k xS @ FAMAbE Gl okl §)gre

i
AAel ALd s AEE 5 e, ZAAZE GEC ety igre A e
o

Agd gEe A48 5 gom, BAA} BEES ARG G uE bk
Ae AFstn Busts EHANC 5ol AAHE ke F450, 1 o
RS E KR 2 HES Tdse AS Ao Fu(ATE ALY,

@ BALATF AL G A SCE dTE AL AAe, = ikl H&
& giftel 9ste] 1 AAE T F U wWelE fPERAS K M ASZA
BFate Aow A AvkifE A123).

198551 o] UNCITRAL ERF A FARAZE i PlE o] ko]l 2 %3 A9
g well= 2Rl sty BARARe] A Aol gle wele fhikbiol AT stk
A4t HH A o8t AAHE ks A3, DAY BURK R
AE Aol dste] #H fpe] st T K R ASEZA #ad gl
tha A U THUNCITRAL R 25 AW #28%26)).

o

25) ICC FA4+2 A17x A28 #x, Z2v< v 2o
“In all cases the Arbitral Tribunal shall take account of the provisions of the contract and the
relevant trade usages.”

26) 2¢& v 2
“(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are

chosen by the parties as applicable to the substance of the dispute. Any designation of the law
or legal system of a given State shall be construed, unless otherwise expressed, as directly
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ol higlEel diEe] OB FAL T3 Ath %, 196640 AAAANAN F
ATFH A3BE, A39%, bk FEAANQE FATH ATE Aol b} 2ol

TAE ATk O MEAL FAATE o] Aol A g Hojof & Aoew AA
g el oeko] MEAIETS oA o Qb Hu, FARRRel o7k #EfRke] A
gol gl Wl ke Kol g BAlel ofsto] Al #ERLS A &shA @
o o Ha, o= Feol: fMEAS Eivel e B piEES 2ystolof o
= A dFow dn. @ BAAVE fEstL T EE X da A8He &k

wjoll = A A RA e I Pl oste] wd

(3) et ik Lol frEPIES] HHE

1) #5ge] AA #EHE &

(

hEAEM = ARl AR kel whel AES vigoF I 54 =719
% Ee iR A A 28 BAEA oY st= §, 2 =7 B
ol obd ipgrel AAel AEd EHUEEN EFRY)s A4 Aoz Z20(fk
% A20x AR, BJARARel o) 3 ERERY dER e A o] fle= Aol A
s arel tid b 2R e Bl = wbe] ke A &skolof du(ff
s A29x A2,

T OPERAEE s Aol AR whel wel ddetar, s Al A8
= WEABS et of ok A29%x A47). iyl &I pEEA
HPpgel FEHEo 2 A=tal S BAY A oRA, ofAS FA FAHORE
3l A H

¢

i
&
%2

tlo
=

referring to the substantive law of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply the law determined
by the conflict of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable compositeur only if the
parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract
and shall take into account the usages of the trade applicable to the transaction.”
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MEPE N = BAAFE ] WA AR RS FoJsts 4 9o dsto] fyrad
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ol MH A= s M ha Hol o ket gt
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1) % (Amiable composition??)<= St HA o2 1 sdo] WEstA] e o
fr= A A FATHUNCITRAL 2T A A28% A38-2 & fi o o g
el ARH) fPEE thdol AEskal dTh). SR s R Aol (R PIET
of JLiHgel] FEHA Ga, AA gteva Adets A2e she AS Wkt

fhge Aol ow g A7) Eed oet=rks FARA A A= Ao B Aol 7] wiw
of o] AS MAo =z A ol ¥Xthe A2 dFEEo Bl FAAZA
© v A A @S Aotk Fdmvbel iAo EFELES dAT HixE A
AAREH, 22 e HAFEH o] =44 HI fHF, FAA ARl o)A
o AR U= Ay gaal 7jFomA EAT. o] A Eod,
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ol oA = fEUER G EVE, BRUWTHEME S BRI A BEobd ) R PIET e SLiE o]
BEg Zlo] mpgEAsn. = AR oA = FAAE Sk vk ik
o] v=w, FAALY] ZhA#, fF Aol ttEr] wed PEELEo] Wekd A g
7F Atk ol ¢ 22 o]fE dnkAow wetuiw B o] o ke FA
A7F L RERR S fPE AN Al Fol g Aol dA = Ao B ethal g
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5. fr¥Ei Xk

(1) fhIkEI Kk FEE

it dubd oz fpgkel FAAQ AFRA S Doty Afol wEA =

27) Mauro Rubino-Sammartano, Hif# p.469. “The term amiable composition is still used in many
languages, meaning in all of them to sellte.”
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FAERS 1 =9d Feel QolA MEIEE Bz RE en Al
wPow wi Aot o At ke BF wARNH Yot Ao Ada
g welx Frhel miRHIES] SAE aFT B ooluy ewA %l pol
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B Pe pEstelol dvtn TSI i KR e e swe] pEe
kel T o) el Fok) AeE AARAG ERESA 9 AT

28) A&, “TAAEY 7ed AR, TSA,, 1991, 1%,



AALS) BlEe] Q& WA~ WER AEQ Aol Seho] fuke] Fol
Atk 2},

FRERS FEE FROXA AN HBAL RERS Midks 27342
ZVeh MG BRI B S o,

2) HiskR

ERSESR S MEE A o] MEAES FAAY HRmY mlEr A REE o
wdolgta B As o),

AR RO S A MEAE S B TSt & ¥ E FEste A
ojEE fPEEIAE HEENWS fEEMY BEir#EoR B gAAHAARZS
H Aste B ki ge MEE fdste s A MEREm #ERkE od
who] ALY el ol A ek mbRZMAI R WAL FARAR AR o dE S A8
s s

R ET RS k) MES dRREHRE Be A5 MEAEY i EE 9]
B EBE Sl Pkt FAIStelol shm o] A SLEfpEAE et = A EIAIR
of #3 Aol AEEojof e FAZE Utk o]l tisto] fPET FALAALA]
WA ARz S AR S i AES FAASQL R Aol AR ZE Ak o
olste] ofgk ipgrel Wk P A% BEuirfyol™ whEbA A =
FHTAY =7 A FAVE AYE 5 oflo EHigkde]l ddettta AzH
=3

A

(3) kB ko HEBRL

7 AA = o] PPzl Wed w7txe dde] fikmkts T&shs
= WPEAL PR dERRDY L4 Y das v A AR A 24 A
Holgts s AT, ki e FAAAAES dAsdHSAE
B Aol we= Asfolvh(Garad). BIFREARA QAN MR A &
of me fhEfixel B3 fHe F= A= dou, MfEREIK Rkl o el
M7HA FEstsE A5 e = PRk dEREe distel BIRm AT 8
= drolle AR BREE skl S A #ELE 2A-s A BE
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30) AW A3E A2 FZ UNCITRAL ZEFAY A7z A1y Fx 282 23 2.
“Arbitration agreement is an agreement by the parties to submit to arbitration all or certain
disputes which have arisen or which may arise between them in respect of a defined legal
relationship, whether contractual or not. An arbitration agreement may be in the form of an
arbitration clause in a contract or in the form of a separate agreement.

31) AW A8F #Z, UNCITRAL ZdFAY A7z A28 Iz, 28L& g3 2uh
“The arbitration agreement shall be in writing. An agreement is in writing if it is contained in a
document signed by the parties or in an exchange of letters, telex, telegrams or other means of
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telecommunication which provide a record of the agreement, or in an exchange of statements of
claim and defence in which the existence of an agreement is alleged by one party and not
denied by another. The reference in a contract to a document containing an arbitration clause
constitutes an arbitration agreement provided that the contract is in writing and the reference is
such as to make that clause part of the contract.”
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“A court before which an action is brought in a matter which is the subject of an arbitration
agreement shall, if a party so requests not later than when submitting his first statement on the
substance of the dispute, refer the parties to arbitration unless it finds that the agreement is null
and void, inoperative or incapable of being performed.”
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42) UNCITRAL E=FAR A29% #x, 28 thF3 2
“In arbitral proceedings with more than one arbitrator, any decision of the arbitral tribunal shall
be made, unless otherwise agreed by the parties, by a majority of all its members. However,
questions of procedure may be decided by a presiding arbitrator, if so authorized by the parties
or all members of the arbitral tribunal.”
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45) UNCITRAL 293 AY A1z AF Fx, 28-S v 2}
“The award shall be made in writing and shall be signed by the arbitrator or arbitrators. In
arbitral proceedings with more than one arbitrator, the signatures of the majority of all members
of the arbitral tribunal shall suffice, provided that the reason for any omitted signature is
stated.”

46) UNCITRAL E@F AW A2z A1g #x 28 v 2o
“The arbitral proceedings are terminated by the final award or by an order of the arbitral
tribunal in accordance with paragraph (2) of this article.”
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47) FARZAH A2E A4 FHx, 2EE U3 2
“The award shall contain the reasons for the award unless it is an agreed award or the parties
have agreed to dispense with reasons.”

48) UNCITRAL Z2FAW A3z A28 Fx 2% thg&3t 2
“The award shall state the reasons upon which it is based, unless the parties have agreed that
no reasons are to be given or the award is an award on agreed terms under article 30.
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ok Wolrh f1e) EEgk Lol EAZE obd iRk Lol ZAlel distol= A A
= AR RA L el dds Hste] AlEed A AWAA /82 HhoE
o7 s dFow v F=o fMEkS smiTHIEN KEHA ofbystE 3 BA
=< fPEbiKel et 8T 4 Advkal sta ol FEF 8le A5
E7E o] e tAel weh Add wAoR ffAEiAE BT & Utk o

B AL S S vE, 384 B S dote] A RS 7H

h

“Article 28. Rules applicable to substance of dispute

(1) The arbitral tribunal shall decide the dispute in accordance with such rules of law as are
chosen by the parties as applicable to the substance of the dispute. Any designation of the law
or legal system of a given State shall be construed, unless otherwise expressed, as directly
referring to the substantive law of that State and not to its conflict of laws rules.

(2) Failing any designation by the parties, the arbitral tribunal shall apply the law determined by
the conflict of laws rules which it considers applicable.

(3) The arbitral tribunal shall decide ex aequo et bono or as amiable compositeur only if the
parties have expressly authorized it to do so.

(4) In all cases, the arbitral tribunal shall decide in accordance with the terms of the contract
and shall take into account the usages of the trade applicable to the transaction.”

51) &2 o532t
“Each Contracting State shall recognize arbitral awards as binding and enforce them in
accordance with the rules of procedure of the territory where the award is relied upon, under the
conditions laid down in the following articles. There shall not be imposed substantially more
onerous conditions or higher fees or charges on the recognition or enforcement of arbitral awards
to which this Convention applies than are imposed on the recognition or enforcement of domestic
arbitral awards.”
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54) Domke, op. cit, p. 368 ©]d @ Dokme, FAmerican arbitral awards : enforcement in foreign
countriesy , University of Illinois Law Forum, 1965, p. 399-410.

55) Convention on the Recognition and Enforcement of Foreign Arbitral Award ; New York
Convention, 1973. 5. 9. 7}%3.

56) Treaty of Friendship, Commerce and Navigation between the Republic of Korea and the United
States of America, 1956. 11. 28. A%, 1957. 11. 7. &=

57) &2 v 2t
“l. Recognition and enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that:
(a) The parties to the agreement referred to in article II were, under the law applicable to them,
under some incapacity, or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of the country where the
award was made; or
(b) The party against whom the award is invoked was not given proper notice of the
appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to
present his case; or
(c) The award deals with a difference not contemplated by or not falling within the terms of the
submission to arbitration, or it contains decisions on matters beyond the scope of the submission
to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated
from those not so submitted, that part of the award which contains decisions on matters
submitted to arbitration may be recognized and enforced; or
(d) The composition of the arbitral authority or the arbitral procedure was not in accordance
with the agreement of the parties, or, failing such agreement, was not in accordance with the
law of the country where the arbitration took place; or
(e) The award has not yet become binding, on the parties, or has been set aside or suspended
by a competent authority of the country in which, or under the law of which, that award was
made.
2. Recognition and enforcement of an arbitral award may also be refused if the competent
authority in the country where recognition and enforcement is sought finds that:
(a) The subject matter of the difference is not capable of settlement by arbitration under the law
of that country; or
(b) The recognition or enforcement of the award would be contrary to the public policy of that
country.”
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59) WS A3x Az, 2L v 2L
“Each Contracting State shall recognize arbitral awards as binding and enforce them in
accordance with the rules of procedure of the territory where the award is relied upon, under the
conditions laid down in the following articles. There shall not be imposed substantially more
onerous conditions or higher fees or charges on the recognition or enforcement of arbitral awards
to which this Convention applies than are imposed on the recognition or enforcement of domestic
arbitral awards.
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60) &> th5¥ 2t
“l. Any State may, at the time of signature, ratification or accession, declare that this
Convention shall extend to all or any of the territories for the international relations of which it
is responsible. Such a declaration shall take effect when the Convention enters into force for the
State concerned.
2. At any time thereafter any such extension shall be made by notification addressed to the
Secretary—General of the United Nations and shall take effect as from the ninetieth day after the
day of receipt by the Secretary-General of the United Nations of this notification, or as from the
date of entry into force of the Convention for the State concerned, whichever is the later.
3. With respect to those territories to which this Convention is not extended at the time of
signature, ratification or accession, each State concerned shall consider the possibility of taking
the necessary steps in order to extend the application of this Convention to such territories,
subject, where necessary for constitutional reasons, to the consent of the Governments of such
territories.

6l) &2 v 2t
“When signing, ratifying or acceding to this Convention, or notifying extension under article X
hereof, any State may on the basis of reciprocity declare that it will apply the Convention to the
recognition and enforcement of awards made only in the territory of another Contracting State. It
may also declare that it will apply the Convention only to differences arising out of legal
relationships, whether contractual or not, which are considered as commercial under the national
law of the State making such declaration.”
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62) 7k A 2004 128 71 E.
63) 28-& bt 2o

“l. To obtain the recognition and enforcement mentioned in the preceding article, the party
applying for recognition and enforcement shall, at the time of the application, supply:

(a) The duly authenticated original award or a duly certified copy thereof;

(b) The original agreement referred to in article II or a duly certified copy thereof.

2. If the said award or agreement is not made in an official language of the country in which
the award is relied upon, the party applying for recognition and enforcement of the award shall
produce a translation of these documents into such language. The translation shall be certified
by an official or sworn translator or by a diplomatic or consular agent.*
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64) a2 o 2

“l. Recognition and enforcement of the award may be refused, at the request of the party
against whom it is invoked, only if that party furnishes to the competent authority where the
recognition and enforcement is sought, proof that:

(a) The parties to the agreement referred to in article II were, under the law applicable to them,
under some incapacity, or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of the country where the
award was made; or

(b) The party against whom the award is invoked was not given proper notice of the
appointment of the arbitrator or of the arbitration proceedings or was otherwise unable to
present his case; or

(c) The award deals with a difference not contemplated by or not falling within the terms of the
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submission to arbitration, or it contains decisions on matters beyond the scope of the submission
to arbitration, provided that, if the decisions on matters submitted to arbitration can be separated
from those not so submitted, that part of the award which contains decisions on matters
submitted to arbitration may be recognized and enforced; or

(d) The composition of the arbitral authority or the arbitral procedure was not in accordance
with the agreement of the parties, or, failing such agreement, was not in accordance with the
law of the country where the arbitration took place; or

(e) The award has not yet become binding, on the parties, or has been set aside or suspended
by a competent authority of the country in which, or under the law of which, that award was
made.”

65) &> 53 2t
“2. Recognition and enforcement of an arbitral award may also be refused if the competent
authority in the country where recognition and enforcement is sought finds that:
(a) The subject matter of the difference is not capable of settlement by arbitration under the law
of that country; or
(b) The recognition or enforcement of the award would be contrary to the public policy of that
country.
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72) Z&EL v 2t} “The award has not yet become binding, on the parties, or has been set
aside or suspended by a competent authority of the country in which, or under the law of
which, that award was made.”
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“Article 35. Recognition and enforcement
(1) An arbitral award, irrespective of the country in which it was made, shall be recognized as
binding and, upon application in writing to the competent court, shall be enforced subject to the
provisions of this article and of article 36.
(2) The party relying on an award or applying for its enforcement shall supply the duly
authenticated original award or a duly certified copy thereof, and the original arbitration
agreement referred to in article 7 or a duly certified copy thereof. If the award or agreement is
not made in an official language of this State, the party shall supply a duly certified translation
thereof into such language.”
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Abstract

A Study on The Arbitral Award

in International Commercial Arbitration

Korea Maritime University
Graduate School
Department of Maritime Law

By Kang Suk Joo

The international trade claims arise between the parties concerned in
performing international trade. So it is a serious matter for those
who perform the international trade to settle the international
commercial dispute.

There are many ways to settle such international commercial
dispute, but above all, to make the most of international commercial
arbitration system i1s most rational and efficient for settling the
dispute.

The purpose of this paper is to explore efficient ways to activate

the international commercial arbitration system. This paper focuses



on how to reach the decision in arbitral procedure.

It is very important to give the credibility to arbitral awards and
the arbitration system, so it is necessary to state the reasons on
which arbitral are based.

International commercial arbitration has progressively become an
autonomous the dispute resolution systems at th heart of the law and

practices of international trade.

For this purpose, I write an introductory remarks as a way of
bringing in the point at issue in the first chapter.

In chapter two, the dispute resolution system are studied to settle
the disputes concerning the international trade. The advantage of
international commercial arbitration is considered.

In chapter three, the legal aspects of the international commercial
arbitration awards are examined. The issues of the definition and
kinds of the arbitral award, and the recognition and execution of
the foreign arbitral award are studied and examined.

In chapter four, an arbitral award may be set aside by the court.
The specified grounds are studied.

Last chapter of this paper is five and this part is a conclusion.
The contents of the upper research are summarized in this chapter.
I try to propose some ways to activate the international commercial
arbitration and to execute the arbitral award efficiently in this

paper. First, it is necessary to cut period of arbitration, to improve



the notification procedure of arbitrators, and to cultivate arbitration
with a high level of specialty. Secondly, the clause in the current
Arbitration Act that requires a separate court decision to enforce
arbitration awards needs to be mended to enforce court permission
only, as in the British Arbitration Act of 1996. Lastly, a change in
awareness on the arbitration system is urgent. An effort should be
made to establish independence of the arbitration system. The reason
1s that the arbitration is not a supplementary measure for legal
procedures, but a separate system of dispute resolution that solves

problems in the current legal system.
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