BIER I Eiy PRI o] BT
fRFTAS ZEBE B3 HIE

A Study on the Development Direction of International
Investment Dispute Settlement Mechanism and Receptive
Attitude on KOREA—-U.S. FTA

HEHE & B R

20074 12H
HEEHERER KRB
R LER
& T E



BEIEE FF 3B oo 1
SETHET BFGRQ] HHY c+oereererreeressm e 1
%Zgﬁ E:[%g] ﬁﬁg,]_ 1%}32 ......................................................................................... 8
1. o‘j:rLg] t}_jg‘q .......................................................................................................... 8
2. Cé:rl-g] ?J\g ......................................................................................................... 10

Hom BERG B ABIRER S iz 8gdd ag o4 e 13
%lg’ﬁ ﬁ%ﬁﬁ%@%ugq %&ﬁ%g] ﬂﬁﬁ'[ ﬁﬂ:‘ ......................................... 15
1. —E,—Z]—X]—Q] i{—xﬂ\ﬂé _7,:;241/\6] .................................................................................... 15
2. }_g}:}z}g] l,i;q.%zgsﬂgxﬂg ............................................................................. 27
oM SEREES) EY B BB — MRS L e 37
1 AEZTAH QRO BB} v 37
2. g:‘[’ll,iz]_z]_ Ef,:g} 5517]_2,_?1 ............................................................................ 53

3T BRI ENFHRY FE SR e KBS 66
%lé’ﬁ %&ﬁ%ﬁ@ﬁ@& gﬁ;k_g] ﬁ:‘?ﬂ_] ................................................................... 66
%Zg’ﬁ %&ﬁ%@ﬁg&ﬁﬁﬁg] ﬁgﬁ&gﬁ;j( ............................................................ 69
1. TCSID 7R 8 weveemeeneee e 69
2 TFTE Q7] e 71



3. ICSID %xﬂ s ;2} ................................................................................................ 78

S 2 BARSFE AN PRI IR --vverereseerseessemrsemsssemsss s 4
1. UNCITRAL S A TF ] coveeeereeeeeeese i 85
2. ICC ZEA S AN TR oo 90
A B BN B IRGETI Y] HBE AT orerreeerrsoeersssssiss s Y
1. A FEAEAN AAIFSL] GFAFA o Y
0 BAEREAT ADZFY] ZFO] A v %
G AT eererreeerecreennressenseenseseeosoia QIR e -+ s eeseesecneensenueratrseasserastraseres 98

HaE N2 BRKREMFRRGIES] BAERN ISR

UV E S I BN B B T TR 100
B 18 BEHET ISD(Investor-State Dispute)BlIE BEEE oo 100
1. ISDA| 2] 9]2] e RTINS RO ...t 101
2. FTAZ ] ISDAIEE HFEFH = AJZE i 103
SO ISDEIEES] MAEMETL FHEHEE oo 112
1, ISDAIEQ] EQIHITD ottt 112
2. ISDAIEL] TEQ] BB e 114
3. ISDAIE Q] QAT FFHE] e 117
4. ISDXHEQ _Erxﬂx]j ............................................................................................ 118
BIET ISD}; FRERE FEJRE --oooveveeeerrmeeee e 136
1. W& =X (Metalclad v. Mexico Cage) - ewwrwereeereemmsesmeennanenns 136
2. Z AR (Loewen Inc & Loewen v. USA Cage) :wwewewssessessseesenenss 139



%4@”5 Eﬁ%ﬁTA’E}‘-‘ﬂ ISD%'JEQ] &%jj% ......................................................... 143

1. ISDAIE Q] AR FTEHFH e 144
2. ISDAITE TR HFOE oot 147

BBoE HRFTA LS| BIFRREMFMRTGIES] ZAMRES} MIERS

1?7'_2 %;“Ejj% ............................................................................................. 150

%lgﬁ ET:%FTAJ:Q] ISD?EUEQ] q#%(jq. Hg ................................................... 150
1. z:;l.u]PvI‘A/\]—g] ISD;q]I:_g] E%] ....................................................................... 150
2. FHH|FTA FATY] TN i i i 159
3. SHE|FTAALY] ISDol 3] 5= AR ZXQF | QJAFSF o 164
0] q&ﬂq(ﬁﬂ:)g] 9] v} 7HLél ........................................................................ 166
.9_‘,] ‘,]u]ﬂ. B 170

9 ﬂi.l‘i ZAFY] 2223k AT A ] B e 179
3, 9Tl APAF G 0] OB i 180
%35&} E’E%FTAS’*} JBE R ooeremmeeei 185
1. O]H]— Eﬁlxﬂtﬂ/\]— -ﬁL;GE] Z,:%g] B 7T s 185

2. FH|FTAY T8I U & v 189

%4% ISD%UFFS’*]' FEﬂEE‘lBIFH FEE veeveermeeme st 192
1 Zl-x}jzl:o ng/] Ex] ..................................................................................... 192

2. HAG4E A EA o] thBF T 7| e 193

%5% Fﬁﬁ%ﬂﬁfﬁ-ﬂ]‘ geu%ﬁ .......................................................................................... 195
L Feo] UERGF 2@ TTHE] 7]35 e 196



2. BARAC Yehg R S84

................................................... 200

SO BEFTAAS) RIS BR B TR B oo 211

L 7P Walol] giak BITEAE ZABY e 211

2. 7FA8 Halo fgh 3ol T A ZABJ e 216

3. S FTAAS (-8 Zjl.g_jq. T AE e, 218

%7% E’E%FTA Fﬁﬂﬁzl&ﬁﬁ_ﬂ. é%ﬁl&_ﬂ& Tﬁ%{f .......................................................... 2296

1. ZFA58T) v 2] JFAIA 89 TN 297

2 %;41/]_;4‘ z:gi\jéjq_ Zﬂ};szlz_g_g] L:_CQ 7]..‘3-/\334_ %L‘d/\g ............................... 298

%6‘% % Eﬁ ............................................................................................................ 238

@%j{% ................................................................................................................... 246
Abstract ................................................................................................................ 279

_iv_



B1E 7 i

E1EN PHoEe] HAY

stu) 2-F 9 E A (Free Trade Agreement: FTA)2 20074 449 2¢ B4
o

d o g @ 98 79 =] MEEelce] AEH geih @AAZA
20089 FHMFS Ev TP £88 sbsgol Frh sAw 1 A
ol e A BT ol ARTA EAT Az FEA B 5
SUFTAY AR FATALAAAAEA Bt ol FEEAE AT
Mo BE FUY BAANAE W AR #HAA Yasde e
AEd AR ol Y Faole, WA FAAst F7b 1 TN

A % (Investor—State Dispute Mechanism: ISD)& 19651 =5 A &2t A 3l 2
AE] (International Center for the Settlement of Investment Disputes: ICS
—ID)e] B ol s Wi vk 2y fEuete] Ff o] AR
s84e Adz dAsHA XIS s FAADZE 3 HE -yl RS
SAl FFAY -2 FAAZE o= S dUE FASAE AT A
| A7) wZolvh, A e AT Wl tiFE =7 o =7 ke A
Al A AR TR w7F 3 B AAEE &8 AY o] AT
HA 53R A= v T

TEeh el SatEd HE AL AR dAAES AR ZeA
of we} FARR] Aike e =9
stafjof dhe Y-S BAATh

o

1) o= Azte] wajo] 7j5H yehs (=) fAls, B, Adaas, AR TS
2, FAS FABRs w7k SARAlS, FARTAS, ARRA S, ARRESE, AR
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S 7S BAE L gl 2l ofYth wUbAASE HARES SEs EE
$-27F ke vEe] B4 sk SuFTAY A2 =y #=s) o
He 2Ba g 53 ST AR (Investor) 7t @A YNE o] F = FAFA T
AEE AL & A AAA ISDAES S2HAe o bde8e g
T4 58 T o] I FTA FAEA H=o] HiEsts

ak A=Y ojuute] BAGle] o FA 7] dlso2RE AskE A elsh
G AREE ) ol gisl TAIE A7lehe dEE dA 2 Aol Farsh BRI Al -
gk Zo|m, 3jj¢]] Tx}x}oﬂ A FEe mA = Fol7] witell HSAHEASAA 7] Zd
AE AuskA &S F gt 43} Jan Paulsson, “Arbitration without privity”
ICSID Review—Foreign imvestment Law Journal, vol.10(1995), p.233.

9) %] FTA: ISD(Investor—State Dispute) AEE =1 A9 WEA o=
E9) b Aol yHEHA vk, HYE, F5sl, ol ANM(FAHEA) T2 ISD7F
Fade] e v 9HS wmes] &8 7 AEF dof sk 017‘“’]‘:}. =

_4_



g3 $-2le] PWEE AMASAA F de T VS FFeta 9,
B EAES FES E 7 Aa, B4 et oA 48 T gt
Bk =gho] AAt FFTA HEEEL “Fh=ro] HEslel AAlgdos A3
e e, BAY AE dikde] 2 Abgel - HMEsiel #Ee fle
Vebe A% w=we] dide] Ha gtk 53] ISDAE =53 FAAEE 2
2 7 e TS A ol FAHWEA AEe FTA wgiEaso] 7
7re] Agek w=eE WAl gk o] wiiZe] AFUE HiERE TSR o
Ag npA1OSEI ot AA HolA welEd 4 e WA, EARS
Az 24T § Ud&A FHE SDTAEAS FAgsA 23 $EAME
A A 7E obd 4 glth

TEe AR AHHES AYEd FAAGRT WE #Ho] FEHA

5
b EAARRED e WSl HEAE A9k st A 53 9
2

? (manifest injustice) & HF=Z S HQ7F e AHElE Qrll

~

B “SH—m|FTAd #3st H 7kx] ol 247 538, “SHFTA FAAH FAedA
Yehd 2 7HH A ek A, TaAAYHAT, , A15F A25(2006.12);
olzjw, “ISD EAsAHAzS] digk A, ILIARAT, |, A13P A%
(2006); AL (FAGAAAGGAL), AP (Z12H AN, $712(SE4HE HEAD
= ISDAIE AA 7 WA=} AAEe] gk ml=rol Al fElstutt F=dS 2 $-
A7t o =AH3E FAsta vk AAY, “SHFTA A28y =9 9
QI T2 o] FAAT, R1A7] AAss| R, | A167 A3 (2006.12); H
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15) gh= 3} v gieFxtel B B ouf gh S FAFA o]V B ShA R FAl
o A% FAIE & gtk 20059 7o E2 - yete] din A= 1859 de
2 19 S EAAFR (3509 ge)e] At ajgsit w5 GDP(Gross
Domestic Product: =uWjZAAH)7F 11%70009) <22](2004d 71&)&E vt
(630099 <)9] 17wl A& Ztetd 27t Fdld oz wae o Fapgk Aol
‘43}7\1 A FAAE Bedt 4948 vaHYg 29y vt 9 Ava & ¢

ATt AHE FAFA SAFFAEAY AEAA AL, BAFTFIEAA Q&A,
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MNE A Aol =oxlalo e FHAME
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==

T8 Pl A Adzate] ow7h W
stea Sl ARE Ay, FARS} FAFAITY dde o+ F A sdad
T AU ek BAG=d FE A TRk HelwE il 71 7
TR 79e AR B4, 53] m7te A A& F Us H=x4
719E e R At dd T Wl d7IfE vlems HESE ajeldd vt
g AMIE BAAL A, AR V9EY TujellA EEete theA 7§ 3o
B HARS AL TheAol & AoRE AWEH7] witelt. Fxpat
o F7F FARANAA =R AEZH e FAARS] 45, ICSIDIDS}
ol = A F 9 H Y4 8 (UN Commission on International Trade Law: UNCI—

TRAL), =A< 3] A (International Chamber of Commerce: ICC) 52 &
ANAxte] W& 2 F87sS HuEANFr dA =3 mmo] KT
ICSID A|of=lttt s AFARE A AA FAAES] S %7}t Fof ICSID T A
Axs &8st 7heAol & 13y dR|FTACl A ICSID® UNCITRAL,
ICCAE % FAA7L o] &3 & A=ESF fAstL v w5 89 47

£=
oWl Awrt FLtE A, FAY 52 BN B T 28t 9

16) 7pgs, =8, (DHAFsetae o dAdEe] 2adsitts F9E v
SEAIRE REEA] SAd7 d4S Yelhlls A2 otk AAS(REE, A3 7F &
Folvt A3tE yEhivtd, =Alsts RS dEhle vk st AAsE A
Aggol A AAHeR dojutar = @& olopr|dntd, A Hsh= FAdEel
A sjel=rkE e A, ﬁﬂ%ﬂ Aotk FMFTA= AAS @3t =71
oz T wgS FlIdv= SHAAAM A9EkE Al 7= dda =
T Atk A GA, A SRk A8ty (M B AIA T2, 2001), 3%,

17) @A77 ICSIDFTAA =Lt g tisl] &a7st 8 =S tha 2
<t NCSID TAAEATy (A W, 2006); LA, “SAFAEAHNA
Abel”, PRER R A1217(1990); A, A FAEAAE (ICSID) 2] A %=
Ak ATy, wALSF =R e dietnl, 1991.2; TEA, Trlel f)=elzte] T4}
TR A B A FA 2%t qAS FALZ;, WALEY =, A&t
A, 1990; A, ‘A FAEAI ICSIDFA, =AH s =F,, A3548 Als
(1989.6).
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B2E BBREE L ABIREE S ERHAL & B3 o

A FALZ ol A JHQIQL o= FARAHS O] A FA| 43 (Subject of Inter
—national Law)o] Zst¥ il Sl= FAlelth. =AM 7HQ12 AAAE ofY
g WS EEst} 19 FAAPH A A (International Court of Justice: ICJ)
+ ‘Reparation for Injuries Suffered of the United Nations AF{1'20)e|A] =
Aol FA, & wAHe] AAAE “TAA AL oFE EFE sEol i
AL A TE Ao R Aol AYE FHE A4l 3=(capable of
possessing international rights and duties, and---has capacity to maintain
its rights by bringing international claims) A" 2 Aelgitt. ICJ= o] Ab
Aol A “Z1 od ‘%’Sﬂ]ﬁloﬂ FAXNE He] FAELS 1 Sdolyt 11 Age] W
el Qo] Wr=Al FAd7k AL oty A5 S4E e dao 2y
AT L OJTSL%LQE"H HAdAe] w4, A A4S

T A FRe; HAEE] H7keE NI EE WS, 53] oA 7ol wAA
W FARA ZEsta v IAMY TR, S 10 HA7F T AL
Aol A =AY dHog F437] A4 e
o% FAES F7IRe] Mo I, S A 7“%4]i*1”

18) /19 Al ® 7 opjet ¥Wele etk AN AR §ol= AR B
T 3R Aejolm A8, Suldael gole 4An Bk A3l

MRy (M-S 21CHZA AL, 2004), 98%:; Q= RlFEAtA= =AM 7]
e g it SRR A G S S e
AL (A FAAZ AAgHTh FAR AN He) FF FA0IL 1 FoloA
w7b F=5o] vEbuaL Ql7] Wit ol ok
19) Adis, AAIA, 237%.
20) ICJ Advisory Opinion of 11 April 1949, ICJ Reports, 1949, p.174.
21) Ibid.

22) o7, HAA, 150%F; A2, HAHI, (A& =i, 2004), 212
%, Lobert Jennings and Arthur Watts, Oppenheim’s International Law, vol.l
(London: Longman, 1992), p.16; Brierly, J. L., The Law of Nations, 6th ed.
(Oxford: Clarender Press, 1963), p.l.
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ofgirt.2d) JhQle ARH o R oW dAgk =FafiA e Aol Aud 3]
o ey 9ol Exixie] Ayt AEHWA o] e <A )
TA8E ok b= Aol =AA Aotk JiRle] =AY FALE 2ok F
3 A& olrkal vk 53] FTAAA FAE B FAAe] A 4
= gjea gz

Z7ke} FxAprE @8 kS| Al 9F(concession agreement)25)ol| A Fx}A}7}
T AdE ANteS A9, H8 ke ARl Eas gidesE WA
= AdsA Ao AEs=Agel wet w7k =7 (ke FARAoR s ds)
A oHE Bolt) AR BV 9EE YA A FAAE A% FAE

AT F AYY VPN Fe HOE v Aok FAAE 1%

O

of

il

2
B>

23) =7Rke]l A FAE HAFE Aldl= PCUY  ‘Mavrommatis Palestine
Concessions(Jurisdiction)” oA =7}7F F s HFdoletar FA], A/ E 2
2]22Ql Mavrommatisi= Z#|2~EQIS] x| =Ql LERHA= (A H7|)Z s Al eF
(AAMAA S Adgot B ~Ele] F=2o] YATHd 543t H AT
7} 19 A AgE FAd. ol gt d=S FlE PCLJo| AAg 3o
t}. PCIJ, Series A, no.2(1924), pp.11—12; NottebohmAlAN A= JuH T 9} =
AA AP AARe] 2o o)gk BE = H7bel HEE Woldly] fgt A& FAE
o}ar WA, ICT Reports, 1955, p.4.

24) FATEA 2719E FATR 5HABAA o9} 2 AAYA AFE 7]
wo2 AE(F) FAL AFAZL FESTh wrret WA E Ao, S A 7]
of AAAE 7H WF agla A)E Fxbe] &gk Hdie, dAAA, 238%F;
Cassese, Antonio, /nternational Law, 2nd ed. (Oxford: Oxford University Press,
2005), p.74.

25) =7H=71] %ﬂﬂféﬂ 714

s
A7) 7} thHT AAAA ] A
A

)7 At AR = 9= o] AR HEE
Al M, FJAY, 7Ed dAed JF9 A
&, A v & thFd W8 o g Adeh= ZhEe AlkS wIHA o
g}al ghr), o] 7}—rtﬂ TE 7H‘¥E o] Aol HAxe] ©Abet 7H‘?-_}Tjr ol
Jé sk 714 Aldatde] Fap T8 fal e Al €A AgE o3t
= W89 At Okﬂﬂlok(uﬁ“ﬂ%%)c’]a}"’ 3}, Brownlie, Principle of Public
International Law (Oxford: Oxford University Press, 2003), p.547; %3] Aok
T2 gl Axla el AT d e AAste St Aleke] FEth
=7l Al F717F A8l 7HA] EslE T Alefolth @yt sRES BE &
3474]9?0]3} Hosta 9la, == & —or 1 ojm] sjofo] Li'r olfriar s

Ha 7Aoo 2 ofds) A&7 % st & wEH 2, AAYE o, Ao sl
Z—i%‘?ﬂj (A& F5HsAL 1998), 147%:; l‘l = A= %Hﬂﬁﬂ‘%kﬂ} = 7HA oFE
Sl A ke R ALEE7|E g

H

O E‘r’
1-10)3‘9,
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a FA cfolut =83 s JAFA T £A =
A E RS A5, TAFAZAE AQ FPL 5 A | Aelrh2e £a
A b A O ZAY 397 AAVE =479 3HE AEE A
Ee WA g7 A e delthen) ANt Aile] A FAES
A FE QAEL de FAVE JAHL e TRedAE 2 Q1o Re}
o= s ool A Ak wEbA] AW FARA ] o] Fo
v e =FAR, 53] g r|ge] mAW FARA d4eSE e
A o ioh S AU, Eeh 2SS wds e Hgs EA R
ol o= FAATL HAFAEAY FARA TASA | AFH FAFA T
o] el s AisAU FAFTAN 25 AT F e Ae] e
7be A E7] Qg el

H1E BB R FHIES ARk EES Mz #1L

1. F27e] A8 FA4

b A FAe) o9

AnAoz Wl FAety @ u) nEES WF 299 I, st a9

26) Sacerdoti= “YEEAA} Z7HE AR DA ZAEA] ATE FHI AL A A
o] AYe P Amvle] A7E FAH o AYe] 8] Bre) i nEE 8
g ¢ e HEAH 9dS FAEtn g 7|Estar 9tk Giorgio Sacerdoti,
Bilateral Treaties and Multilateral Instruments on Investment Protection” , Recueil des
Cours, Tom. 269(1997), p.437, BIIEFE, “WEGIIC BT LR AR & DORIOBIR T
HOUIg A 7 = X 2 L BERET, BISIE 3L, 5010048 2819%(2001.4), p.23.

27) o] wiitol UNZ OECD, AY¥sAE TAHoZE taa7]del digh 42
A §-317p sk "ol ZRAEE 7| ok oA 7)ol didk ‘code of conduct
o] ¥4 9 o g9 o= J. M. KLINE, International Codes and multi—
national business: Setting Guidelines for international business operations,
1985 =,
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24 MEDNE T 5 A= AR T PGS DI WEL] Aele Rt A
= WEY AYYRE e Aol s ALY T
= FAY A EAE AT FAWF 28FAF] BAANZA FA)
Wgel WEANE T+ At A F FAWL FeARo ARHoR A%
S A4 Bk osloA AFEAGCRNS FAWLY FAY BAE

AQdel AR FAZE 2 5 =k = sk EAlolth29) Jijle]l SA %

>
ol
o
r
patk
o,
vl
\)
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>
N
N
N,
l
2
N
g
X
£
2 fo
a2
o
il
=

28) olg7], MAA, 149%.

29) 53 1A AW Fo AHsFo] WY A7 A =
] A
1A

Felshe QoL s Wk HokE e AL Eol =

o] ofye}, JiQIEANA 1s A E Fod H7tES] oA oFE FHEa
A& Wolt}” Tunkin, G. 1., Theory of International Law (London: George Allen
& Unwinn, 1974), p.83; 28y Ad W72 QWA o] & sk e ¢t
). V.S, Vereshchetin & R.A. Millerson, “International Law in the Interde-—
pendent World”, Colombia Journal of Transnational Law, vol.28(1990), p.291.

30) HHF, N FARAe] FAAT, MA7FaAly (1995.5), 173%.

31) /il Al A&5E 4 e A 7R 2oks 4= ik AA el AW
FARES 7P A8 BT e gAHY gk E4E2 19079 FHAFE
HA Ao ek 2ok 1957d FEAATEADHEZF(AL73x%, A175%),
19651 FAEANAHF(A36%), 1982y etk oko] rt. 4 A7)

~ 4

¢

il
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3 2gFAz T olee AFe AW FA e ous Ao
=85 g Rolth @4 BEE A =AW FAHe A4 el 1
Welg Avnsw f)

ojH hA7F H <A A (Legal Person) B+ W 5| (Subject of the Law)
S HERAE 2ES 7 ASs B ool HA AYY e F

u BAEY FAQJN FAA, F AN} Hel
H S 7k A EAle] EAel whet = AAL
AN =7k ol FA|, F I ko] AT FARY Eofell A= A
& AAEsSH O o2tk 53] =71k FTA A4 S71¢F 37 +
T8Ago] FAHAAN TRt FAA HES daide]l ¢S AAHTFL
T RQle] =AY FAel HalA e vkt o] o]Eo] WY
FAALS Ox7Es A4 FAZ 2, s FAE BA
3

¢}
, oRARE @571 =AY FAYE

0]

AA
Aol Qlal FAska JRQINtS =
AR FAZ BHE FAALIA) @F7ie]lelel 53] 7l Ay FAAdS H
2 HYd A QA= A 24) @=7F o]efo i1 E A E He] ol A
Tol e LA AAHPL FelAFoN AEgERAHo] FHle AEE X oA}
o) HA3 AElS QAT YI(A-TE b3}), 1966 FA|1H Fek(A1R),

T A =E 7] TG (A243), 19500 FHEHJARH(H LA A25x), 1969 1|52l
HBERF(A44x) Tol vk A 7T gk dxde] FAF FA=E7]TF(AH3ZE,
A4z, A19zx A2dH)o) AU NHAZA AL 1918 v e o] o
T3 1470 %9 HatdE, AT F(A1F A28, A55%), 1960 A HIA] =g Ho]
A, 1966 IAJNAFFT] 19700 SEHALAA & & F ATk HHAEX,
AAA, pp.98—101; A1ANH F HapzoF(WZAPoFxok #A|296% o]3}),
19223 w3 o8 HAXE TFH AL, A2 F 19520 AMEF
A D3)o = Fa70] AA=T} o]sty], dAA, 188%.

32) Michael Akehurst, A Modern Introduction to International Law, 6th ed. (Lo—
ndon: Allen and Unwin, 1987), ¥7]s &, Ay AlHE, (AL st =3
5, 1997), 119%.

33) wiAjA], AAA, 212%.
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A FA7E E g v A BAE) o= vE g vk AASeE F
AL B g FEew 4w HelolA st Fabakel de(A134)7F

HolAE AF(A2M)S ol Ytk TRACE FAY =9 Yy Y

FAlol g el apelol A erka & 5 vk oY 2w Alele] o

A% FAY FARA 4TS Shu drkE AL AT £ gk $H A

of FAWH A BT F Yr) ANAE WA P ANE FAT
%

& slojol @), xoke] Azlelwsl FAH AL

da A A7 QA Ae] Aol do] ugd AL AL a7
. 2 w7t omd REAL dAaH @m, A% ANLAL dd AR
AAo] zotom AAelA AAH ok Mlws AW FAA AFETL W
S ool FAMA A NI B &) g Ay 9l
ol vl A Axjell els) AATE AAAAE Aol Baw o]
Aele] wA FAHL BAE AATL Yohs AL BAT 4 gk F
A L 2

34) EHE:, AAA, pp.97—98; o]at7], AA A, 187%.

35) 7NAe] A= v 2ol AA 47FA AlkS tar k. OIS &A= AH
212 7fA)e H el (right to initiate international proceedings)¥hS F-of w1
@7H°]«] Aste Aapd dels @A 2o (Ee FAIA ) ARt 8

AT @ AT FAANA L] WA EAo] 58 wjste H7tERE HRkS
O}EE frletz] fal, 7HiQle] WEshe= %%ﬁx]’(%xﬂﬁi})e gk &l
o F-= ZoFGALT o] oJAtel] WAFEUTE @IQle] WEd & e FAEA=
s T b2, LS AANE S A e FAVIFES ditde=r A
Aol ApH A oA Lttt oo %Xﬂﬂ? 52 1 HO]E«] SHE AEteER T
AEZ SHAIRE Jud B gUldFYERE YR AEE 5 7] "l A
o AgH-o e o 2Ry AFEEA Folvt. FANAEAAE wfg- 2H A A
of W& a1, 53] FAFHA AT Aol vt Aol A= A o
o] 4ol ofyal, HaA, |iet 2 w9 7L P = vERdh webA W
Ho=w F4Y e AAo] AT &k HAule, HAAA, 272-273%.

36) AARNE wAY FAVE doha sl A dHel sk AL FEAT o
A7) 9 AA FABAHY AP ydo| zZlo] Fofsta ki By Y=
ATt 53] th=mA7Ido] thE H7ket A4S Ohﬂﬁ]oko ARbA o g Sy E T
= t—ﬁLXﬂmolb} Hol dukdH o] oa fAFHES o gt SulEde] A
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okyl= P EE ‘=A|3E A 9F(Internationalized Contract)’ o8 ¥l ¢l

Martin Dixon, Textbook on International Law(London: Blackstone Press
Limited, 1990), pp.61—62; A o]t A ko wel th47]go] =7k} dfs g
Aol AL FHst= AE B g% oy st A3 AleFo] xoF
o Fal= XYE 2= Ao R ®welty Wolfgang Friedmann, 7he Changing Struc
ture of International Law(New York: Columbia University Press, 1964), p.120.

37) s, HARFE, (M 9x7), 1983), 415%.

=
38) AFE, Rl =AY FA W HAA U7k olEA A=, HANEE,,
T A235.(2006), 69-70%.
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1231 Q= A Ao A ol Frpxok

3o thbzoke g FAsk WA A% Ae mAsor & ol

(1) w=471de] gefeb HAL

FApioRl A ASlat Qe FAY FAYY FLYL BT
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Aol Aol AHAE AR FAH AA R AGREES s gl 7]
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39) £7|%, B FTAREE, | 145-152% #Hx
40) o], A AAHE, (M HIEAL 1998), 44%,
41) WF3 9, F%Xﬂﬂfﬂl Hy (g =gt &by 2001), 16%; th=4 7]

i

4 &olo A ARES 1960 "= wd BAT|] TVAZ#HS AW Heldee
wie 57158 ¥ O vee @ darE V19 sel 1950 AE dEs
TAeRH TR A 7l°*°§ AR E 7] Ao wmE RS A r)goe] ke
2 323 d-E Aolgtm AAGL. AA AL S 2 Fo AAINO
= AAstaL, =] ArIge] olel deste MEE ddaeriTE 7HE 48
AEe Bxe AL mEAARA v=YA 937 (1963.4.20)7F HZ T} David

o
. Lilienthal, “Management of Multinational Corporation” , Merrin Anshen and
. L .Bach, eds. (Oxford: McGraw—Hill Book Company, 1960) p.119.
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o ugthan ol —aﬂ%z}xu B2 A= FAE RE6
o8] e A1A gers ATEART. FAA dRA 2aw wrhe) Aok
o AL —‘?—Z}% BEas 297} wekth e dEH9e A4
o= 9o wato A 5+ gle B4e 247 254
E Mz e sso] mYbE ol Ul 2A U
3o =AH A setHn Ak A7 FAAE YolH HAH
o LH?<1 Txﬂiw A9e Rt 346 3

gEe g es wael gaola FAle] tiaolth. tEAd
hel =AHQ ol Rad o4 tEAIe] BEW Y} 2 pE

=

I

[.4
o

WS W WAAE A oFA L glo} Aol Fuyrron: F 3
Qow YA 4 gl7] etk w2 AR Fu oA
d50] BAGARH ofWI L AFH 5 A= HEo AFHUG. BAF
Ak ST Sol @ b4, 71d BEo] g guel T, A 1EA

Tz

(2) =279 =AY FAL EA

A7 E A bRtz v= dgAe| A A FAA A
A3 A AT e FAAH N AL AT Ark. A e
ZA FAR BAE F AR dweld Aud 4 ol sl £54 F
A=A GEArgel AW FEHE B Swolth. o FAlk tRAsY

o %A &5 Sdolth. i s U= AvIe]l AW SEA A
N e Age] BAolth @4 FATEANA TEAA Qo] 2 =AEA

HU

42) Fa, =AAAH; (A 99 AL 1986), 75%.
43) ol9g<=, AAA, 45%.
44) 593l 9, AW, (AL HEAL 2000), 6473,
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Ak BA N E AL AT BE7L 5 FARTE 1] AR FAF
Har, ejmelu e #ek =AY qtAe]l 94 wdE AL F= -t 7t

stel pAgAGL. ehelotielt T =
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100) =4, “FAHA FAFA BRsAE", IEokHsk | A-8F(2006.4), 326%,

_38_



Bl7h ol WA 91917] wiolch10n
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(1) 959 o9 7FowA 9] FAH 27 F

TR A= AT A o] IS EFsof gtk FAlo AFATE
Q=2 ztel sl wAIHo] sk A 7E Wk WA BREE HAof
gt}102) Q= fal @ B W= ouet o=l tigrleES A&k ol
et 2 Zpol7b vk =7F fmlel Al F-ojeks HA B V]Eds =4
# 4~ 7] (international minimum standard)2} W=71t)-$-7] (national trea—

tment standard)©]| o ¥ 3l $kr}.103)

lolr g7} =7lEe A AV digds] e
Th107) o5 w7k A HLVE WE A5, A delA =S Axwl

101) #m#r%, AAA, pp.350—352.
102) #Aths=, AAA, 566%; Andrea K. Bjorklund, op.cit., p.818.

103) A, AAA, p.543. o] =L ofF A A kol AT, F=3F TRz
oL} Al AR AAHGFA] wAYUSFO] 7|Fsta i oA JfjEAH o
AT

104) ZAFEF] B TPTETToetae drh

105) #Hhsé, AAA, 544%; lan Brownlie, op. cit., p.503.
106) =28, A=, 3275,

107) Adie, AAA, 544%.
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2 deE F3e
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o] ge Fue g Yk,

108) Brownlie, op. cit., p.503.

109) Malcolm N. Shaw, International Law(Cambridge: Cambridge University Press
, 1997), p.570.

110) Brownlie, op. cit. p.503.
111) #AmAr %, AAA, p.353.
112) s, AAA, pp.191-192.
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7 éxﬂéwﬂ A}, oo wel EA Qe Q=e] Fuy FAse e W

STy o] A Vs FAb AT S
sl Fofste B-97F Bk o2t e Fs| Ak A4
AN A (economic development agreement)S 3 o]F Xt 1%k €}
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HAA =7 AP, v F FEsEAAAITE MAIZE 319 7] o} o] Ak
o AL uA HoAES] ddS Hesta, 53 EAsA DAk #e)
=271 Aok 5ol wAA Aol A= WES = Uk

113) Andrea K. Bjorklund, op.cit., pp.821—822.
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 oAld YRR JAAFHTL A= HAA ] gk wE HEU)
114) ARZ, “FA7IFe FAH FAAT ud BIAE", 24%,
&A1

115) NAFTA(XﬂllZlZ)Q} | FTA(H- —rh= ST AEAke ST 5
Sbig HElsES shu gonz ALY IH?ZVV}«] gus 27|shes 3§
= A Q‘réﬂ(self contained) TAEAE #atal vk MUY, FAA-—=7}
FAE olgaty] 9w AAH e B A, ARSI =E, | A527 Al
3(2007.6), 144%.

116) A=, 130%.

117) David R. Mummery, “The Content of the Duty to Exhaust Local Remedies’,
The American Journal of International Law, vol.58(1964), p.390.

118) ol& =l FA(EAxh) ksl d&olefar Shrh, FHAEL, “ZEIFEMEEEH
RMIRAE", THBRFEE O LMIE, R BOCEE, 1980), p.170; D.W. Grieg,
International Law, 2nd ed.(London: Butterworths, 1976), p.580.

119) o] XA %o YFolgta 3sh},
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120) Brownlie, op.cit., p.500.
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Al w7k B B Ee AR A91E sk A g-olth Wlolz‘ﬂ* 24711
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123) Ibid.
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125) Brownlie, op. cit., p.500.

126) HllgEd, AAA, p.192.

130) Jeswald W. Salacuse & Nicholas P. Sullivan, op. cit., p.143.
128) B. Grossfeld, op. cit., p.243.

129) Brownlie, op.cit., p.401.
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130) Ibid., p.398; 3}, AAA, 621%.
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Nottebohm Case” , /CLQ, vol.5(1956), pp.230—246.
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o] g4 A7} 19701 Barcelona Traction. Light & Power Co. AR
(Belgium v. Spain)©¢|t}. o] AFAL F=FEQ EoQl W7o 7} 27dS A
= ICIel Eald B AaSse AvietdA ST dd Ayl 34
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134) Belgium v. Spain, /CJ Reports, 1970, p.3; ICJ+&= vf2A 2 AH3|AL ALA
Azl el A, A Aol Ve FRUAE FFAEES WA Y
Qo #3t owH BFA9 PAbo] s = HAEHQA A wet AHEA
Wil =749 FH AIFEAE JFO0R Fof dtm wA T o)dr], HAAA,
419%; A<, AAA, 109, 678—681%; Brownlie, op. cit., p.107.

135) dmle] B3P QuA B E PAlshE ket Bl 3|AF 1he] AE A
m AgAQl HddES 87t vk oSt A ak v g. AEd, A
A, 168%; Brownlie, op. cit., p.486; ©] W&ol FAlAEo] EAS 24 T+
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ICSID No. ARB(AF)/98/3, Final Award, June 26, 2003, p.42.
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W oAk sl FAA F(investment agreement)3249) 3 Fx}Q17}
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=7k il ke AEAQ] FAEAE =EUTh L. Herman, “Settlement  of

International Trade Dispute—Challenges to Sovereignty—A Canadian Perspective’,
Canada—U.S. Law of Justice, vol.24(1998), p.132.

323) Whedt BEolu) 5o 97149 A& (commercial credits)s o] WiAel Az F4t
B S ol wiElth el R QF F2 A Pl FAR e
PR, E7RE PR ke FANWAE A7, 41-4235 AU, AR, 354
SuARE ool qE wde Al 98 QA el TR A 4
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}
o

BN 30 Bt T K
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329) W, “FAA-AR FAEAT ] gist, sty gAASHATAE A1}
A8 3](2006.11.24), 45%,

330) Charles H. Brower, “Structure, Legitimacy and NAFTA's Investment Chapter’, Vand.
J., Transnational Law, vol.36(2003), p.37.

331) Guillermo Aguilar Alvarez and William W. Park, “The New Face of Investment
Arbitration: NAFTA Chapter 117, Yale Journal of International Law, vol.28(2003),
pp.365, 369—370.

- 102 -



2. FTA%9] ISDAIEE vlEtiEs A7
7}, @HFTA ISDAIRE B 17HE9] 4% 2bo]
(1) ISDE #AHA o2 vgts A7

Ju) 2758 [SDAEE V|BEAHo g Zokd| [FAFE AL ugsts A
ojth, FAEALE YA Ao = A

= Zlolth ISDE FA R oAb FAg Al & x el
th=r# Akglel A ISD= o4 Q1S W] Rskal gl AoR ddd 59
ul=ah geke]l FTACIM = S50 o] wkg= ISDA%=7 whxth.o52)
ISDAE= W= AR HAUZRL Sl AEetal = 5 s et

53] g= FTAN S5 vRZFA 2 v]=r il M e ISDE Wxe &
AxFe FAACNY Beksjol FHa wdA AsjE wo]7|=
THdE ﬂ%%%‘ﬁﬂr o13), FAdlEF-(USTR)O $WFTA EHA

o
o
k)
Hl -{fﬂ
>

< FFTAE wHdisillts S4RE & #o M 333) &

qow Razdel golgest BEPs, AT nsol AT Rl
=] o
o

Sl AU Aol Fels, FA2l G el ALAG FAY A
g AEA7 F dvks HES 483 dok Foke AFAS FEYA
el AR el ol B % AARS A9 Lawe
$e% dota FFstn gt

332) X7l “FAA-=7F AHaFAL] A AFA”, 5138 FIAbs] EF1(2006.12.1),
7-9%,

333) SHIFTAAA|

oL

TR SHFTAP A ST H AT (2007.6.20), 2005,



4 7 T3 GG AU (Trade and Environment Policy
Advisory Committee: TEPAC)+ HHG&S 1A% A+ SHMFTA T:‘r"i
(11-1p)e] W&ol HEetA] Xsta, sAHACEE A7t glom, vl=
W el AA3 dXeHA Fevkal skl Qv TEPACE Hé?“"i
11— 33 (V)9 w8335 F ‘ZFrZ Alst7 Y (extremely severe) ‘-7

ot} Fi}o] H]Fo] E+3 A 2l (disproportionate in light of its purpose or

effect)” 59 €52 FAUY HH7F §l& ¥ ol o] §o4E5S &3
= AFAAR(F=FAAD AN A vlmFAA R o B AYE AT F 3
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334) TEPAC, The U.S.—Korea Free Trade Agreement, Report of Trade and Environment
Policy Advisory Committee, April 25, 2007, www.ustr.gov. (2007.8.309 H-&).
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343) Ibid.
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AR QA 2003 Bkt Yld@= BIT AI8Z(ICSID), 2002\ 3k=3} U BIT
A|153(ICSID, UNCITRAL), 19771 k=2 &> BIT #|4x(ICSID), 19761 %%ﬂr 3
= BIT AI8Z(ICSID)ol Far ok Fak 4ol d 20061 s+=t3} g]ujo} BIT A|9z(
A ZEAARL), 200540 st3} £=2Zuka BIT Al82(ICSID, UNCITRAL), 2004y dh=tx}
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381) oA, “ISD EAs AL ] tigh 4517, 104%.
382) o|AW, “ISD FAEAN A A, S|FTA AZAA L D3] Muh(2006.12.14), 3—4%,
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Aret tigHAelA 71Ee] =izt B dEe AolHE BRd 9l
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665) B. Weston, “Constructive Taking” under International Law: A Modest Foray into the
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666) G. Christie, “What Constitutes a Taking of Property under International Law’, British
Yearbook of International Law, vol.38(1962), p.338.
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683) Kunoy, op. cit., p.471.

684) SNzl A frafol | B gel TR Q) B 2d 2 Y $93 5
Qs7ke] A4 ARG, FANRRE 2o FAAe] ik 247k gl
etk

685) Tecmed, para.119.
686) T. Waelde and A, Kolo, op .cit., p.819.
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687) OECD, op. cit., p.19.
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Abstract

A Study on the Development Direction of International
Investment Dispute Settlement Mechanism and Receptive
Attitude on KOREA—-U.S. FTA

Tae Hyun Kim

Department of Maritime Law
The Graduate School of Korea Maritime University

Busan, Korea

As with an increasing number of new bilateral investment treaties
(BITs) between Korea and other countries, there is a strong need to
study legal implications of individual provisions under BITs. BITs contain
many substantive provisions, such as the scope of investment, general
standards for protection of investment, such as the scope of investment,
taking, compensation and transfers. In addition, one of the essential
components of BITs is dispute settlement—related provisions.

What is striking in respect of investment—related dispute settlement is
that investors can bring an arbitration against the hosting government,
which is normally covered by the Washington Convention and administerd
by ICSID(International Center for Settlement of Investment Disputes).
This paper focuses on this unique type of investment dispute settlement
procedures. While introducing relevant provisions of the Washington
Convention, this paper demonstrates the practical importance of how to
draft individual dispute settlement—related provisions.

The investor—state dispute settlement mechanism(ISD) has resurged in
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the 1990s, and has been given a new meaning. This mechanism is
specifically applies to the KORUS FTA, and as a result, has grown in
significance for Korea.

While traditionally only States enjoyed absolute powers(sovereign
prerogatives), the strength of investor (as a individual) authorities have
been increasing. When a person invests in a foreign state is damaged
property, the home state of the investor sues the host state or exercises
diplomatic protection under the traditional international law. However,
currently, a system where most investors have an opportunity to apply
for arbitration against the host state directly has been established.

The arbitration authority of the foreign investor is guaranteed by a
concession contract, an investment treaty(BITs) and an FTA(Free Trade
Agreement) between the investor's home state and the host state.

Although the investment treaty is contracted, the investor’s arbitration
application authority is not guaranteed. But after NAFTA which is a
contract between the US, Canada and Mexico, the investor can apply for
international arbitrations, and not pass through the consent procedure of
host state.

The ISD has recently come under systematic criticism by nations, even
with people concerned with municipal law, due to a lack of recognition.

The ISD 1is one international arbitration system for protecting foreign
investors and the accumulated precedents and cases on international trade
relations exist. Nevertheless in domestic cases, no one besides some
researchers are interested in ISDs.

Because of the lack of mutual implementation in subjects concerned
with relations between legal regimes, ISD legal studies do not grasp the
connection between the ISD and legal research.

This confusion is exhibited in the changing forms of the ISD between
the Korean government and the US government in the KOR—-US FTA
through 8 separate negotiations.

Specifically concerning the ISD regime, matters of sovereign prerogatives,
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indirect expropriation and constitutionality were mainly analyzed. Originally
the ISD regime was established to protect investors' assets against
sovereign prerogatives.

However, the authority of investors has increased to the point that
sovereign prerogatives can be encroached. The scope of investment has
expanded from the movement of capital and resources to rights of claim,
contractual rights, property rights, non—equity investment and permission.
Specifically, because investors may be able to claim a ‘denial of justice’
and seek damages from an international tribunal convened under the FTA.

Fortunately, the KORUS FTA regulates the limits of arbitration
applications. Investors can apply for arbitration related in property in
principle, except for real estate price stabilization policy and public
welfare objectives, such as public health, safety and environmental
concerns.

When actual government actions are ‘extremely severe or disproportionate
in light of its purpose and effect”, it is applicable to indirect expropriation
so that arbitration is able to apply in most situations. But it doesn't seem
to be regular practice for investors to apply for expropriation by
constraint.

When ISDs occur, it is hard to find a case where an arbitral decision in
NAFTA has deviated from customary international law.

The single—trial system of arbitration often encroaches policies and
interests of the states. For this reason, ISDs policies which are judged
by state have been criticized because important state policies are treated
carelessly.

Indirect expropriation which the KOR—US FTA has allowed is hard to
accept for the current Korean legal regimes. Under the interpretation
Constitutional law, Korean domestic law is compensated only for direct
expropriation, not indirect expropriation. Therefore, there is a need to
arrange compensation for legal regimes such as, state indemnity,

administrative compensation, compensation of infringement on quasi—
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expropriation to pass through the preparation process thoroughly.

Because if indirect expropriation are introduced, many compensation
expenditures would increase.

As a result of an examination of ISDs, operation strategies and
effective execution methods of ISD mechanisms are as follows.

Korea is expanding its roles as a host state as well as an investment
state. So in principle, 1) ISDs are excluded for agreements, for example
the Australia—US FTA, 2) when a treaty is included in a ISD, the
investor can apply for the arbitration through the concent of the host
state or use the domestic laws of the host state, 3) if 1), 2) are
unreasonable, it is necessary to reduce the scope of the ISD to a
minimum.

Because arbitral decision might be wrong, or differ from each tribunal,
the public policy of a state can be forfeited. Therefore, in order to
prevent misjudgment, there exists a need to arrange an appellate
review.

By creating a coherent, well—reasoned body of jurisprudence,
investment tribunals bolster their legitimacy, fulfill the goals of both
investors and sovereign states, and enhance the possibility of norm
development resulting from the dialogue between international and national
courts.

In the long term, it is necessary to examine the establishment of
international investment dispute court. Indirect expropriation must be
introduced, examined and applied to the national budget so as to fit in

accordance with in Korea legal regimes.
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