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A study on legal regime relating to ownership

of excavated treasure ship

Lee, Chang woo

Division of Underwater Diving Technology

Graduate School of Maritime Management & Technology

ABSTRACT

Cultural Property Preservation Bureau of Korea excavated the massive
shipwreck and her cargo from 1976 to 1984 sunken under Jeungdo Island,
Sinan County located in the southwest area of the Korean peninsula. It
was the first systematic underwater excavation in Korea, and one of the
richest underwater discovery in the world. According to the reference
materials, more treasure shipwrecks are assumed to be sunk under seaside

of Korean peninsula. Such as, Donskoy near Ulleung Island, Kow Shing



near Ul Island, and Yamashita treasure ship off Korean peninsula, etc. The
excavations of these treasure ship are likely to raise ownership dispute
between private finders and government authority, and between ship owner
and excavater due to lack of knowledge and awareness of related laws and
regulations. Therefore, this study aims to examine existing legal regimes
related to the excavated treasureship. And also it tries to suggest a new
proactive measure to prevent the most likely ownership disputes between

interested parties.
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Article 1 Definitions

For the purposes of this Convention:

1.(a) Underwater cultural heritage means all traces of human existence having a

2

W

cultural, historical or archaeological character which have been partially or
totally under water, periodically or continuously, for at least 100 years such as:

(i) sites, structures, buildings, artefacts and human remains, together with their

archaeological and natural context;

(ii) vessels, aircraft, other vehicles or any part thereof, their cargo or other

contents, together with their archaeological and natural context; and

(iii) objects of prehistoric character.

(b)

(c)

(a)

(b)

Pipelines and cables placed on the seabed shall not be considered as underwater
cultural heritage.

Installations other than pipelines and cables, placed on the seabed and still in
use, shall not be considered as underwater cultural heritage.

States Parties means States which have consented to be bound by this
Convention and for which this Convention is in force.

This Convention applies mutatis mutandis to those territories referred to in
Article 26, paragraph 2(b), which become Parties to this Convention in
accordance with the conditions set out in that paragraph, and to that extent
States Parties refers to those territories.

UNESCO means the United Nations Educational, Scientific and Cultural

Organization.

. Director-General means the Director-General of UNESCO.

. Area means the seabed and ocean floor and subsoil thereof, beyond the limits of

national jurisdiction.

Activities directed at underwater cultural heritage means activities having

underwater cultural heritage as their primary object and which may, directly or
indirectly, physically disturb or otherwise damage underwater cultural heritage.

. Activities incidentally affecting underwater cultural heritage means activities which,

despite not having underwater cultural heritage as their primary object or one of
their objects, may physically disturb or otherwise damage underwater cultural
heritage.

8. State vessels and aircraft means warships, and other vessels or aircraft that were
owned or operated by a State and used, at the time of sinking, only for
government non-commercial purposes, that are identified as such and that meet
the definition of underwater cultural heritage.

Rules means the Rules concerning activities directed at underwater -cultural
heritage, as referred to in Article 33 of this Convention.
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Article 25 Peaceful settlement of disputes

1. Any dispute between two or more States Parties concerning the interpretation or
application of this Convention shall be subject to negotiations in good faith or
other peaceful means of settlement of their own choice.

2. If those negotiations do not settle the dispute within a reasonable period of time, it
may be submitted to UNESCO for mediation, by agreement between the States

Parties concerned.

3. If mediation is not undertaken or if there is no settlement by mediation, the
provisions relating to the settlement of disputes set out in Part XV of the United
Nations Convention on the Law of the Sea apply mutatis mutandis to any dispute
between States Parties to this Convention concerning the interpretation or
application of this Convention, whether or not they are also Parties to the United

Nations Convention on the Law of the Sea.

4, Any procedure chosen by a State Party to this Convention and to the United
Nations Convention on the Law of the Sea pursuant to Article 287 of the latter
shall apply to the settlement of disputes under this Article, unless that State
Party, when ratifying, accepting, approving or acceding to this Convention, or at
any time thereafter, chooses another procedure pursuant to Article 287 for the

purpose of the settlement of disputes arising out of this Convention.

5. A State Party to this Convention which is not a Party to the United Nations
Convention on the Law of the Sea, when ratifying, accepting, approving or acceding
to this Convention or at any time thereafter shall be free to choose, by means of a
written declaration, one or more of the means set out in Article 287, paragraph 1,
of the United Nations Convention on the Law of the Sea for the purpose of
settlement of disputes under this Article. Article 287 shall apply to such a
declaration, as well as to any dispute to which such State is party, which is not
covered by a declaration in force. For the purpose of conciliation and arbitration, in
accordance with Annexes V and VII of the United Nations Convention on the Law
of the Sea, such State shall be entitled to nominate conciliators and arbitrators to
be included in the lists referred to in Annex V, Article 2, and Annex VII, Article 2,

for the settlement of disputes arising out of this Convention.
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Article149 Archaeological and historical objects

All objects of an archaeological and historical nature found in the Area shall
be preserved or disposed of for the benefit of mankind as a whole, particular
regard being paid to the preferential rights of the State or country of origin,
or the State of cultural origin, or the State of historical and archaeological

origin.

Article303 Archaeological and historical objects found at sea

1. States have the duty to protect objects of an archaeological and historical
nature found at sea and shall cooperate for this purpose.

2. In order to control traffic in such objects, the coastal State may, in
applying article 33, presume that their removal from the seabed in the zone
referred to in that article without its approval would result in an
infringement within its territory or territorial sea of the laws and regulations
referred to in that article.

3. Nothing in this article affects the rights of identifiable owners, the law of
salvage or other rules of admiralty, or laws and practices with respect to
cultural exchanges.

4. This article is without prejudice to other international agreements and
rules of international law regarding the protection of objects of an
archaeological and historical nature.

Article 279 Obligation to settle disputes by peaceful means

States Parties shall settle any dispute between them concerning the
interpretation or application of this Convention by peaceful means in
accordance with Article 2, paragraph 3, of the Charter of the United Nations
and, to this end, shall seek a solution by the means indicated in Article 33,
paragraph 1, of the Charter.
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Article 280 Settlement of disputes by any peaceful means chosen by
the parties

Nothing in this Part impairs the right of any States Parties to agree at any
time to settle a dispute between them concerning the interpretation or
application of this Convention by any peaceful means of their own choice.

Article 283 Obligation to exchange views

1. When a dispute arises between States Parties concerning the interpretation
or application of this Convention, the parties to the dispute shall proceed
expeditiously to an exchange of views regarding its settlement by negotiation
or other peaceful means.

2. The parties shall also proceed expeditiously to an exchange of views
where a procedure for the settlement of such a dispute has been terminated
without a settlement or where a settlement has been reached and the
circumstances require consultation regarding the manner of implementing the
settlement.

Article 287 Choice of procedure

1. When signing, ratifying or acceding to this Convention or at any time

thereafter, a State shall be free to choose, by means of a written declaration,

one or more of the following means for the settlement of disputes concerning

the interpretation or application of this Convention:

(a) the International Tribunal for the Law of the Sea established in
accordance with Annex VI,

(b) the International Court of Justice;

(c) an arbitral tribunal constituted in accordance with Annex VII;

(d) a special arbitral tribunal constituted in accordance with Annex VIII for
one or more of the categories of disputes specified therein.

- 27 -




2. A declaration made under paragraph 1 shall not affect or be affected by
the obligation of a State Party to accept the jurisdiction of the Seabed
Disputes Chamber of the International Tribunal for the Law of the Sea to
the extent and in the manner provided for in Part XI, section 5.

3. A State Party, which is a party to a dispute not covered by a declaration
in force, shall be deemed to have accepted arbitration in accordance with
Annex VII.

4. If the parties to a dispute have accepted the same procedure for the
settlement of the dispute, it may be submitted only to that procedure, unless
the parties otherwise agree.

5. If the parties to a dispute have not accepted the same procedure for the
settlement of the dispute, it may be submitted only to arbitration in
accordance with Annex VII, unless the parties otherwise agree.

6. A declaration made under paragraph 1 shall remain in force until three
months after notice of revocation has been deposited with the
Secretary—General of the United Nations.

7. A new declaration, a notice of revocation or the expiry of a declaration
does not in any way affect proceedings pending before a court or tribunal
having jurisdiction under this article, unless the parties otherwise agree.

8. Declarations and notices referred to in this article shall be deposited with
the Secretary-General of the United Nations, who shall transmit copies
thereof to the States Parties.

£5) AP depel 28 27
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Article 4 Relationship to law of salvage and law of finds

Any activity relating to underwater cultural heritage to which this Convention
applies shall not be subject to the law of salvage or law of finds, unless it:

(a) is authorized by the competent authorities, and
(b) is in full conformity with this Convention, and
(c)ensures that any recovery of the underwater cultural heritage achieves its

maximum protection.
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M. LOF 20009 2470

1. 44

LLOYD'S STANDARD FORM OF
SALVAGE AGREEMENT
(APPROVED AND PUBLISHED BY THE COUNCIL OF LLOYD'S)
NO CURE - NO PAY

1. Name of the salvage Contractors: 2. Property to be salved.

The vessel:

her cargo freight bunkers stores and any other property
thereon but excluding the personal effects

or baggage of passengers master or crew

(referred to in this agreement as "the Contractors") (referred to in this agreement as "the property")

3. Agreed place of safety: 4. Agreed currency of any arbitral award and security
(if other than United States dollars)

5. Date of this agreement: 6. Place of agreement:

7. Is the Scopic Clause incorporated into this agreement?  State alternative: Yes/No

8. Person signing for and on behalf of the Contractors 9. Captain

or other person signing for and on behalf of the

property

Signature: Signature:

A. Contractors basic obligation: The Contractors identified in Box 1 hereby
agree to use their best endeavours to salve the property specified in Box 2

and to take the property to the place stated in Box 3 or to such other place as
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may hereafter be agreed. If no place is inserted in Box 3 and in the absence
of any subsequent agreement as to the place where the property is to be taken
the Contractors shall take the property to a place of safety.

. Environmental protection: While performing the salvage services the
Contractors shall also use their best endeavours to prevent or minimise damage
to the environment.

. Scopic Clause: Unless the word "No” in Box 7 has been deleted this agreement shall
be deemed to have been made on the basis that the Scopic Clause is not incorporated
and forms no part of this agreement. If the word "No” is deleted in Box 7 this shall not
of itself be construed as a notice invoking the Scopic Clause within the meaning of
sub-clause 2 thereof.

. Effect of other remedies: Subject to the provisions of the International Convention on
Salvage 1989 as incorporated into English law ("the Convention”) relating to special
compensation and to the Scopic Clause if incorporated the Contractors’ services shall be
rendered and accepted as salvage services upon the principle of "no cure - no pay” and
any salvage remuneration to which the Contractors become entitled shall not be
diminished by reason of the exception to the principle of "no cure - no pay” in the form
of special compensation or remuneration payable to the Contractors under a Scopic
Clause.

E. Prior services: Any salvage services rendered by the Contractors to the property before

and up to the date of this agreement shall be deemed to be covered by this agreement.

F. Duties of property owners: Each of the owners of the property shall cooperate fully
with the Contractors. In particular:

(1) the Contractors may make reasonable use of the vessel’s machinery gear and

equipment free of expense provided that the Contractors shall not unnecessarily damage

abandon or sacrifice any property on board;
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(ii) the Contractors shall be entitled to all such information as they may reasonably require
relating to the vessel or the remainder of the property provided such information is
relevant to the performance of the services and is capable of being provided without
undue difficulty or delay;

(iii) the owners of the property shall co-operate fully with the Contractors in obtaining
entry to the place of safety stated in Box 3 or agreed or determined in accordance
with Clause A.

G. Rights of termination: When there is no longer any reasonable prospect of a useful
result leading to a salvage reward in accordance with Convention Articles 12 and/or 13
either the owners of the vessel or the Contractors shall be entitled to terminate the
services hereunder by giving reasonable prior written notice to the other.

H. Deemed performance: The Contractors’ services shall be deemed to have been
performed when the property is in a safe condition in the place of safety stated in Box

3 or agreed or determined in accordance with Clause A. For the purpose of this
provision the property shall be regarded as being in safe condition notwithstanding that
the property(or part thereof) is damaged or in need of maintenance if (i) the Contractors
are not obliged to remain in attendance to satisfy the requirements of any port or
habour authority, governmental agency or similar authority and (ii) the continuation of
skilled salvage services from the Contractors or other salvors is no longer necessary to
avoid the property becoming lost or significantly further damaged or delayed.

I. Arbitration and the LSSA Clauses: The Contractors’ remuneration and/or special
compensation shall be determined by arbitration in London in the manner prescribed by
Lloyd’s Standard Salvage and Arbitration Clauses ("the LSSA Clauses”) and Lloyd's
Procedural Rules. The provisions of the LSSA Clauses and Lloyd's Procedural Rules are
deemed to be incorporated in this agreement and form an integral part hereof. Any other

difference arising out of this agreement or the operations hereunder shall be referred to
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arbitration in the same way.

J. Governing law: This agreement and any arbitration hereunder shall be governed by
English law.

K. Scope of authority: The Master or other person signing this agreement on behalf of
the property identified in Box 2 enters into this agreement as agent for the respective
owners thereof and binds each (but not the one for the other or himself personally) to
the due performance thereof.

L. Inducements prohibited: No person signing this agreement or any party on whose
behalf it is signed shall at any time or in any manner whatsoever offer provide make

give or promise to provide or demand or take any form of inducement for entering into

this agreement.

IMPORTANT NOTICES :

1. Salvage security. As soon as possible the owners of the vessel should notify the
owners of other property on board that this agreement has been made. If the Contractors
are successful the owners of such property should note that it will become necessary to
provide the Contractors with salvage security promptly in accordance with Clause 4 of
the LSSA Clauses referred to in Clause 1. The provision of General Average security
does not relieve the salved interests of their separate obligation to provide salvage
security to the Contractors.

2. Incorporated provisons. Copies of the Scopic Clause; the LSSA Clauses and Lloyd's
Procedural Rules may be obtained from (i) the Contractors or (ii) the Salvage Arbitration
Branch at Lloyd’s, One Lime Street, London EC3M 7HA.

Tel.No. + 44(0)20 7327 5408
Fax No. +44(0)20 7327 6827
E-mail: lloyds-salvage@lloyds.com.
www.lloyds.com
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