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A Study on the Liabilities of Freight Forwarder

Hoon-Kyung Kim
Department of Maritime Law

The Graduate School of Korea Maritime and Ocean University

ABSTRACT

The importance of the multimodal freight forwarding industry 1is
growing day by day. It is 'door to door' that developed as the ‘through
transportation’ became generalized due to the containerization, which
began in 1960. It is the field where the contact with customers happens
most actively in multimodal transport and international logistics service
industry, and also it plays the role of a middleman that designs and
plans shipping between cargo owner and actual carrier in today’s
international transportation. As the multimodal freight forwarding
industry develops, the disputes regarding this also increase, and the
importance of rules that regulates the liability of multimodal freight
forwarder increases in these disputes. However, there are no rules that
privately regulate the liability of multimodal freight forwarder in Korean
laws, and the international rules that regulate multimodal transport have
not been uniformed, only maintained through individual rules or
individual convention for each transportation method. Therefore, the
necessity of legislation that would uniformly regulate the liability of

multimodal freight forwarder has been increasing in multimodal transport



that is continuously growing and developing. But there is only UN
Convention on International Multimodal Transport of Goods that was
established in 1980, despite the long discussion on the unified
regulations. However, it is difficult to expect even for this to take
effect.

Based on the recognition of the problems above, this study first
distinguished and defined the concepts of multimodal transport operator
and multimodal freight forwarder and examined their legal status. And
then it examined the liability of freight forwarder or carrier according
the legal status of freight forwarder. Also, it reviewed the main
contents of the revised commercial law, which is announced prior to the
legislation according to the necessity of unified regulations on 25
November 2013, for the liability at the time when a multimodal freight
forwarder has the status of a multimodal transport operator by taking
over the debt of the multimodal transport operator, the contents of
FIATA B/L standard terms and conditions, and Rotterdam rules that
currently regulate the liability relationship of multimodal freight
forwarder.

Multimodal freight forwarders basically have the status of freight
forwarder according to the commercial law, but they have the status of
carrier when they take over the transportation debt through methods
such as executing intervention rights. Therefore, the legal status of
multimodal freight forwarders cannot be defined uniformly, and it must
be judged by considering the contents of specific and individual
contracts between the concerned parties.

When multimodal freight forwarders have the status of freight

forwarder, they take the responsibility of freight forwarder according to

_iv_



the commercial law, and they also take the responsibility stated on
FIATA B/L terms and conditions and KIFFA B/L, which are the most
frequently used transportation terms in the international multimodal
transportation work, and which directly regulate the liability relationship
of multimodal freight forwarder. On the other hand, when they have the
status of transport operator, they take the responsibility as air transport
operator or multimodal transport operator.

Upon the revised commercial law, which is announced prior to the
legislation, it removed the difference between land carrier and ocean
carrier by uniformly limiting the liability of both parties. Also, it clearly
defined the concept of multimodal transportation, and for the liability of
multimodal transport operators, they take responsibility according to the
regulation that is applied to the relevant transportation section in case
the transportation section where the damage of freight occurred can be
confirmed. In case the transportation section where the damage
occurred is unclear or not limited to a certain section, they take
responsibility according to the regulation that is applied to the
transportation section with the longest distance, thus confirming that the
law followed the network liability system.

The discussion above is generated from the fact that there are no
domestically or internationally uniform standards that regulate the
liability of multimodal freight forwarder. I hope that the uniform

standards will be enacted soon.
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155) (Freight Forwarder’'s Liability) 6.1. The responsibility of the Freight Forwarder for
the goods under these conditions covers the period from the time the Freight
Forwarder has taken the goods in his charge to the time of their delivery.

156) (Delivery) 12.2. The Freight Forwarder shall also be entitled to store the goods at
the sole risk of the Merchant, and the Freight Forwarder’'s liability shall cease,
and the cost of such storage shall be paid, upon demand, by the Merchant to the
Freight Forwarder.

12.3. If at any time the carriage under this FBL is or is likely to be affected by
any hindrance or risk of any kind (including the condition of the goods) not
arising from any fault or neglect of the Freight Forwarder or a person referred to
in Clause 2.2. and which cannot be avoided by the exercise of reasonable
endeavours the Freight Forwarder may: abandon the carriage of the goods under
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157)

158)

159)

this FBL and, where reasonably possible, place the goods or any part of them at
the Merchant’'s disposal at any place which the Freight Forwarder may deem safe
and convenient, whereupon delivery shall be deemed to have been made, and the
responsibility of the Freight Forwarder in respect of such goods shall cease. In
any event, the Freight Forwarder shall be entitled to full freight under this FBL
and the Merchant shall pay any additional costs resulting from the above
mentioned circumstances.

(Freight Forwarder’s Liability) 6.2. The Freight Forwarder shall be liable for loss
of or damage to the goods as well as for delay in delivery if the occurrence
which caused the loss, damage or delay in delivery took place while the goods
were in his charge as defined in Clause 2.1.a, unless the Freight Forwarder
proves that no fault or neglect of his own, his servants or agents or any other
person referred to in Clause 2.2. has caused or contributed to such loss, damage
or delay. However, the Freight Forwarder shall only be liable for loss following
from delay in delivery if the Consignor has made a declaration of interest in
timely delivery which has been accepted by the Freight Forwarder and stated in
this FBL.

(Limitation of Freight Forwarder’s Liability) 8.6. a) When the loss of or damage to
the goods occurred during one particular stage of the multimodal transport, in
respect of which an applicable international convention or mandatory national law
would have provided another limit of liability if a separate contract of carriage had
been made for that particular stage of transport, then the limit of the Freight
Forwarder’'s liability for such loss or damage shall be determined by reference to
the provisions of such convention or mandatory national law.

8. (Limitation of Freight Forwarder’s Liability) 8.1. Assessment of compensation
for loss of or damage to the goods shall be made by reference to the value of
such goods at the place and time they are delivered to the consignee or at the
place and time when, in accordance with this FBL, they should been so delivered.
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160)

161)

8.2. The value of the goods shall be determined according to the current
commodity exchange price or, if there is no such price, according to the current
market price or, if there are no such prices, by reference to the normal value of
goods of the same name and quality.

8.3. Subject to the provisions of subclauses 8.4. to 8.9. inclusive, the Freight
Forwarder shall in no event be or become liable for any loss of or damage to the
goods In an amount exceeding the equivalent of 666.67 SDR per package or unit
or 2 SDR per kilogramme of gross weight of the goods lost or damaged,
whichever is the higher, unless the nature and value of the goods shall have been
declared by the Consignor and accepted by the Freight Forwarder before the
goods have been taken in his charge, or the ad valorem freight rate paid, and
such value is stated in the FBL by him, then such declared value shall be the
limit.

8.7. If the Freight Forwarder is liable in respect of loss following from delay in
delivery, or consequential loss or damage other than loss of or damage to the
goods, the liability of the Freight Forwarder shall be limited to an amount not
exceeding the equivalent of twice the freight under the multimodal contract for
the multimodal transport under this FBL.

8.8. The aggregate liability of Freight Forwarder shall not exceed the limits of
liability for total loss of the goods.

(Description of Goods and Merchant's Packing and Inspection) 5.2. The Freight
Forwarder shall not be liable for any loss, damage or expense caused by
defective or insufficient packing of goods or by inadequate loading or packing
within containers or other transport units when such loading or packing has been
performed by the Merchant or on his behalf by a person other than the Freight
Forwarder, or by the defect or unsuitability of the containers or other transport
units supplied by the Merchant, or if supplied by the Freight Forwarder if a defect
or unsuitability of the container or other transport unit would have been apparent
upon reasonable inspection by the Merchant. The Merchant shall indemnify the
Freight Forwarder against all loss, damage, liability and expense so caused.
(Freight Forwarder’s Liability) 6.5. When the Freight Forwarder establishes that, in
the circumstances of the case, the loss or damage could be attributed to one or
more causes or events, specified in a — e of the present clause, it shall be
presumed that it was so caused, always provided, however, that the claimant shall
be entitled to prove that the loss or damage was not, in fact, caused wholly or
partly by one or more of such causes or events:

a) an act or omission of the Merchant, or person other than the Freight
Forwarder acting on behalf of the Merchant or from whom the Freight Forwarder
took the goods in charge;

b) insufficiency or defective condition of the packaging or marks and/or numbers;
¢) handling, loading, stowage or unloading of the goods by the Merchant or any
person acting on behalf of the Merchant;

d) inherent vice of the goods;
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e) strike, lockout, stoppage or restraint of labour.

6.6. Defences for carriage by sea or inland waterways

Notwithstanding Clauses 6.2, 6.3. and 6.4. the Freight Forwarder shall not be
liable for loss, damage or delay in delivery with respect to goods carried by sea
or inland waterways when such loss, damage or delay during such carriage has
been caused by:

a) act, neglect or default of the master, mariner, pilot or the servants of the
carrier in the navigation or in the management of the ship,

b) fire, unless caused by the actual fault or privity of the carrier, however,
always provided that whenever loss or damage has resulted from unseaworthiness
of the ship, the Freight Forwarder can prove that due diligence has been
exercised to make the ship seaworthy at the commencement of the voyage.

162) (Time bar) The Freight Forwarder shall, unless otherwise expressly agreed, be
discharged of all liability under these conditions unless suit is brought within 9
months after the delivery of the goods, or the date when the goods should have
been delivered, or the date when in accordance with clause 6.4. failure to deliver
the goods would give the consignee the right to treat the goods as lost.

163) A2MA-2 “United Nations Convention on Contracts for the International Carriage
of Goods Wholly or Partly by Sea”¢|t}.
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