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A bstract

Marine Insurance is for the underwriter to indemnify the assured, in manner
and to the extent there by agreed, against marine losses, that is to say, the
losses incident to marine adventure. In marine hull insurance, a loss or damage
to the assured's insured-against can be divided into two categories. The one is
the losses which always can be covered from underwriters regardless of
assured's due diligence to his insured-against such as the losses proximately
caused by perils of the seas and Act of God, and the other is the losses which
can be covered only if his due diligence have been proved.

Accordingly, there may be some cases in which underwriters refuse to pay
claims to the assured in case of his want of due diligence and actually, a lot of
cases which an assured could not have been covered, existed through the
history of marine hull insurance claims. Marine enterprisers such as ship's
owners, managers, charterers and carriers should not overlook this kind of
resonable care in running their business, and if they fail to do so, they might be
in trouble with legal liability, to say nothing of their financial hardness and
difficulty in management.

Statistically, looking back the past marine accident cases in korea, the most



parts of the accident are man- made disasters caused by want of due diligence.
So, this study will focuss on this kind of marine losses and insurance clauses
and other relevant rules containing due diligence such as due diligence of the
assured in inchmaree clause, ITC-Hulls, 1983, and due diligence of carrier in
Hague-Visby Rule and so on. This study also shows what the disadvantages to
marine enterprisers are, caused by want of due diligence and the advantages of
doing due diligence are.

In conclusion, this study contends that marine enterprisers should perform
due diligence in doing their business for both financial stability and good

management of their companies.
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3) 24. Signature of Insurer

1. A marine policy must be signed by or on behalf of the insurer, provided
that in the case of a corporation the corporate seal may be sufficient, but
nothing in this section shall be construed as requiring the subscription of a
corporation to be under seal.

2. Where a policy is subscribed by or on behalf of two or more insurers,
each subscription, unless the contrary be expressed, constitutes a
distinct contract with the assured.
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21) Merriam webster; The care that a reasonable person exercises under the
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not to have been done.
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) 6.2.3

24) 6.1.1 Perils of seas rivers lakes or other navigable waters
25) 6.2 This insurance covers loss of or damage to the subject- matter
insured caused by

6.2.1 Accidents in loading discharging or shifting cargo or fuel

6.2.2 Bursting of boilers breakage of shafts or any latent defect
in the machinery or hull

6.2.3 Negligence of Master Officers Crew or Pilots

6.24. Negligence of repairers or charterers provided such repairers or
charterers are not an Assured hereunder

6.25 Barratry of Master Officers Crew
Provided such loss or damage has not resulted from want

of due diligence by the Assured, Owners or Managers.
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6.1.7 Contact with aircraft or similar objects, or objects falling
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30) MIA 1906, 5 2 (a)
(2) In particular
(@ The insurer is not liable for any loss attributable to the wilful

misconduct of the assured, but, unless the policy otherwise provides, he
is liable for any loss proximately caused by a peril insured against, even
though the loss would not have happened but for the misconduct or

negligence of the master or crew;
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37) , , p.156.

38) The insurer is liable for any loss attributable to the wilful misconduct of the
assured, but, unless the policy otherwise provides, he is liable for any loss
proximately caused by a peril insured against, even though the loss would not have
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Breakdown of or accident to nuclear installations or reactors on shipboard or
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Bursting of boilers breakage of shafts or any latent defect in the machinery or
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Master Officer Crew or Pilots not to be considered as part Owners within

the meaning of this clause should they hold shares in the vessel.
42) , , , 1986, p.547.
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44) The following clauses shall be paramount and shall override anything contained
this insurance inconsistent there with.
23. War Exclusion

24. Strike Exclusion
25. Malicious Act Exclusion

26. Nuclear Exclusion

45)
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6.1 This insurance covers loss of or damage to the subject- matter

insured caused by
6.1.1 Perils of seas rivers lakes or other navigable waters
6.1.2 Fire, explosion
6.1.3 Violent theft by persons from outside the vessel
6.1.4 Jettison
6.15 Piracy
6.1.6 Breakdown of or accident to nuclear installation or reactors
6.1.7 Contact with aircraft or similar objects, or objects falling

therefrom, land conveyance, dock or harbour equipment or
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installation
6.1.8 Earthquake volcanic eruption or lightning.
6.2 This insurance covers loss of or damage to the subject- matter
insured caused by
6.2.1 Accidents in loading discharging or shifting cargo or fuel
6.2.2 Bursting of boilers breakage of shafts or any latent defect
in the machinery or hull
6.2.3 Negligence of Master Officers Crew or Pilots
6.24. Negligence of repairers or charterers provided such repairers or
charterers are not an Assured hereunder
6.25 Barratry of Master Officers Crew
Provided such loss or damage has not resulted from want
of due diligence by the Assured, Owners or Managers.
6.3 Master Officers Crew or Pilots not to be considered Owners within the

meaning of this clause 6 should they hold shares in the Vessel.
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therefrom, land conveyance, dock or harbour equipment or

installation
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53) 6.1.1 Perils of seas rivers lakes or other navigable waters
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, (Blade)
6.2.2 , ,
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54) 6.2.2 Bursting of boilers breakage of shafts or any latent defect
in the machinery or hull
55) Scindia Steamship - v - London Assurance, 1937.
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56) Hutchins Bros-V-Royal Exchange Corporation, 1911.
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6.2.3

6.1.1 . 6.2.3
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57) Jackson - V- Mumford, 1902.
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(MAR Palicy) 58)

6.2.3

6.2.3 ‘ ’ ,

) 6.1.1

6.2.3

58) Institute Machinery Damage Additional Deductible Clause

for use only with the Institute Time Clause-Hulls 1/ 10(83)
Notwithstanding any provision to the contrary in this insurance a claim for loss of
or damage to any machinery, shaft, electrical equipment or wiring, boiler condenser
heating coil or associated pipework. arising from any of the penis enumerated in
Clause 6.2.2 to 6.25 inclusive of the Institute Time Clause-Hulls /10/83 or from fire
or explosion when either has originated in a machinery space. shall be subject to a
deductible of....Any balance terminating. after application of this deductible. with any
other claim arising from same accident or occurrence. shall then be subject to the
deductible in Clause 12.1 of the Institute Time Clause-Hulls 1/ 10/83. The Provision of
Clauses 123 and 124 of the Institute Time Clause-Hulls 1/10/83 shall apply to
recoveries and interest comprised in recoveries against any claim which is subject to
this Clause.
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6.24 59
6.24

6.24

, 6.24 , ,

6.24 )

6.24

(Bare Boat Charter)

59) 6.24. Negligence of repairers or charterers provided such repairers or
charterers are not an Assured hereunder
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9.
(Rule of Construction of Palicy)
”60)
(1)
(2)
1 1 ( )
25  61) ,

60) Barratry

11. The term' barratry’ includes every wrongful act willfully committed by

the master or crew to the pregudice of the owner, or, as the case may be,

charterer
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6.1

6.2

, 6.3 62)

61) 25. Malicious Act Exclusion
In no case shall this insurance cover loss damage liability or caused by
25.1 T he detonation of an explosive
25.2 Any weapon of war
and caused by any person acting maliciously or from a political motive

62) 63 Master Officers Crew or Pilots not to be considered Owners
within the meaning of this clause 6 should they hold shares in the Vessel.
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- (Hague-Visby Rule) 1924 ,
40 ,
3 1 63

64)

63) Responsibilities and Liabilities
1. The carrier shall be bound, before and at the beginning of the voyage, to

exercise due diligence to

(@ make the ship seaworthy;

(b) properly man, equip and supply the ship;

(c) make the holds, refrigerating and cool chambers, and all other parts of
the ship in which goods are carried, fit and safe for

their reception, carriage and preservation.
64) 1L 3 1 (9
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3 1 (b)
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65) 3.

3 1 (¢

, Cargo on the Maori

King v. Hughes
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65)

17



66)

14

1 1968 )
1978

787

67)

66) Article 5
Basis of liability

1. The carrier is liable for loss resulting from loss of or damage to the goods,
as well as from delay in delivery, if the occurrence
which caused the loss, damage or delay took place while the goods were in
his charge as defined in article 4, unless the carrier
proves that he, his servants or agents took all measures that could
reasonably be required to avoid the occurrence and its

consequences.
67) 787 ( )

. < 91.12.31>

N
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68).

2. , ISM Code

(ISM Code) * International Management Code for the Safe

Operation of Ships and for Pollution Prevention’ ,

’

) (IMO) 1993 11

18
, 199 5 63 oY}
(SOLAS 94) 9 (
) , 1908 7 1
69) ,
68) , , , 1983, pp.54- 65.
69) , .
, , , 1995,
pp.11- 12.
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3. YZK

3.1
(Millenium bug)
Y 2K 2000 ,
Y 2K
70) ,
. Y2K 1900 2000
2000
1980 1 6 (GPS)
, 2
, . Y2K
(Consequential loss)
. Y2K 20
2000 2 29
70) 332 , pp.23- 36.
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3.2

71)

71) Millennium Exclusion Clause ( 2000 )
It is agreed and understood that otherwise subject to the terms, exclusions, provisions

and conditions contained in the policy or endorsed thereon, the following shall apply to
this insurance:

A. Insurer(s) will not pay for damage or consequential loss directly or indirectly
caused by, consisting of, or arising from, the failure of any computer, data

processing equipment or media, microchip, operating system
microprocessors(computer  chip), integrated circuit or  similar  device, any
computer software, or any other products, and any services, data or functions that
directly or indirectly use or reply upon, in any manner, any of the items listed
above, whether the property of the insured or not, that result from any actual or
alleged failure, malfunction or inadequacy due to inability to correctly
recognize, process, distinguish, interpret or accept any data as it true calendar date.
B. It is further understood that we will not pay for the repar or
modification of any part of an electronic data processing system or its related

equipment, to correct deficiencies or features of logic or operations.

C. It is further understood that we will not pay for damage or
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, . 2000 1 1

(Long Term Pdlicy)

, 1999 1 1 1

( )
5
1.
ISM/1SO )
: (
)

consequential loss arising from the failure, inadequacy,
malfunction of any advise, consultation, design evaluation, inspection
installation, maintenance, repair or supervision provided or done by insured or for
insured to determine, rectify or test, any potential or actual failure, malfunction

or inadequacy described in A above.

Such damage or consequential loss described in A, B or C above, is excluded regardless
or any other cause that contributed concurrently or in any other sequence.
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22
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, 1995, pp.58-60.
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73)

) 6.2.2

73) , , 1988- 1991
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6.2.3 6.25 ) ) ) )

(Scuttling) . (Mora hazard)74)
/
70%
75)

2
1 (T he Antigoni)76)
11

1986 8
(Antigoni) . 1986 9 16
(Free Town) 110

Lloyd's Open Form
(Goldenay) . 1986 10 1
(Las Palmas) ,

74) “
" Goege E. Rejda, Principles of Risk Management and Insurance, 4th ed, Harper
Callins Publishers, 1992, p.7.
75) , -
- , 1995, pp.18- 19.
76) Lloyd's Law Report vol.1, 1990, pp.45-51.
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Goods by Sea Act, 1971)

16

(Piston)

, 1986

77)

, 1995, p.349.

(Connecting rod)

9 16

(Diamond)
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6.2.3

2. (The Safe Carrier)78)
2.1
1990 9 6 (Safe Carrier) 7 50
(Tyne)
(Carrigan) 5
2 50 24
3 L L . 9 8
11

(Seaboard Offshore LTD)

1991 8 1988 31
(Merchant Ship Act, 1988)79) (New Castle)
26 9
45 ,
(Aberdeen)

78) Lloyd's Law Report vol.1, 1994, pp.75- 82.

79) 31 (1) It shal be the duty of the owner of a ship to which this

section applies to take al reasonable steps to secure that the
ship is operated in safe manner...

(3) If the owner of a ship to which this section applies fails to
discharge the duty imposed on him by

subsection(1l), he
shall be guilty of an offence...
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Secretary of State for Transport
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3. - (The Ny-Eeasteyr)so)

3.1

- (Ny - Eeasteyr) 1970
1940
(KFK)

(Horne)
(Lewis),

) ) 135,000

80) Lloyd's Law Report vol.1, 1988, pp.60- 70.
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(Houghton)

3.2

12

8

24

40

62 -

(WORTHING)
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(Hamilton)

55 2 (a)8D)

6.25

81) 55. Included and Excluded Losses

2. In particular

a. The insurer is not liable for any loss attributable to the wilful
misconduct of the assured, but unless the policy otherwise provides, he is
liable for any loss proximately caused by a peril insured

against, even though the loss would not have happened but for the
misconduct or negligence of the master or crew;
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