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84) B¢, skeld), 50%.

85) The ability of the seller to carry out the transaction is, therefore, dependent on the buyer

providing the letter of credit. If no credit is provided, there is no contract between the parties.
In other cases a contract is concluded and the stipulation for a credit is a condition which is

an essential term of the contract. In these cases the provision of the credit is a condition

precedent not to the formation of a contract, but to the obligation of the seller to deliver the

goods. If the buyer fails to provide the credit, the seller can treat himself as discharged from
any further performance of the contract and can use the buyer for damages for not providing

the credit.
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o] The buyer's obligation to pay is suspended by seasonable delivery to the

seler of aleter of credit issued or confirmed by a financing agency of good repute in which
the issuer and any confirmer under take to pay against presentation of documents that
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88) (1936)55L1L.Rep.391 °|A Porter#Al= Which meant that the buyer must have such time as is
needed by a person of reasonable diligence to get the credit established. &t 2] 3}Ac).

89) [1952]1 Lloyd'sRep.348.

90) [1952]2 Lloyd'sRep.328 °l4 Mac Nair#Ali= The credit must be made available to the seler
at the beginning of the shipment period. The reasonable cause the seller is entitled, before he
ships the goods, to be assured that, on shipment, he will get paid. If the buyer is to fulfil his
obligations, he must, therefore, make the credit available to the seller at the very first date
when the goods may be lawfuly shipped in compliance with the contract. #tal A3}
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AF NS Aokel aRdAenecs A, FHHA 77 U dFn
A arejo] Aok geEwrAle] AXzie]l HALY Fel Al

7
2]
nE S Aok g¥EAY A xAcR B £ Qla, SFHRFA

H(warranty)el E3stH, o]& {IRks A9 & = Al

o] myel= FFel glukal B Zlo] Basitta B, = &5 wjviyel
M= Ak 7E wji=Qlo] ook st e TEEE AS, vl gHR
vk(breach of warranty)s T8 Fv UAT, Aks AL = vk

TSI YA 11258148), Tgt AlAE F FEA7F Autdzx AAIE 9
3 obfdl A= HakA &

%l =
breach)oll el ki = 4 & Zo|th.149

3) A

Bl
1o,
1
oft
_@
op

148) 9= E%mujs 11 When condition to be treated as warranty.

(2) Where a contract of sale is subject to a condition to be fulfilled by the seller, the buyer may
waive the condition, or may elect to treat the breach of the condition as a breach of warranty
and not as a ground for treating the contract as repudiated.

(3) Whether a stipulation in a contract of sale is a condition, the breach of which may give rise
to a right to treat the contract as repudiated, or a warranty, the breach of which may give
rise to a claim for damages but not to a right to reject the goods and treat the contract as
repudiated, depends in each case on the construction of the contract; and a stipulation may be
a condition, though called a warranty in the contract.

149) Stocznia Gdynia S.A. v Gearbulk Holdings Ltd (2009) EWCA Civ 75.

150) A2 ko=, 464~465%.
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Sico] o {7t AE AFolE T 58718 5Ee A glo] FFETAE
grefsieh, 1y 1A ek A9 S48 9 AFs 8 skEd, o
23 GHE 7Pg Wol o] FHi= o] FERITRIT AT

TFEETEIS 55 A& A FIERIHA A FFFIEITA
7b st AYRPelng ANk ST A "R glo] FFHFTA Ha
& 71938k A9 A do] hsattt. FEESEI TtYste A9 BT
P& BIFS AFHS = o FFRFA 78 AT FAS 5T
JA @t} o] Ag FFFARF TALE BRI A el FEA A T
BE YA H=d, AR AFAH 7 e AFH Tl sEEE A9
BEAARAAS WAEHA @S 5 Qdol FEAE FAATE WE FE 4

t}.151)

151) (2RZR3 o)

A27Z(FFE HSAFolAAHT Ao RETAH) HaA Rl BT Foldo] tg 7} 9] 19
s A9 FARE A2620 A wel RITAFHTE e B 29 oyl BIF
_]—_(_

uke. =
w3l =Ych ol AfuANTE W] ER] AY, BAdE Eadle] Ak e 98] e 7)E 2
23 2ALE 98 5E3 Aol "adk Aol 1A dHUh
1. FEA5 o] watete] s gaAlef e FEAHY AN Ygol uE o]FS 3 A9
2. FEAGAA ALAE & P AR A3 T3l FEAT SFAAG B FEAG AT
gof W o]PBS A W = o]dqE = 9l AR A YA B FEAGAA A 1
2 Qg AFBolgel AYs T3l & EAbeo] A V= G AL
A33ZEFNY) OFAPF BAFS AFe A9dE BEF AFA ¢ BaA%A 71 72 gd 23
B

=
Aae] BRE Alle] AY Bt R ge] B QY-S A5 5 A o, nEee
Aolao] A7z 2159 19 AYSE AT UANE P BE +
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thoofell met SRS A ot A Al AFHTAMTE FEAAola Al
[e)

o
o Ao 14 e AL Meka, FEAe) FEALAN 5 A

M edAte] A 4
Auolof drta qrAstH, BFolqel IR AlFko] 2850 FFHITAe
71%50] A" 4 e v FHata dedel 4ol At

FwA LA PA] AsAE B hsdw T4
o ohm AFWYAFE PAFE Ao] viEAsrhisn 1 9] Bad

S Gl ek grAol flotd, FEAe daRTA LA Al Ak A
2o fFEA Fe A otk

152) o= £9}, ‘In consideration of the BUYER entering into the Contract with the BUILDER, we
hereby irrevocably and absolutely as primary obligor and not merely as surety, guarantee the
repayment of the payments made to the BUILDER prior to the delivery of the VESSEL:--" &
+ ‘In consideration of the BUYER entering into the Contract with the BUILDER, if the BUYER
shall become entitled to a refund of the advance payments made to the BUILDER prior to the
delivery of the VESSEL or the cancellation of the Contract is exercised by the BUYER, we
hereby irrevocably and absolutely as primary obligor and not merely as surety, guarantee the
repayment of the payments made to the BUILDER prior to the delivery of the VESSEL---'¢} 7+
o] FA3R= o] Fid AFHTE A= vl st

153) JAIET)

As security for refund of installments prior to delivery of the VESSEL, the BUILDER shall
furnish the BUYER with a Refund Guarantee not earlier than two hundred (200) days after
signature of this Contract which shall cover the full amount of all sums paid by the BUYER to
the BUILDER on account of the VESSEL prior to delivery, together with accrued interest
thereon at the rate of Seven per cent (7%).
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157) AA4, gtolWA w2, 2009 109 74k

158) Rainy Sky SA v Kookmin Bank, [2009] EW HC 2624 (Comm) [2010] 1 All ER. (Comm) 823.

159) Pursuant to the terms of the Contract, you are entitled, upon your rejection or total loss of
the Vessel n accordance with the terms of the Contract, your termination, cancellation or
rescission of the Contract, to repayment of the pre—delivery instalments of the Contract Price
paid by you prior to such termination.

160) ---in case the Builder has failed to fulfil the terms and conditions of the Contract, we
hereby, as primary obligor, irrevocably and unconditionally undertake to pay to you, on your
first written demand, all such sums due to you under the Contract--

161) Payment by us under this Bond shall be made without any deduction or withholding and
promptly without any deduction or withholding and promptly upon receipt by us of a written
demand (substantially in the form attached) signed by two of your directors stating that the
Builder has failed to fulfill the terms and conditions of the Contract and as a result of such
failure, the amount claimed is due to you and specifying in what respects the Builder has so
failed and the amount claimed.
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ABSTRACT

A Study of Refund Guarantee in Shipbuilding Contracts

By Kim, Jin—-Yong
Faculty of Maritime Law

Graduated School of Korea Maritime University

[t takes considerable amount of time for a Shipbuilder to build a ship
and deliver it to a Buyer, the cost of which can range from hundreds to
tens of millions of dollars. Shipbuilding are carried out by making
payments by a Buyer in installments, which can lead to virtual
insolvency and subsequently bankruptcy or corporate rehabilitation
procedure if the Shipbuilder's financial structure would deteriorate
during shipbuilding process, not to mention potential danger of the
Shipbuilder's debtors (other than the Buyer) motioning for forcible
execution against  the Shipbuilder's properties including the
not—-yet—complete ship itself. In such cases the Buyer, who paid huge
sum of construction price in installments, bears a risk of losing the
possibility of exercising his/her rights. If a Buyer signed a shipbuilding

contract with a small-to—middle sized Shipbuilders, the Buyer needs to
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figure out a suitable way to remove such a risk, although it wouldn't be
the case if the other party is a super-sized Shipbuilder with ample
resources for payment. Therefore, if the Shipbuilders does not comply
with the conditions set forth in the ship building contract or the ship
cannot be complete due to other causes, the Buyer will demand refund
of the advances. And the Buyer will demand 'Refund Guarantee' issued
by a financial institute, as a security for advance refund.

However, due to global economic crisis in 2008, financial health of
small-to—middle sized Shipbuilders deteriorated along with collapse of
BDI, HR indexes and shrinking market for newly-built ships, which led
to elevated concern for cancellation of shipbuilding orders placed by
those Shipbuilders. This factor worked in tandem with profit
deterioration caused by high steel plate price and resulted in more rigid
review standard implemented by increasing number of financial institutes
when issuing Refund Guarantees. Issuing Refund Guarantees has become
more difficult especially due to elevated concern for over—investment in
equipment followed by excessive supply, as most small-to-middle sized
Shipbuilders entered into the market after 2006. This led to drastic
decrease in the number of contracts signed and orders placed, and the
concern for excessive supply caused by concentration of small-to
middle Shipbuilders equipment investment was another reason for
avoiding issuance of Refund Guarantees for advances.

Possible risks generated by a financial institute issuing Refund
Guarantee to a Shipbuilder (especially those risks which might lead to
subrogation of the advances already paid) are construction defect on the
part of the Shipbuilder, deferred delivery caused by deferred completion
and bankruptcy of the Shipbuilder. For Shipbuilders with unhealthy cash
flow caused by decreased number of orders and impractical equipment
investment, risks such as deferred delivery and bankruptcy are working

as the reasons for their failure to acquire Refund Guarantees, which
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again leads to even more deteriorated cash flow, completing a vicious
circle. As long as the current financial instability and drastic decrease
of new orders continue, that vicious circle can drive some builders -
with insufficient construction/financial resources - into restructuring,
which in turn leads to increased risks borne by financial institutes.

In legal sense, Refund Guarantee is an independent bank guarantee
identical to Performance Guarantee used by abroad construction
companies or plants exportation. When a beneficiary demands payment,
the guaranty bank must pay the amount regardless of the ship building
contract. As charter parties were terminated and ship prices plummeted
due to recession of maritime business, there occurred many cases
where a Buyer abuse such independence of Refund Guarantee by
cancelling the contract and requesting the payment. Many a
small-to—-middle Shipbuilders are going iInto bankruptcy because of
decreased order following shipbuilding recession, and their difficulty is
increased by disputes regarding past Shipbuilding Contracts.

The financial institutes' refusal to issue guarantees drove
small-to-middle Shipbuilders into grave emergency, which led to
restructuring efforts made by those Shipbuilders. However, guarantee
insurance for advance refund became a big issue as it dragged down
such efforts, which led to contrasting consequences for the banks and
insurance companies.

As a provision for the possibility of abusing the irrevocable of Refund
Guarantee by making wrongful payment request, one needs to have
Refund Guarantee Insurance. Especially, characteristics of Refund
Guarantee 1itself necessitate further investigation, as they lead to
possible disputes and problems generated by fraudulent request, which
actually occur more often than not. Therefore, I argues that there i1s a
great need of research on theories and cases from outside of Korea.

Also, while a range of causes can be listed regarding disputes in
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financial institutes as to who 1s responsible for advance Refund
Guarantee problems, I thinks that the most important cause 1is the
failure to include in the creditors group those insurers and reinsurance
companies of advance Refund Guarantees.

The existing research on payment of advances refund and methods to
retain ensuing indemnity rights i1s far from being sufficient. Actually,
there has been no detailed counter—plan against incidents of insolvency
caused by such factors as Shipbuilders' bankruptcy.

In this paper, I would like to review several issues surrounding
Refund Guarantees which provides vital and significant function for ship
building contracts and hinder it at the same time and make suggestions
for ways to cope with those issues. I hope this paper will contribute to
facilitating successful completion of ship building business and elevating

competitiveness of Shipbuilders.
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