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117) Zivilprozessordnung § 917 Arrestgrund bei dinglichem Arrest

(DDer dingliche Arrest findet statt, wenn zu besorgen ist, dass ohne dessen Verhingung die
Vollstreckung des Urteils vereitelt oder wesentlich erschwert werden wiirde.

(DAls ein zureichender Arrestgrund ist es anzusehen, wenn das Urteil im Ausland vollstreckt
werden miisste und die Gegenseitigkeit nicht verbiirgt ist. Eines Arrestgrundes bedarf es
nicht, wenn der Arrest nur zur Sicherung der Zwangsvollstreckung in ein Schiff stattfindet.
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Yao-dong, “A Comparative Study on Arrest of Ships“, Korea Maritime and Ocean University
Dissertation for Ph. D. in Law, 2005, 20%.

119) Thomas Wanckel, p. 122.

120) Tbid, p. 122.

121) Yu Yao-dong, &Fe] =&, 209.
122) Thomas Wanckel, op. cit., p. 123.
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123) §847a Herausgabeanspruch auf ein Schiff

(1) Bei der Pfandung eines Anspruchs, der ein eingetragenes Schiff betrifft, ist anzuordnen,
dass das Schiff an einen vom Vollstreckungsgericht zu bestellenden Treuhinder
herauszugeben ist.

(2) Ist der Anspruch auf Ubertragung des Eigentums gerichtet, so vertritt der Treuhander den
Schuldner bei der Ubertragung des Eigentums. Mit dem Ubergang des Eigentums auf den
Schuldner erlangt der Glaubiger eine Schiffshypothek fiir seine Forderung. Der Treuhinder
hat die Eintragung der Schiffshypothek in das Schiffsregister zu bewilligen.

(3) Die Zwangsvollstreckung in das Schiff wird nach den firr die Zwangsvollstreckung in
unbewegliche Sachen geltenden Vorschriften bewirkt.

(4) Die vorstehenden Vorschriften gelten entsprechend, wenn der Anspruch ein Schiffsbauwerk
betrifft, das im Schiffsbauregister eingetragen ist oder in dieses Register eingetragen werden
kann.
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124) Gesetz iiber die Zwangsversteigerung und die Zwangsverwaltung

§ 165 (2) Das Gericht kann zugleich mit der einstweiligen Einstellung des Verfahrens im
Einverstandnis mit dem betreibenden Glaubiger anordnen, daf3 die Bewachung und
Verwahrung einem Treuhinder iibertragen wird, den das Gericht auswihlt. Der Treuhinder
untersteht der Aufsicht des Gerichts und ist an die ihm erteilten Weisungen des Gerichts
gebunden. Das Gericht kann ihn im Einverstandnis des Gliubigers auch ermichtigen, das
Schiff fir Rechnung und im Namen des Schuldners zu nutzen. Uber die Verwendung des
Reinertrages entscheidet das Gericht. In der Regel soll er nach den Grundsitzen des § 155
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zulassig, wenn sich das Schiff auf der Reise befindet und nicht in einem Hafen liegt.”
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212) Mareva Compania Naviera S.A. v. International Bulkcarriers S.A., [1975] 2 Lloyd’s p. 509.

213) William Tetley, Maritime Liens and Claims, pp. 985~987; Third Chandris Shipping Corp. v.
Unimarine S.A., [1979] 2 Lloyd” s p. 184.
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Equasis - Ship search - Result list

Ship info

IMO number : 9133410
Name of ship : HONG XING (since 01/07/2012)
call sign : BQIB
MMSI : 412379590
Gross tonnage : 18207 (since 01/09/1997)
DWT : 22271
Type of ship : General Cargo Ship (during 1997)
Year of build : 1997
Flag : China Peoples's Republic gl (since 01/07/2012)
Status of ship : In Service/Commission (since 05/01/2010)
Last update : 23/06/2015
OVERVIEW
Overview value
The ship is classed by (at least) one of the TACS member societies ves
The ship's flag is not on the black list of the Paris MoU Yes
The ship's flag is on the white list of the Paris MoU ves
Percentage of inspections having led t6 a.detention in last 36 months 0.0 %
The ship's flag is not on the targeted list of the USCG ves
MANAGEMENT DETAIL
MO Name of
o e Role comract Address Date of effect
coister wier 26th-28th Floors, Gongshanglian Building; S5, Yan'an during
0603081 Reglstered owne: CHIPOLBROK  5ongiu, Huangpy Qu, Shanghai, 200002, China 07/2012
anager Sethr38th Floors, Gongsahanglian Building, 55, Yaran since
0S0S0BT. 1St Manage CHIPOLBROK  ponglu, Huangpl Qu, Shanghai, 200002, CI 10/01/2003
Ship manager/Commercial 26th28th Floors, Gongshangiian Sullding, 55 Yan an since
0603081  manage CHIPOLBROK " bongiu, Huanapu Qu, Shanghai, 200002, Chin 26/09/1997
CLASSIFICATION STATUS
Classification society Date change status Status Reason
ication Society since 26/09/1997 Delivered

CLASSIFICATION SURVEYS

Classification society Date of last renewal survey Date of next renewal survey
China Classification Society 20/06/2012 19/06/2017
China Classification Society 15/08/2002

SAFETY MANAGEMENT CERTIFICATE (RECOGNISED ORGANISATIONS)

China Classification Society 22/11/2012 21/11/2017 22/11/2012 Delivered

Classification society Date survey  Date expiry Date change status Status  Reason c/v
Convention

P&I INFORMATION

Name of P&T insurer

Date of inception
The West of England Shipowners 20/02/2015

GEOGRAPHICAL INFORMATION

http://www.equasis.org/EquasisWeb/restricted/ShipInfo

339) H, ool A, 26~27H.
340) HYAFA L, o] TUARSHI] , 189,
341) Sea-Wep(http://www.sea-web.com), Equasia.org(http://www.equasia.org) Equasis.org Alo]|E
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Ship:  M.V. “000~
Cargo: OO0

Shipper: OO0
Consignee: 000
Notify: OO0

Bills of Lading: OOO
Claim Amount: OO0

Dear Sirs:

In consideration of the Owners of the cargo referred to above and/or its assignees
and/or subrogees (hereinafter collectively “Claimants” ) refraining from arresting or
taking action resulting in the arrest of the above-named ship or any other ship in the
same ownership, associated ownership or management for the purpose of founding
jurisdiction and/or obtaining security in respect of any claims of the said Claimants
concerning the cargo mentioned above and of the said Claimants refraining from
commencing and/or prosecuting legal or arbitration proceedings (otherwise than before the
court referred to below) against the owners of the above-named ship or any other ship
in the same ownership, associated ownership or management, we hereby undertake to
pay to you on demand such sums as may be agreed, or may be found due to you by the
final judgment of a competent court, to be recoverable from the owners of the
above-named ship in respect of the said claims, interest and cost of the said Claimants,
provided that the total of our liability hereunder shall not exceed the sum of the US$
1,500,000 (United States Dollars One Million, Five Hundred Thousand Only) including
interest and costs.

And for the consideration aforesaid, we further warrant and guarantee that we will,
within 14days of the receipt from you of a request to do so, instruct Korean lawyers to
accept on behalf of the owners of the above-named ship service or proceedings brought
by the said cargo Owners in the Seoul Central District Court and to file acknowledgement
of service thereof and we warrant that we shall refrain from commencing any legal or

arbitration proceedings in any other forum than the Seoul Central District Court.
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Further we warrant and guarantee that the said vessel is not bare-boat chartered
Further we agree to submit to the jurisdiction of the said court for the purpose of any
This undertaking and the possible dispute of this claim shall be governed by and

Yours Faithfully,

construed in accordance with Korean Law and any dispute hereunder shall be subject to

and/or demise chartered.
process for the enforcement hereof.
the exclusive jurisdiction of the Seoul Central District Court in Korea.
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Abstract

A Study on Secure to Allow More Effective Arrest of
Ships

Jeong, Hae Seok

Department of Maritime Law
The Graduate School of

Korea Maritime And Ocean University

Due to its geographic characteristics, South Korea has
well-developed port facilities and relies on marine transportation for
most of its international transportation. Vessels, the key part of
international marine transportation, are the subject of many legal
disputes. The provisional attachment of foreign vessels is one of the
means used by Korean claimants to secure claims that arise from
international marine transportation. They are resorting to this practice
increasingly frequently in an increasingly tougher shipping market.
However, the provisional attachment of foreign ships often proves
difficult because of the procedural differences between South Korea
and other countries. Therefore, there is a need to improve the

domestic system and make it easier for domestic claimants to
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provisionally attach foreign vessels, by examining the salient points of
The International convention for the Unification of Certain Rules
Relating to the Arrest of Seagoing Ships, 1952, and The International
Convention on Arrest of Ships, 1999, which seek to strengthen the
merits of the vessel execution systems of countries and harmonize

them.

Thus, this paper investigates the problems of the vessel execution
system of Korea and identifies five areas for improvement through

legislation.

First, considering the unique characteristics of vessels—chief among
them being the fact that they are in movement—it would be advisable
to revise Article 173 of the Civil Execution Act and make it
applicable, not only to the attachment of vessels, but also to the
provisional attachment of vessels, rather than have Article 278 of the
Civil Execution Act govern the matter. A proviso should be added to
Article 278 of the Civil Execution Act, stipulating that “Article 173
shall apply to the provisional attachment of a vessel,” and the phrase
“at the time of attachment” of Article 173 should be changed to
“at the time when attachment takes effect” . With this amendment,
the court with jurisdiction over the scheduled destination port would
have jurisdiction over the vessel before its arrival, provided that the

vessel’ s ETA report has been filed.

Second, it would not be untoward to allow the local court to
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exercise international juridical jurisdiction, in view of the fact that
there is no reasonable ground to believe that it would be unfair to
the owner of the vessel, or that it would cause delays in the trial;
and that it is not impossible to recover claims on the final ruling of
the court as long as the foreign vessel is located in Korea. Thus,
Article 14 of the Civil Procedure, which governs maritime competence,
should have a second section that sets forth that “the jurisdiction
court shall have marital competence in a case where provisional
attachment is in effect for a foreign vessel or the claimant provides
cash or a P&l Club letter of guarantee.” This would allow claimants

to file lawsuits in Korea through provisional attachment of vessels.

Third, there have been no cases where a motion for the
attachment of a vessel was denied because of conflicting
interpretations of Article 744 of the Korean Commercial Code. Deleting
Article 744, which imposes restricting conditions on the provisional
attachment of a vessel, would not hurt the cargo interests, either,
because the increased @ sophistication and the development of
communications technology have made it fairly easy to procure
substitute vessels, or release provisional seizures by providing security.
In addition, the global legislative trend is to eliminate restrictions on
the attachment of vessels that are ready for departure. It seems to be
desirable that Article 744 should be deleted, from the viewpoint of
both equity between Continental and Anglo-American law and of

practical considerations.
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Fourth, in the case of maintenance and preservation measures,
large costs may occur, sometimes in excess of the claim, hurting the
claimant’ s interests. In addition, a number of factors can make it
difficult to obtain a ship’ s certificate of registry. 1). When the
execution officer requests that the master of vessel provide the
certificate, the master may refuse to furnish the document. And it will
be difficult for the officer to search the ship and find the document
on his own. 2) Even if the execution officer has obtained the
certificate, he may be reluctant to keep the document for fear that
he might lose it. 3) When the claimant withdraws the provisional
attachment, speedy departure will be difficult for the ship because it
takes considerable time to retrieve the certificate. While a Korean
vessel can be provisionally attached by change of registry, this can’ t
prevent the movement of the vessel. This circumstance can give rise
to new legal relations such as maritime lien, potentially eliminating the
benefits of the efforts to preserve the claims. Thus, Article 712 of the

old Civil Procedure Code should be revived.

Fifth, P&I Club letters of guarantee should be recognized for
Korean vessels, too, in order to allow the shipowner to release and
operate the vessel as soon as possible, provided that the terms and
conditions of Article 13 of the Act on the Procedure for Limiting the
Liability of Shipowners and the basic conditions for providing the letter
of guarantee which used in the industry are met. Therefore, a new
clause should be created in Article 299 of the Civil Execution Act

(Revocation of Execution of Provisional Attachment), stipulating that
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“Clause 2 of Article 181 shall apply to the provisional attachment of
a vessel.” This revision would be based on Article 13 of the Act on
the Procedure for Limiting the Liability of Shipowners and the
common practice in the provision of letters of guarantee. Furthermore,
Clause 2 of Article 181 should be renamed “Revocation of Provisional
Attachment by Deposit Guarantee in Lieu of Cash” and include a
provision that allows the deposit of a letter of guarantee from the P&l

Club for the release of a vessel.
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[F=2]

International Convention Relating to the Arrest of

Sea-Going Ships

(Brussels, May 10, 1952)

[Preamble Omitted]

ARTICLE 1

In this Convention the following words shall have the meanings

hereby assigned to them:

(D*Maritime Claim“ means a claim arising out of one or more of

the following:
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(a) damage caused by any ship either in collision or otherwise;

(b) loss of life or personal injury caused by any ship or occurring in

connexion with the operation of any ship;
(c) salvage;

(d) agreement relating to the use or hire of any ship whether by

charterparty or otherwise;

(e) agreement relating to the carriage of goods in any ship whether

by charterparty or otherwise;
(f) loss of or damage to goods including baggage carried in any ship;
(g) general average;
(h) bottomry;
(i) towage;
(j) pilotage;
(k) goods or materials wherever supplied to a ship for her operation

or maintenance;

() construction, repair or equipment of any ship or dock charges

and dues;
(m) wages of Masters, Officers, or crew ;

(n) Master’s disbursements, including disbursements made by

shippers, charterers or agent on behalf of a ship or her owner;
(o) disputes as to the title to or ownership of any ship;

(p) disputes between co-owners of any ship as to the ownership,

possession, employment, or earnings of that ship;

(g) the mortgage or hypothecation of any ship.
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(2) “Arrest® means the detention of a ship by judicial process to
secure a maritime claim, but does not include the seizure of a ship in

execution or satisfaction of a judgment.

(3) “Person” includes individuals, partnerships and bodies corpo-rate,

Governments, their Departments, and Public Authorities.

(4) “Claimant® means a person who alleges that a maritime claim

exists in his favour.

ARTICLE 2

A ship flying the flag of one of the Contracting States may be
arrested in the jurisdiction of any of the Contracting States in respect
of any maritime claim, but in respect of no other claim; but nothing
in this Convention shall be deemed to extend or restrict any right or
powers vested in any governments or their departments, public
authorities, or dock or habour authorities under their existing domestic
laws or regulations to arrest, detain or otherwise prevent the sailing

of vessels within their jurisdiction.

ARTICLE 3
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(1) Subject to the provisions of para. (4) of this article and of article
10, a claimant may arrest either the particular ship in respect of
which the maritime claim arose, or any other ship which is owned by
the person who was, at the time when th e maritime claim arose, the
owner of the particular ship, even though the ship arrested be ready
to sail; but no ship, other than the particular ship in respect of which
the claim arose, may be arrested in respect of any of the maritime

claims enumerated in article 1, (0), (p) or (q).

(2) Ships shall be deemed to be in the same ownership when all the

shares therein are owned by the same person or persons.

(3) A ship shall not be arrested, nor shall bail or other security be
given more than once in any one or more of the jurisdictions of any
of the Contracting States in respect of the same maritime claim by
the same claimant: and, if a ship has been arrested in any of such
jurisdictions, or bail or other security has been given in such
jurisdiction either to release the ship or to avoid a threatened arrest,
any subsequent arrest of the ship or of any ship in the same
ownership by the same claimant for the maritime claim shall be set
aside, and the ship released by the Court or other appropriate judicial
authority of that State, unless the claimant can satisfy the Court or
other appropriate judicial authority that the bail or other security had
been finally released before the subsequent arrest or that there is

other good cause for maintaining that arrest.

- 180 —



(4) When in the case of a charter by demise of a ship the
charterer and not the registered owner is liable in respect of a
maritime claim relating to that ship, the claimant may arrest such ship
or any other ship in the ownership of the charterer by demise,
subject to the provisions of this Convention, but no other ship in the
ownership of the registered owner shall be liable to arrest in respect
of such maritime claim. The provisions of this paragraph shall apply to
any case in which a person other than the registered owner of a ship

is liable in respect of a maritime claim relating to that ship.

ARTICLE 4

A ship may only be arrested under the authority of a Court or of
the appropriate judicial authority of the contracting State in which the

arrest is made.

ARTICLE 5

The Court or other appropriate judicial authority within whose
jurisdiction the ship has been arrested shall permit the release of the
ship upon sufficient bail or other security being furnished, save in
cases in which a ship has been arrested in respect of any of the

maritime claims enumerated in article 1, (0 ) and (p). In such cases
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the Court or other appropriate judicial authority may permit the
person in possession of the ship to continue trading the ship, upon
such person furnishing sufficient bail or other security, or may
otherwise deal with the operation of the ship during the period of the
arrest. In default of agreement between the parties as to the
sufficiency of the bail or other security, the Court or other
appropriate judicial authority shall determine the nature and amount
thereof. The request to release the ship against such security shall not
be construed as an acknowledgment of liability or as a waiver of the

benefit of the legal limitations of liability of the owner of the ship.

ARTICLE 6

All questions whether in any case the claimant is liable in damages
for the arrest of a ship or for the costs of the bail or other security
furnished to release or prevent the arrest of a ship, shall be
determined by the law of the Contracting State in whose jurisdiction

the arrest was made or applied for.

The rules of procedure relating to the arrest of a ship, to the
application for obtaining the authority referred to in Article 4, and to
all matters of procedure which the arrest may entail, shall be
governed by the law of the Contracting State in which the arrest was

made or applied for.
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ARTICLE 7

(1) The Courts of the country in which the arrest was made shall
have jurisdiction to determine the case upon its merits if the domestic
law of the country in which the arrest is made gives jurisdiction to

such Courts, or in any of the following cases namely:

(a) if the claimant has his habitual residence or principal place of

business in the country in which the arrest was made;

(b) if the claim arose in the country in which the arrest was made;

(o) if the claim concerns the voyage of the ship during which the

arrest was made;

(d) if the claim arose out of a collision or in circumstances covered
by article 13 of the International Convention for the unification of
certain rules of law with respect to collisions between vessels, signed

at Brussels on 23rd September 1910;

(e) if the claim is for salvage;

(f) if the claim is upon a mortgage or hypothecation of the ship

arrested.
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(2) If the Court within whose jurisdiction the ship was arrested has
not jurisdiction to decide upon the merits, the bail or other security
given in accordance with article 5 to procure the release of the ship
shall specifically provide that it is given as security for the satisfaction
of any judgment which may eventually be pronounced by a Court
having jurisdiction so to decide; and the Court or other appropriate
judicial authority of the country in which the claimant shall bring an

action before a Court having such jurisdiction.

(3) If the parties have agreed to submit the dispute to the
jurisdiction of a particular Court other than that within whose
jurisdiction the arrest was made or to arbitration, the Court or other
appropriate judicial authority within whose jurisdiction the arrest was
made may fix the time within which the claimant shall bring

proceedings.

(4) If, in any of the cases mentioned in the two preceding
paragraphs, the action or proceeding is not brought within the time so
fixed, the defendant may apply for the release of the ship or of the

bail or other security.

(5) This article shall not apply in cases covered by the provisions of

the revised Rhine Navigation Convention of 17 October 1868.
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ARTICLE 8

(1) The provisions of this Convention shall apply to any vessel flying
the flag of a Contracting State in the jurisdiction of any Contracting
State.

(2) A ship flying the flag of a non-Contracting State may be
arrested in the jurisdiction of any Contracting State in respect of any
of the maritime claims enumerated in article 1 or of any other claim

for which the law of the Contracting State permits arrest.

(3) Nevertheless any Contracting State shall be entitled wholly or
partly to exclude from the benefits of this convention any government
of a non- Contracting State or any person who has not, at the time
of the arrest, his habitual residence or principal place of business in

one of the Contracting States.

(4) Nothing in this Convention shall modify or affect the rules of
law in force in the respective Contracting States relating to the arrest
of any ship within the jurisdiction of the State of her flag by a
person who has his habitual residence or principal place of business in
that State.

(5) When a maritime claim is asserted by a third party other than
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the original claimant, whether by subrogation, assignment or
other-wise, such third party shall, for the purpose of this Convention,
be deemed to have the same habitual residence or principal place of

business as the original claimant.

ARTICLE 9

Nothing in this Convention shall be construed as creating a right of
action, which, apart from the provisions of this Convention, would not
arise under the law applied by the Court which was seized of the
case, nor as creating any maritime liens which do no t exist under
such law or under the Convention on maritime mortgages and liens, if

the latter is applicable.

ARTICLE 10

The High Contracting Parties may at the time of signature, deposit

or ratification or accession, reserve:

(a) the right not to apply this Convention to the arrest of a ship for
any of the claims enumerated in paragraphs (o ) and (p) of article 1,

but to apply their domestic laws to such claims;
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(b) the right not to apply the first paragraph of article 3 to the
arrest of a ship within their jurisdiction for claims set out in article 1

paragraph (q).

ARTICLE 11

The High Contracting Parties undertake to submit to arbitration any
disputes between States arising out of the interpretation or application
of this Convention, but this shall be without prejudice to the
obligations of those High Contracting Parties who have agreed to

submit their disputes to the International Court of Justice.

ARTICLE 12

This Convention shall be open for signature by the States
represented at the Ninth Diplomatic Conference on Maritime Law. The
protocol of signature shall be drawn up through the good offices of

the Belgian Ministry of Foreign Affairs.

ARTICLE 13

This Convention shall be ratified and the instruments of ratification

shall be deposited with the Belgian Ministry of Foreign Affairs which
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shall notify all signatory and acceding States of the deposit of any

such instruments.

ARTICLE 14

(@) This Convention shall come into force between the two States
which first ratify it, six months after the date of the deposit of the

second instrument of ratification.

(b) This Convention  shall come into force in respect of each
signatory State which ratifies it after the deposit of the second
instrument of ratification six months after the date of the deposit of

the instrument of ratification of that State.

ARTICLE 15

Any State not represented at the Ninth Diplomatic Conference on

Maritime Law may accede to this Convention.

The accession of any State shall be notified to the Belgian Ministry
of Foreign Affairs which shall inform through diplomatic channels all

signatory and acceding States of such notification.
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The Convention shall come into force in respect of the acceding
State six months after the date of the receipt of such notification but
not before the Convention has come into force in accordance with the

provisions of Article 14(a).

ARTICLE 16

Any High Contracting Party may three years after coming into force
of this Convention in respect of such High Contracting Party or at
any time thereafter request that a conference be convened in order

to consider amendments to the Convention.

Any High Contracting Party proposing to avail itself of this right
shall notify the Belgian Government which shall convene the

conference within six months thereafter.

ARTICLE 17

Any High Contracting Party shall have the right to denounce this
Convention at any time after the coming into force thereof in respect
of such High Contracting Party. This denunciation shall take effect

one year after the date on which notification thereof has been
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received by the Belgian Government which shall inform through
diplomatic channels all the other High Contracting Parties of such

notification.

ARTICLE 18

(a) Any High Contracting Party may at the time of its ratification of
or accession to this Convention or at any time thereafter declare by
written notification to the Belgian Ministry of Foreign Affairs that the
Convention shall extend to  any of the territories for whose
international relations it is  responsible. The Convention shall six
months after the date of the receipt of such notification by the
Belgian Ministry of Foreign Affairs extend to the territories named
therein, but not before the date of the coming into force of the

Convention in respect of such High Contracting Party.

(b) A High Contracting Party which has made a declaration under
paragraph (a ) of this Article extending the Convention to any
territory for whose international relations it is responsible may at any
time thereafter declare by notification given to the Belgian Ministry of
Foreign Affairs that the Convention shall cease to extend to such

territory and the Convention shall one year after the receipt of

the notification by the Belgian Ministry of Foreign Affairs cease to

extend thereto.
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() The Belgian Ministry of Foreign Affairs shall inform through
diplomatic channels all signatory and acceding States of any

notification received by it under this Article.

DONE in Brussels, on May 10, 1952, in the French and English

languages, the two texts being equally authentic.
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[F=3]

International Convention on the Arrest of Ships

(Geneva, March 12, 1999)

The States Parties to this Convention, Recognizing the desirability of
facilitating the harmonious and orderly development of world seaborne
trade, Convinced of the necessity for a legal instrument establishing
international uniformity in the field of arrest of ships which takes

account of recent developments in related fields,

Have agreed as follows:

Article 1 Definitions

For the purposes of this Convention:

1. “Maritime Claim“ means a claim arising out of one or more of
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the following:

(@) loss or damage caused by the operation of the ship;

(b) loss of life or personal injury occurring, whether on land or on

water, in direct connection with the operation of the ship;

(c) salvage operations or any salvage agreement, including, if
applicable, special compensation relating to salvage operations in
respect of a ship which by itself or its cargo threatened damage to

the environment;

(d damage or threat of damage caused by the ship to the
environment, coastline or related interests; measures taken to prevent,
minimize, or remove such damage; compensation for such damage;
costs of reasonable measures of reinstatement of the environment
actually undertaken or to be undertaken; loss incurred or likely to be
incurred by third parties in connection with such damage; and damage,
costs, or loss of a similar nature to those identified in this

subparagraph (d);

(e) costs or expenses relating to the raising, removal, recovery,
destruction or the rendering harmless of a ship which is sunk,
wrecked, stranded or abandoned, including anything that is or has

been on board such ship, and costs or expenses relating to the
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preservation of an abandoned ship and maintenance of its crew;

(f) any agreement relating to the use or hire of the ship, whether

contained in a charter party or otherwise;

(g) any agreement relating to the carriage of goods or passengers on

board the ship, whether contained in a charter party or otherwise;

(h) loss of or damage to or in connection with goods (including

luggage) carried on board the ship;

() general average;

(j) towage;

(k) pilotage;

() goods, materials, provisions, bunkers, equipment (including
containers) supplied or services rendered to the ship for its operation,

management, preservation or maintenance;

(m) construction, reconstruction, repair, converting or equipping of
the ship;
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(n) port, canal, dock, harbour and other waterway dues and charges;

(0) wages and other sums due to the master, officers and other
members of the ship’s complement in respect of their employment on
the ship, including costs of repatriation and social insurance

contributions payable on their behalf;

(p) disbursements incurred on behalf of the ship or its owners;

(@) insurance premiums (including mutual insurance calls) in respect
of the ship, payable by or on behalf of the shipowner or demise

charterer;

(r) any commissions, brokerages or agency fees payable in respect

of the ship by or on behalf of the shipowner or demise charterer;

(s) any dispute as to ownership or possession of the ship;

(t) any dispute between co-owners of the ship as to the employment

or earnings of the ship;

(W) a mortgage or a “hypotheque” or a charge of the same nature

on the ship;
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(v) any dispute arising out of a contract for the sale of the ship.

2. “Arrest” means any detention or restriction on removal of a ship
by order of a Court to secure a maritime claim, but does not include
the seizure of a ship in execution or satisfaction of a judgment or

other enforceable instrument.

3. “Person” means any individual or partnership or any public or
private body, whether corporate or not, including a State or any of its

constituent subdivisions.

4. “Claimant” means any person asserting a maritime claim.

5. “Court” means any competent judicial authority of a State.

Article 2 Powers of arrest

1. A ship may be arrested or released from arrest only under the
authority of a Court of the State Party in which the arrest is
effected.

2. A ship may only be arrested in respect of a maritime claim but

in respect of no other claim.
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3. A ship may be arrested for the purpose of obtaining security
notwithstanding that, by virtue of a jurisdiction clause or arbitration
clause in any relevant contract, or otherwise, the maritime claim in
respect of which the arrest is effected is to be adjudicated in a State
other than the State where the arrest is effected, or is to be

arbitrated, or is to be adjudicated subject to the law of another State.

4. Subject to the provisions of this Convention, the procedure
relating to the arrest of a ship or its release shall be governed by the

law of the State in which the arrest was effected or applied for.

Article 3 Exercise of right of arrest

1. Arrest is permissible of any ship in respect of which a maritime

claim is asserted if:

(a) the person who owned the ship at the time when the maritime
claim arose is liable for the claim and is owner of the ship when the

arrest is effected; or

(b) the demise charterer of the ship at the time when the maritime
claim arose is liable for the claim and is demise charterer or owner of

the ship when the arrest is effected; or
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(c) the claim is based upon a mortgage or a “hypothéque® or a

charge of the same nature on the ship; or

(d) the claim relates to the ownership or possession of the ship; or

(e) the claim is against the owner, demise charterer, manager or
operator of the ship and is secured by a maritime lien which is
granted or arises under the law of the State where the arrest is

applied for.

2. Arrest is also permissible of any other ship or ships which, when
the arrest is effected, is or are owned by the person who is liable for

the maritime

claim and who was, when the claim arose:

(a) owner of the ship in respect of which the maritime claim arose;

or

(b) demise charterer, time charterer or voyage charterer of that

ship.

This provision does not apply to claims in respect of ownership or

possession of a ship.
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3. Notwithstanding the provisions of paragraphs 1 and 2 of this
article, the arrest of a ship which is not owned by the person liable
for the claim shall be permissible only if, under the law of the State
where the arrest is applied for, a judgment in respect of that claim
can be enforced against that ship by judicial or forced sale of that

ship.

Article 4 Release from arrest

1. A ship which has been arrested shall be released when sufficient
security has been provided in a satisfactory form, save in cases in
which a ship has been arrested in respect of any of the maritime
claims enumerated in article 1, paragraphs 1 (s) and (t). In such cases,
the Court may permit the person in possession of the ship to continue
trading the ship, upon such person providing sufficient security, or
may otherwise deal with the operation of the ship during the period

of the arrest.

2. In the absence of agreement between the parties as to the
sufficiency and form of the security, the Court shall determine its
nature and the amount thereof, not exceeding the value of the

arrested ship.

- 199 -



3. Any request for the ship to be released upon security being
provided shall not be construed as an acknowledgement of liability nor

as a waiver of any defence or any right to limit liability.

4. If a ship has been arrested in a non-party State and is not
released although security in respect of that ship has been provided in
a State Party in respect of the same claim, that security shall be

ordered to be released on application to the Court in the State Party.

5. If in a non-party State the ship is released upon satisfactory
security in respect of that ship being provided, any security provided
in a State Party in respect of the same claim shall be ordered to be
released to the extent that the total amount of security provided in

the two States exceeds:

(a) the claim for which the ship has been arrested, or

(b) the value of the ship, whichever is the lower. Such release shall,
however, not be ordered unless the security provided in the non-party
State will actually be available to the claimant and will be freely

transferable.

6. Where, pursuant to paragraph 1 of this article, security has been
provided, the person providing such security may at any time apply to

the Court to have that security reduced, modified, or cancelled.
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Article 5 Right of rearrest and multiple arrest

1. Where in any State a ship has already been arrested and released
or security in respect of that ship has already been provided to
secure a maritime claim, that ship shall not thereafter be rearrested

or arrested in respect of the same maritime claim unless:

(a) the nature or amount of the security in respect of that ship
already provided in respect of the same claim is inadequate, on
condition that the aggregate amount of security may not exceed the

value of the ship; or

(b) the perso n who has already provided the security is not, or is

unlikely to be, able to fulfil some or all of that person’ s

obligations; or

(¢c) the ship arrested or the security previously provided was

released either:

(i) upon the application or with the consent of the claimant acting

on reasonable grounds, or

(i) because the claimant could not by taking reasonable steps
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prevent the release.

2. Any other ship which would otherwise be subject to arrest in

respect of the same maritime claim shall not be arrested unless:

(a) the nature or amount of the security already provided in respect

of the same claim is inadequate; or

(b) the provisions of paragraph 1 (b) or (c) of this article are

applicable.

3. “Release” for the purpose of this article shall not include any

unlawful release or escape from arrest.

Article 6 Protection of owners and demise charterers

of arrested ships

1. The Court may as a condition of the arrest of a ship, or of
permitting an arrest already effected to be maintained, impose upon
the claimant who seeks to arrest or who has procured the arrest of
the ship the obligation to provide security of a kind and for an

amount, and upon such terms, as may be determined

by that Court for any loss which may be incurred by the defendant

as a result of the arrest, and for which the claimant may be found
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liable, including but not restricted to such loss or damage as may be

incurred by that defendant in consequence of:

(a) the arrest having been wrongful or unjustified; or

(b) excessive security having been demanded and provided.

2. The Courts of the State in which an arrest has been effected
shall have jurisdiction to determine the extent of the liability, if any,
of the claimant for loss or damage caused by the arrest of a ship,
including but not restricted to such loss or damage as may be caused

in consequence of:

(a) the arrest having been wrongful or unjustified, or

(b) excessive security having been demanded and provided.

3. The liability, if any, of the claimant in accordance with paragraph
2 of this article shall be determined by application of the law of the

State where the arrest was effected.

4. If a Court in another State or an arbitral tribunal is to determine
the merits of the case in accordance with the provisions of article 7,

then proceedings relating to the liability of the claimant in accordance
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with paragraph 2 of this article may be stayed pending that decision.

5. Where pursuant to paragraph 1 of this article security has been
provided, the person providing such security may at any time apply to

the Court to have that security reduced, modified or cancelled.

Article 7 Jurisdiction on the merits of the case

1. The Courts of the State in which an arrest has been effected or
security provided to obtain the release of the ship shall have
jurisdiction to determine the case upon its merits, unless the parties
validly agree or have validly agreed to submit the dispute to a Court

of another State which accepts jurisdiction, or to arbitration.

2. Notwithstanding the provisions of paragraph 1 of this article, the
Courts of the State in which an arrest has been effected, or security
provided to obtain the release of the ship, may refuse to exercise that
jurisdiction where that refusal is permitted by the law of that State

and a Court of another State accepts jurisdiction.

3. In cases where a Court of the State where an arrest has been

effected or security provided to obtain the release of the ship:

(a) does not have jurisdiction to determine the case upon its merits;
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or

(b) has refused to exercise jurisdiction in accordance with the
provisions of paragraph 2 of this article, such Court may, and upon
request shall, order a period of time within which the claimant shall

bring proceedings before a competent Court or arbitral tribunal.

4. If proceedings are not brought within the period of time ordered
in accordance with paragraph 3 of this article then the ship arrested
or the security provided shall, upon request, be ordered to be

released.

5. If proceedings are brought within the period of time ordered in
accordance with paragraph 3 of this article, or if proceedings before a
competent Court or arbitral tribunal in another State are brought in
the absence of such order, any final decision resulting therefrom shall
be recognized and given effect with respect to the arrested ship or to

the security provided in order to obtain its release, on condition that:

(@) the defendant has been given reasonable notice of such
proceedings and a reasonable opportunity to present the case for the

defence; and

(b) such recognition is not against public policy (ordre public).
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6. Nothing contained in the provisions of paragraph 5 of this article
shall restrict any further effect given to a foreign judgment or arbitral
award under the law of the State where the arrest of the ship was

effected or security provided to obtain its release.

Article 8 Application

1. This Convention shall apply to any ship within the jurisdiction of
any State Party, whether or not that ship is flying the flag of a State
Party.

2. This Convention shall not apply to any warship, naval auxiliary or
other ships owned or operated by a State and used, for the time

being, only on government non-commercial service.

3. This Convention does not affect any rights or powers vested in
any Government or its departments, or in any public authority, or in
any dock or harbour authority, under any international convention or
under any domestic law or regulation, to detain or otherwise prevent

from sailing any ship within their jurisdiction.

4. This Convention shall not affect the power of any State or Court

to make orders affecting the totality of a debtor’s assets.
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5. Nothing in this Convention shall affect the application of
international conventions providing for limitation of liability, or
domestic law giving effect thereto, in the State where an arrest is
effected.

6. Nothing in this Convention shall modify or affect the rules of law
in force in the States Parties relating to the arrest of any ship
physically within the jurisdiction of the State of its flag procured by a
person whose habitual residence or principal place of business is in
that State, or by any other person who has acquired a claim from

such person by subrogation, assignment or otherwise.

Article 9 Non-creation of maritime liens

Nothing in this Convention shall be construed as creating a maritime

lien.

Article 10 Reservations

1. Any State may, at the time of signature, ratification, acceptance,
approval, or accession, or at any time thereafter, reserve the right to
exclude the application of this Convention to any or all of the

following :
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(a) ships which are not seagoing;

(b) ships not flying the flag of a State Party;

(c) claims under article 1, paragraph 1 (s).

2. A State may, when it is also a State Party to a specified treaty
on navigation on inland waterways, declare when signing, ratifying,
accepting, approving or acceding to this Convention, that rules on
jurisdiction, recognition and execution of court decisions provided for
in such treaties shall prevail over the rules contained in article 7 of

this Convention.

Article 11 Depositary

This Convention shall be deposited with the Secretary-General of the

United Nations.

Article 12 Signature, ratification, acceptance,

approval and accession

1. This Convention shall be open for signature by any State at the
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Headquarters of the United Nations, New York, from 1 September
1999 to 31 August 2000 and shall thereafter remain open for

accession.

2. States may express their consent to be bound by this Convention
by:

(a) signature without reservation as to ratification, acceptance or

approval; or

(b) signature subject to ratification, acceptance or approval, followed

by ratification, acceptance or approval; or

(c) accession.

3. Ratification, acceptance, approval or accession shall be effected

by the deposit of an instrument to that effect with the depositary.

Article 13 States with more than one system of law

1. If a State has two or more territorial units in which different
systems of law are applicable in relation to matters dealt with in this
Convention, it may at the time of signature, ratification, acceptance,

approval or accession declare that this Convention shall extend to all
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its territorial units or only to one or more of them and may modify

this declaration by submitting another declaration at any time.

2. Any such declaration shall be notified to the depositary and shall

state expressly the territorial units to which the Convention applies.

3. In relation to a State Party which has two or more systems of
law with regard to arrest of ships applicable in different territorial
units, references in this Convention to the Court of a State and the
law of a State shall be respectively construed as referring to the
Court of the relevant territorial unit within that State and the law of

the relevant territorial unit of that State.

Article 14 Entry into force

1. This Convention shall enter into force six months following the
date on which 10 States have expressed their consent to be bound by
it.

2. For a State which expresses its consent to be bound by this
Convention after the conditions for entry into force thereof have been
met, such consent shall take effect three months after the date of

expression of such consent.
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417)

Article 15 Revision and amendment

1. A conference of States Parties for the purpose of revising or
amending this Convention shall be convened by the Secretary-General
of the United Nations at the request of one-third of the States

Parties.

2. Any consent to be bound by this Convention, expressed after the
date of entry into force of an amendment to this Convention, shall be

deemed to apply to the Convention, as amended.

Article 16 Denunciation

1. This Convention may be denounced by any State Party at any
time after the date on which this Convention enters into force for
that State.

2. Denunciation shall be effected by deposit of an instrument of

denunciation with the depositary.

417)
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3. A denunciation shall take effect one year, or such longer period
as may be specified in the instrument of denunciation, after the

receipt of the instrument of denunciation by the depositary.

Article 17 Languages

This Convention is established in a single original in the Arabic,
Chinese, English, French, Russian and Spanish languages, each text

being equally authentic.

DONE AT Geneva this twelfth day of March, one thousand nine

hundred and ninety-nine.

IN WITNESS WHEREOQOF the undersigned being duly authorized by
their respective Governments for that purpose have signed this

Convention.
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