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ABSTRACT

With a gross tonnage exceeding 12 million tons, Korea is currently one of the
leading maritime nations of the world. However, approximately 800 marine
accidents including ship collisions occur every year, and such frequent accidents
result in considerable amounts of property losses and personal injuries.
Accordingly, legal provisions governing ship collisions have gradually become
very important. Nevertheless, the Commercial Code contains only six articles
related to the ship coallisions, which are not detailed enough to cover the
diversified circumstances of ship accidents.

In particular, the Commercial Code provisions do not address the elements of
ship collision, burden of proof or calculation method of negligence ratio, etc.
Under the Commercial Code provisions, the ratio of responsibility principle
applies with respect to property damage. With respect to loss of life, however,
the Commercial Code simply provides for the joint liability principle, and does
not mention the calculation method of damages. The Commercial Code invokes

the principle of responsibility ratio for both property damages and loss of life as



provided in the International Convention for the Unification of Certain Rules of
Law with respect to Callisions between Vessels (1910), Article 4, Paragraph (3).
However, seriously consideration is necessary as to whether the application of
the ratio of responsibility principle is appropriate with respect to loss of life.
Further, in considering the apportionment of responsibility for collisions, the
view that both parties to the collision should be responsible (cross liability
principle), and the view that only one party to the collision should be
responsible as the sole tortfeasor (sole responsibility principle), should be closely
compared and analyzed.

The purpose of this thesis is to present various domestic and foreign judicial
precedents concerning ship collisions, to serve as a resource for future
legislations on the above subjects.

Specifically, Chapter "Introduction” discusses the background of the study
and the issues relating to Article 846, Sections 1 and 2 of the Commercial Code;
Chapter addresses the definition of the "ships" and the elements required for
a ship callision, Collision of ships due to force maeure(The Commercial Code,
Article 844), Collision of ships due to negligence of one party (T he Commercial
Code, Article 845). The meaning of "ship" under each separate legislation must
be interpreted in accordance with the context of the relevant legislation, where
the legislation provides for the meaning of the term ship in accordance with the
purpose of legislation. However, in the case of independent legislations and other
matters, the concept of ship should be defined by taking into consideration not
only the provisions of the legislation, but also the surrounding circumstances
including the ability of navigation, function and purpose of the relevant vessel,
together with the provisions of the legislation.

In the case of damage to a third party by a tug or tow, the various existing
legal principles lacks generality, and further gives rise to the question whether
the innocent third party can be fully compensated. Thus, the responsible party
for the tort in the course of towing a vessel should be determined, based on the

principle that the tug and tow are a single unit and that the master of the tug



has primary responsibility. However in this case, the nature of the tow and the
circumstances of the towing operation should be fully taken into account.

Chapter deals with the meaning of “Fault" under the civil law, criminal law
and collision regulations, the determination and the criteria of negligence in case
of collision between ships. The decision of the Marine Accident Adjudication
Tribunal in a case of collision between ships only serves as reference material
for the purpose of judgement of the court. In order for the Marine Accident
Adjudication Tribunal's decision to carry more weight in the future, it is
necessary to establish a system to secure the expertise and independence of the
Marine Accident Adjudication Tribunal marine judges. In connection with the
type of negligence, calculation of the proportion of negligence and burden of
proof as to apportionment of liability, domestic and foreign judicial precedents,
have been cited for comparison, and would be important materials for
assessment of the ratio of negligence in ship callision cases.

Chapter considers the responsibility for compensation for damage caused by
ship collisions, which is the main issue in such accidents.

T he following issues are considered in Chapter
- Who is responsible for the collision?
- The Commercial Code, Article 846, Section (1) : Collision of ship due to

negligence of both parties.

Scope of responsibility for compensation for damage in case of callision of

ships due to negligence of both parties.

- Comparison between the single liability principle and the cross liability
principle.

- Comparison between liability for loss of life and liability for loss of property.
Chapter V discusses the invocation of the immunity clause, limitation of

shipowner's liability, time bar, jurisdiction and governing law relating to the

ship collision.

In case of collision between two ships of different nationality, adoption of the

laws of the perpetrating ships nationality is of questionable validity in terms of

- Vi -



legislation. In case where the cause of collision cannot be established, it is very
difficult to determine which vessel is responsible for the collision. Therefore, if
the two vessels collided on the high seas and an action based on such callision
is brought before the Korean court, the case would have to be governed by
Korean laws pursuant to the principle of lex loci. To resolve this difficulty, it is
necessary to consider a revision of the Korean Conflict of Laws Act so as to
accord jurisdiction to the Korean courts in case of callision on the high seas
involving a Korean ship, and to apply the Korean Commercial Code for
determination of issues relating to liability.

It would be difficult to reach a conclusion on any of the aforementioned
subjects. Therefore the writer herein presents judicial precedents in various
cases that occurred in England, U.SA and Korea. The Commercial Code, Article
846 provides the basis for calculation of compensation amount for damages
arising out of collision between ships due to negligence of both parties. The
International Convention on Collision of Ships (1910) provides that the
compensation for damage resulting from ship collisions due to negligence of both
parties shall be borne by the owners of the ships in proportion to their
respective weight of responsibility for the collision, and that in case the weight
of responsibility cannot be assessed, the negligence of both parties shall be
deemed equal. The above provision apparently takes into consideration the
demands of marine underwriters at the time of drafting the Convention.

Almost all compensations for damage resulting from collision of ships in the
present day are settled by way of marine insurance. As such insurance
coverage is based on liability for ship cdllision, it is necessary to closely
examine the legal principles governing ship collisions. The principles governing
compensation for loss of property in case of collision caused by negligence of
both parties are modifications of the genera principles under the Civil Code.
However, liability for loss of lives of third parties in case of collision due to
negligence of both parties is imposed jointly on both parties. It is therefore

noteworthy that the loss of property due to ship collisions, which can be
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considered an internal matter, is governed by the principle of proportionate
liability, while the loss of lives of third parties is governed by the tort principles
under the Civil Code. Thus, it should be noted that notwithstanding the common
nature of marine perils, the system of compensation for damage is governed by
a dual principle. The writer, therefore, would like to point out that the liability
for loss of property as well as for loss of lives of the third party in case of
collision due to negligence of both parties, shall be imposed jointly on both
parties in line with the Japanese Commercial Code, Article 797, because there is
not any any special reason to discriminate the loss of lives and the loss of

property of the third parties for the innocent parties' interest.
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), ( ), ( ),
“Vessel”( ), “Ship”( , ), “Boat”( ) “Craft”(
)
2.
(1)
1894 1920 (An Act to amend the Merchant Shipping

Acts, 1894 to 1920) 28 “

The Gas Float Whitton

’

(..as it was neither intended nor fitted for navigation)

) ponton crane( )

5)

; Notwithstanding anything in Section seven hundred and forty two of the
Merchant Shipping Act 1894 (Hereinafter referred to as "the principal Act"), the
principal Act shall have effect as though in the provisions of Parts | and VII
thereof (which relate respectively to the registry of ships and to the limitation of the
liability of the owners of ships), as amended or extended by any subsequent
enactment, the expression "ship" included every description of lighter, barge, or like
vessel used in navigation in GB, however propelled :Provided that a lighter, barge, or
like vessel used exclusively in non-tidal waters, other than harbours shall not, for the
purpose of this Act, be deemed th be used in navigation.

5) The Gas Float Whitton No.2 A.C.(1897) p. 337, 345.
6) Merchant Marine Insurance Co. Ltd v. North of England Protecting A ssociation [1926]
25 Lloyd's LR 446.



(consideration)

(2)

Federal Register Part IV Subpart 67.01-1 “

K 7) , the United Sates Code
(General Provisions) 1 (Chapter 1-Rules of Construction)
18) “ ,
” 9)
1920 (Merchant Marine Act 1920) “
» 10)

(Longshore and Harbor Worker's Compensation Act)

; Vessel includes every description of watercraft or other contrivance used or
capable of being used as a means of transportation on water, but does not include

aircraft.

8) 1 U.S.C.8 3(1988)
; The word "vessel" includes every description of watercraft or other artificial

contrivance used, or capable of being user, as a means of transportation on water.

; The term "vessel" includes all water craft and other artificial contrivances of
whatever description and at whatever stage of construction whether on the stocks
or launched, which are used or are capable of being or are intended to be used as a

means of transportation on water. 46. U.S.C.8 801(1988)



, , ” 11)

(floating dockside casino)

(Jones Act) (general maritime law)
12) 1997 Cope v. Vallette Dry-Dock Co. 13)
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, (General Provisions)
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“ ”(means of transportation on water)
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1USC. 8§83
“capability test( )"
15)
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11) ; Unless the context requires otherwise, the term "vessel" means any vessel

upon which or in connection with which any person entitled to benefits under this
chapter suffers injury or death arising out of or in the course of his employment,
and said vessel's owner, owner pro hac vice, agent, operator, charterer or bare boat
charterer, master, officer, or crew member. 33 U. S. C. § 902 (21), 1988.

12) Pavone V. Mississippi River Boat Amusement Corp. 52 F. 3rd 560, 1995 AMC
2038(5th Cir, 1995)

13) 119 U.S. 565, 1944 AMC 337 (1944)
14) 321 U.S. 565, 1944 AMC 337 (1944)
15) Tulane Maritime Law Journal, Vol.20, 1995, p.147.
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1969) (Abordages entre remorgueur et navire

remorqug) ( 26 28
).
25)
2.
, ( 125 ).
1910 1 “ (in whatever waters the
callision takes place)” 97 7 7 1 “
(...sans qu'ily ait a tenir compet des eauxou |'abordage
s'est produit)”, 1 “
(...upon the high seas and in all waters connected
therewith navigable by sea-going vessels)” 843
(physical contact)
26) ,
197 7 3 (epave flottante)
27)
25) 2 2 “This provision is applicable notwithstanding the fact that

the vessels, or any one of them, may be at anchor (or otherwise made fast) at the
time of the of the time of the casualty.”

26) : : , 1975, 342

27) Rene Rodiere, Droit Maritime, Neuvieme ed, 1982. p. 431; ,

12 1 , 1991, 97
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30) “This convention extends to the making good of damages which a vessel has
caused to another vessel, or goods or persons on board either vessel, either by the
execution or not-execution of a manoeuvre or by the non-observance of the
regulations, even if no collision had actually taken place.”

31) John Wheeler Griffin, The American Law of Collision, American Maritime Case, Inc.,
Baltimore, 1949, p. 586 591.
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37) 40, , 13, 139
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53) Chorley & 0O.C.Giles, Shipping Law (London: Pitman Publishing) 1972, p.258.
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1967 2 57) 2

(If the collision is accidental, if it is
caused by force majeure, or if the cause of the callision is left in doubt, the

damages are borne by those who have suffered them)”

, (res perit
domino)”
, (Act of God)
(ordinary care and skill) ,
(inevitable accident)
Lushington 1850 The Europa

(“Inevitable accident is where one vessel doing a lawul act whitout any
intention of harm, and using proper precautions, unfortunately happens to run
into another vessel”) 58)

“Inevitable Accident”

59)

’

Grant Gilmorer Charles L. Black, Jr.

57) 1967 2 : “Si l'abordage est fortuit, s'il est du a un cas de force
majeure ou s'ily a doute sur les causes de |'accident, les dommages sont supportes
par eux qui les ont eprouves..”

58) (Privy council) .. inevitable accident to be that
which [a] party charged with [an] offence could not possibly prevent by the
exercise of ordinary care, caution, and maritime skill . . ,

, 99 .
59) Gustavrs H. Robinson, Handbook of Admiralty Law in the U.S. 1939. p. 794.

”
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(“An accident is said to be ‘inevitable’ not merely when caused by vis
major or the Act of God but also when all precautions reasonably to be required
have been taken, and the accident has occurred notwithstanding”) 60)

Act of God, ,

61)
“inevitable accident” ,
(super force of the elements : vis magjor), (latent defect),
(special circumstances) , inevitable
accident
2
844
(inscrutable collision; abordage douteux)
(actual
negligence)
(inscrutable fault), (indistingu
ishable fault)

, (from the conflict of testimony,

60) Grant Gilmore & Charles L. Black. jr., The Law of Admiralty, 2nd ed., 1975, p. 486.
61) ; , 93 100
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or otherwise),
62)

(cas fortuit) ,

63)

54)

2. (cause by fault of one vessel-one to blame)

- 845

62) The Washington & Davis, 19F, 836, 839.

63) , , 58 .
64) 1983. 3. 22. 82 1533 (704 735 )
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(1)

( 845 ).
1910 3 (If the
callision is caused by the fault of one of the vessels, liability to make good the

damages attaches to the one which has committed the fault)
65)

: ( 750 )

845

(Seaworthiness : See-und Ladungstuchtigkeit : navigability)

“ ”
’

56)
( 746 1)
(
789 2 1 , 189 3 2 ). 746
3
(
755 ),
65) 1969 3 “Si |'abordage est cause par la faute de li'undes navires, la
reparation des dommages incombe a celui qui |'a commise”

66) : , 353

-2 -



( 760 )67

(@)

788 2 68)

3. (both vessels to blame-both to blame)-
846 1

1 2

846 1). 846 1

69)

67) , , 102
68) , , 573 .
69) 4
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70)

, 1996, 49
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1943 1955 1910

1647 1)

72)

73)

71) Kenneth C. Mcguffie and Simon Gault, Marsden: The Law of Collision at Sea, 3rd
Cumulative Supplement to 11th Ed.(London: Stevens & Sons Limited, 1973), p. 99.

72) 14 ;-

Evangelist(Holy Evangelist)

73) , , 4
1992. 12., 23
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74)

16
1872 ( ) (negligence),
(unskillfulness) (carelessness)
75)
76)
)
1. (contributory negligence)

(proximate cause) ,

(common law) ,

74) : , 50 .

75) The Continental, 81 U.S.(14 Wall.) 345, 354(1892).

76) Grant Gilmore Charles L. Black Jr., The Law of Admiralty, 1975, 2nd ed. p. 396.
77) Christopher Hill. Maritime Law (London: Lloyd's of London Press Ltd., 1985), p. 155.
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78) 1873

, 1873
(Judicature Act of 1873) . 1911
79)
1854 The Schooner Catherine v. Dickinson
1893 Belden v. Chase ,
Belden
80)
2. (equal division of damage of moiety)
(equal division of damage of moiety) 12
, 81)
, 1681 , 1807
82)
83)
1840 (Trinity House)

78) Kent v. Elstob, 102 Eng. Rep. 502, 3 East 18(K.B. 1802).
79) : , 26 .

80) Grant Gilmore and Charles L. Black, Jr., op.cit., p.499.
81) Kenneth C. McGuffie and Simon Gault, op. cit., p.95.
82) : , 22 .

83) Kenneth C. McGuffie and Simon Gault, op. cit., p.110.
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3. (proportionate fault rule)

1897
84) 1807
1807
2
. 1870
1897 , 1888 , , 1893
1900
Reliable Transfer
85)

Louis Franck
1910

84) , , 29 .

85) The Mary Ida, F. 741(SD. Ala. 1884); The No. 6 H, 109 F.429 (ED.N.Y. 1901); The
William J. Tracy, 105 F. Supp. 910(D.N.J. 1952); Mckeel v. Schroeder, 215 F. Supp.
756(N.D. Cal.1963).
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282
86)
, 12 (The Rules
of Oleron, Rules ou Jugements d'Oleron)
87)
1681 14
(Ordonnance de la marine)
88)
2.
1544 (negligence and
fault) . 250
(division of loss)
89)
) 1614
86) : : , 1991, 3

87) HB.Hurd, The Law and Practice of Marine Insurance relating to Collision Damages
and Other Liabilities to Third Parties, 2nd ed. 1952. p. 27.

88) : , 93

89) : , 10
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90) 1789 The Petersfield & The Judith Randolph 91)
(mutual but unequal fault) ,
(equal division of damages) 1911
92) 1789 The

W oodrop- sims . (sole fault)

93)
1824 Hay v. Le Neve ,

’

, (House of Lords)

94)
, 1789  The Resolution and the Langton
1840 (Collision Regulations)
, 1910 1911 (Maritime

Convention Act)

Winn  The Lucile Bloomfield 95)

96)
90) :
91) 167 Eng.Rep.596, Burrell 332(Adm. 1789).
92) 1911 (Maritime Convention Act)
93) , , 53 .

94) Kenneth C. McGuffie and Simon Gault, op.cit., pp.105 106.
95) [1967] 1 Lloyd's Law Report, p. 351.
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97) 10 o1

4
2
3
4
5
, 98) . 6
7
, 8
9
99) 10 (Merchant Shipping Act, 1894)
3.

1807 (Code de commerce) 407 1

,1915 7 15 (Loidu 15 juillet 1915)
197 7 7 (Loi N° 545 du
7 juillet 1967), 1968 1 9 (Decret N° 8 du 3 janvier 1969)
2 (Livre Deuxieme) 13 (Titre X ) 6
(Evenement de mer) (Abordage), (Assistance),

(Des avaries) . (

96) William Tetley, Marine Cargo Claims, 3rd ed.(Montreal: International Shipping
Publications, 1988), p. 623.

97) The Anneliese, [1970] 1 Lloyd's Law Report, p. 363.

98) Supreme Court of Judicature(Consolidation) Act, 1925; Country Courts Act, 1934;
Administration of Justice Act, 1956.

99) Kenneth C. McGuffie and Simon Gault, op.cit., p. 146.
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( 3) (4) (5)
( 6 )7 ( 7 )1
(8)
4.
1897 6 (74 - 739 )
, 1913
1934 5 7 2 (Schaden durch
Zusammenstoss von Schiffen) , ( 74
) ( 73 ), (736 ),
( 737 )
5.
19 , ,
(general maritime law) . 1840
Samuel R. Betts The Bay State 100)
, Jones v. The Hanover 101)

102) Peleg Sprague
Stowell 103) ( “moiety dictum")

100) 2 F. Cas. 1091(No. 1148)(SD.N.Y. 1848).

101) 13 F. Cas. 971(No. 7466)(SD.N.Y. 1851).

102) The Moxey, 17 F. Cas. 940(N0.9894)(SDN.Y. 1847).
103) 1789 30

(dicta) : : , 11
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104)

Ashur Ware ,
105)
(Supreme Court) 1840
106) . 19
. 20 1975 Reliable Transfer
23 107)
(1)
1975 ,
1854 The
Schooner Catherine v. Dickinson 108)
109) 3
110)
(divided damage rule) 120
1975 United Staes v. Reliable Transfer Co. 111) “

i , 1910

(rule of comparative negligence or proportionate fault rule)

112) Reliable Transfer

113)

104) T he Rival, 20 F. Cas. 845(No. 11867)(D.M ass. 1846).

105) T he Scito, 21 F. Cas. 774(N0.11867)(D .M e.1847).

106) Peters v. Warren Insurance Co0.39 U.S.(14 Pet.) 99(1840).

107) : , 14 .

108) 58 U.S.(17 How) 170, 177-78(1854).

109) Richard H. Brouwn, JR., "General Principle of Liability", Tulane Law Review, Vol.
51, 1977, p. 827.

110) The Norsich Victory, 77 F. Supp.264, 269(E.D .Pa.1948).

111) [1975] 2 Lloyd's Law Report, p. 286.

112) : , 20
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(@)

, 1937

1947
114)

115)

( ) "Maor-Minor fault" rule

116)

, Reliable Transfer

113) Thomas J. Schoenbaum, Admiralty and Maritime Law, St. Paul, Minnesta: West
Publishing Co., 1987. p. 457.

114) : , 19 .

115) Nicholas J. Healy & Joseph C.Sweeney, "Basic Principles of The Law of Collision",
Journal of Maritime Law and Commerce, vol. 22, N0.3, 1991, pp.399-402; David R.
Owen and Hamilton Withman, Jr., "Fifteen Years Under Reliable Transfer : 1975
1990 Development in American Maritime Law in light of the rule of Comparitive
Fault", Journal of Maritime Law and Commerce, vol. 22, N0.3, 1991, p. 454 463.

116) , , 59



() Error in extremis

1851
117)
118)
Reliable Transfer )
119)
( ) Last clear chance Inscrutable fault
Last clear chance ,
, (contributory negligence) (proximate
cause) . Condition-Not Cause
. Last opportunity rule
, 120)
(Insurance Fault),121) (inevitable

accident)

117) The Propeller Genese Chidf v. Fitzhugh, 53 U.S.(12 How) 443(1851)[lbid., p. 456].

118) Bucolo, Inc. v. F.C. Jaguar, 428 F. 2d 394, 1970 A M .C. 2379(1st Cir. 1970).

119) Puerto Rico Ports Auth. v. M/V Manhattan Prince, 897 F.2d 1, 6-7, 1990 AMC
1475, 1482(1st Cir.1990)[David R. Owen and M. Hamilton Withman, Jr., op.cit., p.
458].

120) William T etley, op.cit., p. 622.
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