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7 A% ZZE O o]l (performance), @ T (agreement), @ Ak uk
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Black’s Law Dictionary, 5th ed. (St. Paul Minn : West Publishing Co.,
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10) A. G. Guest, Bemjamin’s Sale of Goods, 3rd ed. (London : Sweet &
Maxwell, 1987), p. 256.

11) Cricklewood Property And Investment Trust, Ltd. v. Leighton’s
Investment Trust, Ltd., (1945) A.C. 221, 228. ; thklsh, & ¥ o Kl R

DORPERR T o, 1983), 271%:.
12) Dermy, Mott & Dickson v. James B. Fraser & Co., Ltd. (1944) A.C. 274.

,11,



RO, 1941710 S WA itk L7 S3slEo] Y ZH2Ed
olAd W7t A7 AlFstdoh A FY ZY2Ed ol
2 "19M71e) & N (consideration)H 137} H =2} 1
Hol o7t dFFe 2N AT £E WA WAL yFEFo] HA F7t
shal, 2 A3 FAATE R IS AFERYH
A B A, Wo] Aol P B o et 2R ol 23 A ¢
IEAe AE Aold F 7HA7E AATID A1Y Aits B wk
E= Kol o5t g Alcke] MESRE BiTAnee]l B AR JEil
Rk Y AT AgEel 7ol &ekar, A28 Rt gk Lol i HRY
o JEMAHELE o] #ifyo] # yate Ag-olthls) o]y g R E A
2 goldt F ol #eEle 550 Foll AR T 25 ZH2EY
oA WBIZF AHEA @ Aot

1) ®Egke AARFU (BRI RELEER)
1941 7] FRE o] AZAD s “Alefe o] Hojof T} (Pacta Sunt

Servanda)”"= AlFAAG S AL SASS HEStL de dFE dHo
Jom 1D 53] g=o ArZA e AL AFS AAT o] Aol

)
el
12

13) #yel & k&l EA oo t7baEA i F7E ATste B4 <=
gul gttt oAl DA oAzt FEA A BAAH A de =S F
A, ol 2¢ FAE FAY, FEA el te S 1A, &
o]& Fate Ag, ol =4, A, Ad H Bolgs gk v
AN LAY oo Al = Kol glod Alofe] AHHA &
=t ; A. D. Hudson, ZDictionary of Commercia/ Law (London

Butterworths, 1983), pp. 72~75.
14) Grant Gilmore, "The Assignee of Contract Rights and His Precarious

Security”, 7he Yale Law Journal, Vol.217, 237(1974), pp. 238~239 ; Barry
Nicholas, "Force Majeure and Frustration”, 7Z%e American Journa/ of
Comparitive Law, Vol.27 (1979), p. 235 ; K F%k, HEHGT o B (T -
R KE R, 1977), 262%.

15) Arnold D. McNair, Lega/ FEfects of war, 3rd ed. (Cambridge : Cambridge

Univ Press, 1948), pp. 135~143.
16) B, Bify w0, 89%.
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17) hkboh, B 5 %H o JLiE CREERGH B ikit, 1983), 272%:.
18) &3k, “CIFA A=A A A Frustration g2l Hgo &3 A" T4
st o skl WhARSE ) =4 (1989), 16%.
19) William R. Anson, ZPrinciples of English Law of Contract (Oxford :

Clarendeon Press, 1959), pp. 426~427 ; K %%, fHiikZ, 261%.
20) William R. Anson, ibid., p. 427.
21) Paradine v. Jane (1647) Aleyn 26(K. B. 1647) ; Arnold D. McNair, op. cit.,
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22) When the party by his own contract creates a duty or charge upon
himself, he is bound to make it good, if he may, notwithstanding an
accident by inevitable necessity, because he might have provided against
it by his contract. And therefore if the lease covenant to repair a house,
though it be burnt by lightning, or thrown down by enemies, yet he ought
to repair it. ; A. G. Guest, Anson’s Law of Contract, 25th ed. (London :
Oxford Univ. Press, 1979), p. 495. ; Arnold D. McNair, op. cit., p. 135 ; G.
H. Treitel, Law of Contract, 4th ed. (London : Stevens & Sons, 1975), p.
583 ; KM, Hifsd, 262%.

23) FFRR, “BRFSE 01 A 9] Frustrations] ¥ Y, il kS AEE:
fif B G S (1987), 155

24) (1863) 3 B. & S. 826, 122 E.R. 309.
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— T

o

25) William R. Anson, op. cit.,, p. 429 ; G. H. Treitel, op. cit., pp. 583 ~584.
26) KM%, nifsdE, 264%.
27) Silverman v. Charmac, Inc.(Ala 1982), 414 So. 2d 892.

)

)

)

28) Restatement of law of Contract, 2nd., Introductory Note to ch. 11.
29) whEtuh, HIEE, 274%.
30) (1871) L. R. 6EX. 269.

,15,



o] AFx=2 3 2= QA P Aete = s 9o sty
2

A T¥ae] Ao AAo] A&H= o] Akl HriE xxol=

2 OUs AFE 5 97 8 A AN S §la, e Aok F
=

al
AT 3= ¢S Fojs o] 190399 Krell v. Henry AF7d3De]
A AlF A" A ol FARAE I AR AR Y B A Fe o B A
AkEAe] gAo] 5ol d 4 SEHA HA olgste] o 7]

N v 242 227 5

gol AE oIMES AASZ Fn adA AtFe ARYT &
AR 7ol Fnue AAAE 1 gjBAdl daidt W
U F9e) Aoz RE nade] B W, 1 SAe oine
g0l WStk Ly dasA 2@ 4o W

148 QAo B ZHA Foach Haus Qe A8 B A
2ATE AL F HHFAN ARG FAY wBe Fradc old o

2

O

= ‘o
sho] PediikBe(Court of Appeal)s [A|Ske] FE2 & “gPHS B3
ol = PAte HAZ ‘YHES E S gle o] HALEF At

FEOT. EF RR) FFE FROBE ARITE
=
L.

ox
)
ol
ol
R
&2
rr
ol au
RS
>~
=
o
flo
Ll
N
—_>‘J—"4
o
>~
=
o
=2
R=)
AL
rﬂ
8
L)
2
o
S
%
)
N

31) (1903) 2 D. B. 740.

32) il BE, R BB 7T A L — v I o T, L A L
amdE, OB AF295(195849), 1% KM%, s, 269%.

33) William R. Anson, op. cit., p. 430.

,16,



e 1Al W Ao o] FAcU=T A I ZEol 54T AA

o £AE AN 22 AAFAET AR Acke] oW skt A

ol AGAAAN FFAAst BT + Qe W9 Wl 9A Fgdn
Fol FHAs} ol Rolth, W o] F Ao el FHA o]
AAE BFole FYAAE A% oldo] AAAL, 1 BASHL

3) Mgtk Lo i HMERA G
HAEG ol Hy e dF T vE 3 7R = A HAAS AT
o] JEH (the Doctrine of the Frustration of the adventure)o]th.34) o] A&

/\]-g _Q_)\-]7;ﬂo]:o]14_ _1?: ]g’]l:_‘Q: o] &= %

Lo

b X
-0,
QL
&
L)
>,
5}
:1
QL
rr
Pk

Marine Insurance Co. ARzi30)e|th, o] AR oA 14 o] Auke] 1€
New Port2 7FA] XA RailS 443t San FranciscoZ 4 H8 o =2
S48 A New Port® 7k =5 2 87} 2 H o) 17/§d o] A=
w2 QA EstHth 1 ¥lE Liverpool®Z 2 A XA 8Y71A A
20 o S5t 2 Tkl £ & WE Tt das
of B 3|Atol] thste] s ¢ (Perils of the Sea)ol]l 3+ &%
°of &F59 HCEAN BIAFS HTA. A= o] AHdelA A
ARE7E AR A7 Avte] S g8 74A] 71t o A7t
o 29 e Aoln. FHe I AW FHxo Yot A AdS

9} 8XA7F H3E iR HF%(the commercial speculation)E AHA3E]

o
oo o o o8 b o
oo % W om ot

K

Lo

34) Arnold D. McNair, op. cit., p. 139.
35) Moss v. Smith(1850) 9. C. B. 94, 103 ; wkf5A, mifed, 2752,
36) (1874) L. R. 10 C. P. 125 ; KM%, fif#d, 267% ; G. H. Treitel, op, cit.,

p. 588.

,17,



u] (commercial sense)dlA] FAA 7] Aolgt A o wet HAS
TAEkel el 39 File FFAATE AFA nHd Ades °E Ao
g Aok FHIT I Actdde ‘g0 FEFA A7 W 5H3
of =Astofof st ¥R G A AGS TEIHE FAH 210

A= Aotk il st Ao FEE AASATID

o] At el A Bramwell B. #A b= "8¥ 9] AAL2 AEZ& Atgela &
oolug A%2 FEHI wEtN FAAE Aol WAAG, 1 3
T} 38)

-

|

o =L .o O] &
AEegs 93t

Aol old A7 HAuks §AH3t= A8 AH9 H
$-o = v}z7FA] o]t} Bank Line, Ltd. v. Arthur Capel & Co. AF739) 9] A
1915 2€9 Fa= YA duk JAEAFE 1271E 3 &4d3t F7]

2 st el 49 309717 Aute AR RaW 449 A1

7b Ak A&oRe duds AL £ Y= ot 2 e 449
309714 =R Eaglom 59 11dolE FFo Fdso] 98714 =
Btz 2ot AaE 7 F 3 AuS Wy Esgoen dus 29l
Zoll tiste] A A A glo] EfE G T 25 As T W
< e A9 Pazks FRoE BTt AutrfAE 7Y o
o] e el vhe] A e Fgsitt e dede A 4
S glo] AgS AT F e P& F= AL ot 1L A A

=4
FERE AP

olsh ol sy FoklNE FAAY AAAE flo] AnA

4
ro
>~
=z
ol

e
o
o

>
N
kl
u
il
ro
o
£
ox
>
o
£~
-
Y
i)
i

Q
O
kl
£
iy
2L
R
12
o
ofN
bl

4) T 2EF oA ®kHEH 1 FH

ol e A AF3 Taylor v. Caldwell A} o] 2L3tE EA18 2719

37) William R. Anson, op. cit., p. 432.
38) William R. Anson, ibid.

39) (1919) A. C. 435.

40) William R. Anson, op. cit., p. 434.
41) K M5, nifsE, 268%.

,18,



A A3 AT EAT He} gk Lo gads AnERES W
g7F A1z AANE F gdete] ZH2EGo]dolgte TEH] MR
FAHA A, 2ste] THLEH A Hele @3 542 24

2 A% oY WEE WolUM AFMAL ol e At F

27H P AR ARHA HAGL F ol AL

$¥E 939 e Aol HeHE 97

Jet Ao BE ol
=l

o3
Ht Hd A=

rlo e FAFEE] e I7F AAH S b AR R 54D
9} i — % v 9 (Uniform Commercial Code, U.C.C.)4)d]| o]d] #A3 T
A RS T Ao a2ty v=e A FAAGE I UCCd =Y
%48 A &3t Aoy, AA v=

=
de Agol 2349 HEE Asn 9

42) L#E, 269%.

43) Arnold D. McNair, op. cit., p. 142.

44) Restatement of Law contractst® W= AFHGAA FLEEH KRG
(American Law Institute)oll Al B W& FHifi(restate)dt Aoz H ZF %
HEFEHE FHstar Aoy, HEC] ofHERE Fds] HAFEH gla, &
A dAE w2e 54 &35 AYL UAS Bolvk ; mauE, LY BIEE
L1539} Restatement”, & 132 CREEpgE P &P, 1983, 1), 27~28% ; E =
wolXe FAAFHSZ AEs At ot

45) o3t A= U.C.C.2 W3,

46) M, mif GwoC, 19%.

A7) ZF, “BIBE LKA Aol A9 Frustration vEF S 5@ o B3+ H58”, BIKERG
Eho] GEfTE (IF 8 biit, 1988), 52%.

48) Comments, "The Fetish of Impossibility in the Law of Contracts”,
Columbia Law Review, Vol.94(1953), p. 99.

,19,



§
)
rr
=
H
H
o
H

B et AR AR NRAA il 9

8 P
fru

e w2n 97 WEOL F 1 % vEe] Wde ol TaAol
1re) FUF AAAGE FEAR HoAF AN AFALS FrAL
g ANEZgY NEUHS g2t %L nol gk 2y ol
@ gAclBe AN Aok oPo] AWHOR B A W olg
ool FE2 TEF A % AAE ZWolAe ol RS Alzie] BA
A A% & ATE BANAZ & Y& Ao 98H] AF
9w, 1 2% mEAAE wE ¥y phEe gAw FAA P
UCCTh gAs 7o) o] 231t}

oJglol At FAA YT UCC.) WEe ABAee n2an,
gAkR e AL FAAPEABE A2 FAABHA979E T8
o AW HIZ P}

1) BIK HRRML1932)
AL FAAFHABDAME T ZE A o|PRES T
al

BsDale], mel2EgolAe A10F M, F A288F AR

rf
0_|_,
off
=

) @O, i w235
50 ) FAAFE LS 1932 5 "5 HENG I ) Asow - TEYH
=, Restatemente] 7E &olv A71ZA AHAE L Aol o3 A
UA Aol o]FolHof gthe SuE X e A2 B F Ut
aglske] A2a FAAGHE(1979)F 1952300 vj= HEZIE S s
of 19628 78 242 F4&Ygo] AaE o] 19790 B A=nt, o=
ALAF FAAFH(1932)F EZA71A G B HolA AdE Wste] 73
o & FQ JAETo] =4 - RH Aot} ; American Law Institute,
Lestaterment of the Law(Second) Contracts 2d, Voll(American Law

Institute Publishers, 1981), Foreword ; 3%, Wil @i, 24%2 A A&
51) A1xF FAAFH(1932)9] A GA & 9&S 3L Corbin g+ 0P EFFH

32

ZezEdo A e o] TR F YR olYAAT B
EE 2o A0 A9eA Bt 49 2 AU Mg esAY 2
A Ht 4BL ol v, Zesedolde AR FIA}
Ao BAe els o) olzle] FWA AN APHE FFE Bt ;

Arthur Linton Corbin, “A Comprehensive Treatise on the Rules of

,20,



olPEFTL A4 ToldET, o HAQJ A454% WA A469Z2ANA T
AHo g A At
(1) BITA#E B3 &IH

53] Aldbdx o] JEEKE B, Aol M o EToldt AT =
s

ST oty AASHA Astar Fo3k W, ke, HE HA 59 9
2 ol o] vl &dAH (impracticable) 22 H&E A$E @32 F4
st . oM dAS vFLAAL S ol E Tl Tt WHE, E5S
MP{A 258 FHEH B FEA, FHE B2 At A
#HA B35 A5 AT AFE WAA T T}

s Aok FUA o PR FR YAMNE i) WES WA EE F
_]

4
B Solu Jro) EAT), i) AN wRAFAM 1 FARbe] Ab

Contract Law”, On Contracts, Vol.6(St. Paul, Minn : West Publishing Co.,
1951), pp. 373~374.
52) Restatement, contracts §454(1932).
53) AwA Brolg FrAY BAS® Aoz AT, EANA L A
H@ ueEs 2YHoR FIE & 5 ¢ 2 ¥ AL
S 3t TARH ) ojF g RV EElH B VeHoE Vst ge 4
2

ARoz B AFolAL, WE Jstel 5§
54)

§454(1932).
55) Grant Gilmore, op. cit., p. 239.
56) Restatement §456(1932)(a promise imposes no duty if performance of the

promise is impossible because of facts existing when the promise is made

of which the promiser neither knows nor has reason to know).
57) Restatement §458(6)(1932).

,21,



T EUESS), i) o]do] P83 EFH B0l 7t REX)
JEe) Bel7 o8} | iv) YA RER
TR Aok
(2) ZH2EH o)A AF KA
ZzH2Edol Aol el A0 T, FE A288F AT =
A we gy ZYPAEF oA Fo E=

ok
& 3t ‘o] P E -5 (Frustration of
performance or Impossibility)’olﬂ‘r Shar, A kA A A @ALALe] & o]
HA4H A9 ‘T AEH o)A (Frustration of Purpose or Frustration) 2

=2 FEMA s A
2) B2R ERERE(1979)

A FAA FH(1932)0) B2 ZHZEF oS Pt A
A Ade 28 A2x FAAGH S A11FoA $EH 257 HHEA
& 5 (Impracticability of Performance and Frustration of Purpose)©]Z}=
AL sl M FAE AR FASAY.

(1) BEW T8

Restatement= ©]djo] Hl@ A A o] A st= 44 A9 F3S 1)

JE A0

o1 LTHE FAAL Agelt

58) Restatement §459(1932).

59) Restatement §460(1932).

60) Restatement §461(1932).

61) °]9oE B OF1 Jv XFO0Z & §462(LA1H E%), §463(F 23 &
)7 o

62) Restatement §288(1932) ; Grant Gilmore, op. cit., p. 240.

,22,



Lo

WA, ohg}, REAS @) Wl A% FA, WA o] FYHm
o,

Aokl 27 2357 A3k 3
=G Ak M@AYe ool s, YAFoT WAL BT
ol wA oldl Rt @719 WolA Aol FEHAL Gtk REAHO
2 WAL Al 1 BEY S

=
Aefoldo] oy WHOo=Z 7hed 7

%2

(2) BWERBE

A11F A A261F ‘T2 B o3k T2 A stol A “A kA
2 5 Aol FASIA] &S Aol At 71z AAI @ AL @Ay
o7

o] AALe] A glo] oleho] Ml AR A A4 wrhe] ool
] N

=
2 Aol Fapxte B4 glo] Atel FeB Ao HAHoz 48Y I

S
69, W o] epgolu Aol gl @

FALAL Y] BArEIT RS AR
o6 sk o,
63) Restatement §262(1979).
64) Restatement §263(1979).
65) Restatement §264(1979).
66) Restatement §261, e(1979).
67) Restatement §261, £(1979).
68) o] HA HAHIGAHE o] H7| YA = Aok FH FZ o] FAE ool

2 AR Aol Ao g o] FAo] QAYH AleketA o et A
Ztshe Arte EZFEotH, o] ZAo] Aok V|2 E o] Fa ¢ BAMA
7h olE & i mEbA o] FF o] JATUH AdAA T Fovsivta &
T 9 T o]ojof 3t} ; Restatement §265, a(1979).

69) Restatement §265(1979) ; Krell v. Henry(1903) 2 K. B. 740 ; Alfred Marks

f
rr

,23,



A2 FAA G 1979) A1 A261x9k A2655 M= “FPAL
ko] Wkl grA olu ko] gle dolgte M XIS T JoEE A
oo HAIE &F FARALS] WA A AlfxFo] %S & & AUk TS

A2xF FAA R (1979)0] A1A FAA LY Hohes F2HQA HlA F
22 ZHzEdolAd WY Jidel HEd AR E 5 Utk

3) v 25 A A A (Uniform Commercial Code)

U.C.C.(1952)= A2-615xAA EzdvjufA ol B3 IrbHA oY=
solE8s AL UAH0

§2-61591 4 HAAH Z72 kfkol] <3k WA (Excuse by Failure of
Presupposed Conditions)o]gtal 3te] Tojxglo] Hth & R E 243
A g 3, a3lo] BAEA FS Aol Al 71xAH HAAJ] w3 A}
Ao TP oF sl Z2 om e A= FAFHR Y B H(H
2 A5 a7 FFgEg syets)e SAA wE Axg oFH3I o
g§ o] vl ¥ A A (Impracticable)o] ® A% = wj= 1 o]l H

°

=]
T A
EgRe A we Boldd dg AL AR g, x FAIAT.
7

Realty Co. v. Hotel Hermitahe Co.(1915) 170 A. D. 484, 156 N. Y. S. 179.
70) Richard A. Posner & Andrew M. Rosenfield, "Impossibility And Related

Doctrines in Contract Law” : An Economic Analysis, 7%e Journal of
Legal Studres. Vol.6(1977), p. 108.

71) Hlddgolgts &ol= Ak ol o] AFAtatel &) =HUH A
TeAoE g2 Wstd A5 AFTAAY HAS AFEA He AdE
St o] HedAozHE 7]d" Aeltk ; John Gerald Ryan, “U.C.C.
2-615 : Excuse the Impracticable”, Zoston University Law Feview,

Vo0l.60(1980), p. 581.
72) John Gerald Ryan, op. cit., pp. 592~593.

,24,



9 #A AN shelAe o3

93 WU N Y BAWEH FUF ANE FHdE BEL Hu 9
Aot wetd MAL Ay A% BANFORA MARYY A
of TIN5 At WEFA ANEHES BASA AAHA B 9
= 2

U.C.C. A2-616x= FFuimdd Jojxe] drtAQl o|PEFo]ES
TASE o S A2-616F AAZXAS Ao 4529 WA ‘Excuse by
Failure of Presupposed Conditions’e] (a)&7)e] Qi ‘W H A A o=

Mads st ded, o] 230 W= Ak 7| ZHAAZA A A ol

) John Gerald Ryan, op. cit.,, p. 575.
75) U.C.C. §2-615 (a) Delay in delivery or non-delivery in whole or in part by

a seller who complies with paragraphs (b) and (c) is not a breach of his
duty under a contract for sale if performance as a agreed has been made
impracticable by the occurrence of a contingency the non-occurrence of
which was a basic assumption on which the contract was made or by
compliance in good faith with any applicable foreign or domestic
governmental regulation or order whether or not it later proves to be
invalid.
76) U.C.C. A2¢] HEde AW AR, vrEA] Z v v A 2ol vF &H74 5}
A @& olot HEHE AY dhg AT HE&HAD At 7F Aok
; Transatlantic Financing Corp. v. United States(1966) 363 F. 2d. 312(D. C.
Cir) ; Al2-615% 9] A& Fxsted dPEsolAqe7te] A7V FEH 2
% 2

Az e

o

a7}

o

A2 O ROR $5F AL Ao} oby

].

[0

=]
=

Ho

,25,



Bl o] o] WAS AAsH = A2 Y] FhH AAT olWYETH

H2E ZE{AERO|M KIS EMM RIK

ifua
ofr
2
X
)

4

fa

21 24 274€ 72 Aivig 2 At e
spol gich Aok AQ ol 25K B @ Adgle AAe B ol AL
Mo R Aste] AFolgo] 5ol H AL ojFo] st E AkEF

goit, o) HE 398 fol= S3oderE Al dd § 23 AR 5
Aol ol@ el s A AWY 5 g Hol ol aﬂ%_.— 5] 3o

g A At de Ho
77) William Eagan, "The Westinghouse Uranium Contracts : commercial

Impracticability And Related Matters”, American Business Law Journal,

Vol.18(1980), p. 287.

78) U.C.C. Section 1-103.

79) £ F5, "Bl EA doAM Y AwrHi)R G RET, G SCHE, S5 (G H K
EAE:, 1985), 5%

,26,



o
iV
oX,
]
TR
g2,
fr
oM,
o
X
12
flo
X
offt
ofN
fru
y
ui
o
2
)
2
o o
)
offt
ofN
fru
RN )
fr

H glol o] 24 247 RoAA ZesEHC| Mol BT o] ES FHAO
2 AES B w1 TEAQ ol 4 ol o] AFFAAe] AT ®

80 wE A A kA ofabg
= 84, ada 7E dAHE Yo duruzx I

I ®ZfyEdigel gllE Eplste 2

AFFALAL Y] ARG it A YAtel THES Fol ZH2EH
o]l W9 o83 ZAE A
AbA ] A Blackburn J. A} o3t S=H = AT o] 9]
S AR ZE B Al kS FEHS BA e FAF ofHe o)
o FREYE ASEZN BURM fEfEdiclet . o] tH e FHE olF
g Ado] maa glom 7h AFAQ Ao=AM B AAE 4 U
t}8D o] A3fE wE #2 F= hEFS Ao =2 F.A. Tamplin Steamship
Co., Ltd. v. Anglo-Mexican Petroleum Products Co., Ltd. A}7182)0] ] t}.
o] Abdoll A Loreburn WA= "THAS Aok & Al oko] A Z2H wf o ALA
= A o B3 TASEAoR st AL AkS FH3H7] H

otyet Aokl AARRE YAV EFE] e A2 ZETL

3l A1 7} =

A&ste]l E43te AS EURE 3t AldS AAdeAY 4585 41
371 A& Aolth. AMEH BARAZE 283 o2 AlkS A AT Ae]
g, g HA o o] HIE Ak WAHOE T YA &k
st E EAAo R EAgta E e Aotk 2 A3 R o] o]

80) Michael M. Furmston, Cheshire and Fifoot's Law of Contract, 10th

ed.(London : Butterworths, 1981), p. 514.
) John D. Calamari & Joseph M. Perillo, 7%e Law of Contracts, T7th ed.(St.

Paul, Minn : West Publishing Co, 1977), p. 573 ; J. C. Smit, A Casebook

on Contracts, 7th ed.(London : Sweet & Maxwell, 1982), p. 304.
82) (1916) 2 A. C. 397.

,27,



N
olr

PL

X
a4
N

bt

PL

k

=)

fu

fr

ot
-
2y

N

2

ox

ot

>

i)

fr

&Y

o

f
X,

i

Q1 Aoz HMFE Aolth elllAe HAH 2 FAAT} A%A

Aoz oxd AL EaE Ao B8 A0 Z Loreburn A7}
x3 ouolt)y EAle EAH AL By A#AHo=E INse Ao
ok o] A2 T AHQ AT ZA FAA} Al el 2 AS Aoz A7
He Ag BAY 2PoE By BAH 2UAL B2 AAE Ta o
U elgs gta gtk Hdo] JAE FARLY YALE vletstr|E ofE %
dojt}, FFAAE M2 e AL AN Aolx, FHEH A E 2
AstA Zal) e EAE FAE Holgs vHiFe] ATk B FAH =
Aol FHAHo=E ALEE Aedw oA ASA AR 3 dgS

=3

ST & F 9, At FEA HA T

APRFEO]l el Aloke 93] FEI= Ao fejstosta B

S 7kl tished mlghe] QIthss) Wright HAbel]l ofst@ T2k A
< 2ol B FAdsitt, 89 skt A

A gu g AgE Fele wAsta el A A3 A o,

JAL vz WY Ao EH3 Aolgte v]Fo] t}8?) Bank Line

b
o
_OL
v
kI
i)
N

83) William R. Anson, op. cit., p. 437 ; Arnold D. McNair, op. cit., pp. 143~ 144.

84) William R. Anson, op. cit., p. 437.

85) Ibid., p. 438 ; KT %, nifssE, 264%.

86) Denny & Mott & Dickson, Ltd. v. Fraser(James B.) & Co., Ltd. (1944) A.C.
265.

87) William R. Anson, op. cit., p. 439.

,28,



>,\I
o
‘Q
u
Ay
<
o
v
ot
s
o,
2
b
i
ey
o
kl
o
o

Al ok 7] 242 A (Theory of Disappearance of the Foundation of the

2Ed o) Hee} B FAY s A HLY
o 522 7)5o] s F9S A 43 543 A2 B 5 Yot
o] o] &2 H&3 Tamplin AL A] Haldane ALl o3t =74 5] it}
o) ot TEALZE Ak AAT W 1 ASe] oW SHES A%
A AFEE 7122 ko o]dlo] 7bedt Aol 2 HHEY ASHA A
o] FAAY FozE ofBA & = e AP st TEH AT,

9

AS W= Aae] jte] B
H

O
o
=]
T
Q
S
flo
[H
y¥]

o

h
o
2

HA Al AAZE 2 7z A FEEHA HAY, 3 PTG £
W. J. Tatem v. Gamboa AFA9) oA Goddard FAl= ©] o] TH2AE

88) (1919) A. C. 435 ; o] At & A el A A Abare] thu gk of o] &
A2 BolslE S

89) William R. Anson, op. cit.,, p. 439 ; Arnold D. McNair, op. cit., p. 146.

90) William R. Anson, ibid., p. 440.

91) (1916) 1 A. C. 397, 406 ; & Ab 9] #A SlojA B oA 3 22
ol A k. Haldane $HAS Ao d ol ATt 5 hikful, i 2, 297%.

92) (1939) 1 K. B. 132 ; o] Abd& 23 Nilky a7k SRR Lol A =
g A3 19399 7€ 19FE 30¢3 GAE A S AZZ Aotk Ha

1

,29,



dol A o) 714 FA WA 27t Bk TR LejmEd ol
Aol Qo) NEe Siylkpe] dko] TR
o] o|2e A olAtE melshA gon

B9 B3] Aoke] olalo] SRR ALHS of

ol o] o] AYstth. 2y FAo] Aty VxE He=A7F S5t
A gk w9l Ak Vx2 Hedt e dve TFHOE A% §
Ao odtod A sjide] Aot 2HTA AB/ZA oumlo] QlojA = o] o]&F
FAA 2080 ZEAQ ztole A It o] AL BAAY 204 S
gE3tt g 4 A= Loreburn &AM Tamplin AFAolA Toj® WY
T A HMAASE HE JHAL JAE Fou, Ak 2 FHAEY 43
EREH BAHAE Gt StAE Alts AMAAE F Ue W FAA
zzo] A 7MN2x2 AL F e FES & F U0 29, 1L 3

A F3] 24 (Theory of Just and Reasonable solution)S TFAMALS] F
2l oJAtel= FAIgle]l o]l Al &+ AEZ WA ALY S 18 51

4
o1 §A AAL Pahs AR Aske] FEHTL s Aol

Denny, Mott & Dickson, Ltd. v. James B. Frazer & Co., Ltd A} 7196 9]] A

s

oxl
Ol

S 9% 250pounds@th. 1E Y T 79 149 2 wi7F BHERR 935t
UxzHoe] 549 09 119714 AdEHYt. 9u= Adges A3s9y 91
= Ade 55 FF3A. Goddard #AbE THIE dxEVF H4FE o
et EmolQ T Mo g Hol PAMRIZ} AlokA] Mule] JxeH S <23t
AoZ B F oy BAEY HA £ Z77He] Fiu Ao A3y

lo
o

o 42
o
K3
rr

13 0] A2 o 3FQ Aere] ol a AR A3 th& Zo] Hoj
Aol 7z7h Fds A%E 59 AR Hopop 3

z U
o

ny
"
ﬂ:’_“
>
ol
R

) A EL, HifeE, 297% 5 Arnold D. McNair, op. cit., p. 148.
) RS OA, BI#E, 298%.
95) LiEE, 298%.

,30,



Wright A= Tz 2Edold s ofd 2219 WEZHsA 25
e Aol olvgt TRV HAAZ AAAHQ 5

3 3FH A T3 Constantine AFAOA TEZH2EGo|HAo R A ko
TEARE AAste A2 vE A" FEHd 2HE 7] HAskA
Heol 7lss FAst= Aot

al
207 200 EAFGL B & e A% TR0 AR G Aol
)2) =

-1 b
Bl o] oS U BYItn B 5 Ytk 2y o] ool we
AgAel Atk o] o] gL Wl AGS B4 o g ZHste] A4
of MFAsI e v L AT & e A nHe BEw
1=

A4 British Movietown News, Ltd. v. London & district Cinemas,
Ltd. AFA1006] A Denning L. J.& "AAF Aleko] 1 oFfo) JQojX=s &
2 AL A FARA Y] ALZE A H o]z ggow AlkS I Ao
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325) Julian Cooke, Timothy Young and Andrew Taylor, op. cit., p. 476.
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23 TARES RAFE HAoZHN 187k IR ol o]dstA] Xt
1 gQlo] Abgh Ao 2 7hEo] ofFd tirkE ¥ 4 gl® Whincup
v. Hughes (1871) L. R. 6 C. P. 78 Al o] <)

331) Michael M. Furmston, op. cit., p. 527.
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333) M. P. Furmston, ibid, p. 571.
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pEEE Y] GEMIE (B8 3HAE, 1988), 49%.

335) “All sums paid or payable to any party in pursuance of the contract
before the time when the parties were so discharged (in this Act referred
to as 'the time of discharge’) shall, in case of sums so paid, be
recoverable from him as money received by him for the use of the party
by whom the sums sere paid, and, in the case of sums so payable, cease
to be so payable”
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A ot 3 olf e Actel msEd ol Al od Aote] A5Ho=
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incurred expenses before the time of discharge in, or for the purpose of,
the performance of the contract, the court may, if it consider it just to do
so having regard to all the circumstances of the case, allow him to retain

or payable, not being an amount in excess of the expenses so incurred.”
338) A. G. Guest, op. cit.,, p. 224.
339) Lloyd v. Stanbury(1971) 1 W. L. R. 535 ; Anglia Television Ltd. v.

Reed(1972) 1 Q. B. 60 ; Brewer Street Investments Ltd. v. Barclays
Wollen Co., Ltd.(1954) 1 Q. B. 428 ; Willaim Lacey (HounsLaw) Ltd. v.

Davis(1957) 1. W. L. R. 932.
340) Joseph M. Perillo, "Restitution in a Contractual Context”, Columbia Law
Leview, Vol.1208 (1973) & Z.
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342) (1959)338 Mass. 394, 155 N. E. 2d 437 ; Lon L. Fuller and Melvin Aron
Eisenberg, Fasic Contract Law( ST. Paul, Minn : West Publishing Co.,
1981), pp. 893 ~896.
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344) Restatement, Contract, §468.

345) Restatement, Contract(2d), §292.

346) G. H. Treitel, op. cit., p. 687.
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347) Cutter v. Powell(1975) 6 T. R. 320
348) “Where any party to the contract has, by reason of anything done by any

other party there to in, or for the purpose of, the performance of the
contract, obtained a valuable benefit(other than a payment of money to
which the last foregoing subsection applies) before the time of discharge,
there shall be recoverable from him by the said other party such sumd(f
any), not exceeding the value of the said benefit to the party obtaining it,
as the court considers just, having regard to all the circumstances of the

”
case.
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v. Kerametal Ltd.(1981) 2 Lloyd’s Rep. 359.

359) M. P. Fumston, op cit., p. 554.

360) Tyrie v. Fletcher(1777) 2 Cowp. 666, 668.

361) G. H. Treitel, op. cit., p. 692.

- 114 -



19439 MEAGH S A2z O)F (@A ‘54w 2¥HUTE
o] 4ol ola] Alcko] XEH ASLEZN 1 ERJE U ujulA ek
=EAN wui ARl BolAY, S, G A, 18939 ATE7F A&

<

rr
rO

== Al
opraene] 79, 1439 MEAHHE A2 MANNT Ak P T 7

T Aol S VIEeE AWRALe] IutrdHd AN AgH
At

38 Zo{AER 0N HrERFIERS] M

AFAAA] ST AL g 18] o] o] YA HAY H2HS G
& 5 QA HAe Aol ko] AFBArAl 3hell A o] glojok k. Sf
st A e WA A3
A Eojokt 8t7] WZolnt. FAO] S BF-ole Ako] FRHA ¥l
ol o] EsstA HH £l EAZE AZIHA Ak 2y =
Edolidol AHH7 Asie FAAZE A7 Al kAol ol BEd
Fgol EAAM = dHAY. AFTAAL ZHe] G W& AFsHA XT
Abdel 23tE AgE ole ZYZEH oA Bt A8HA &3 A4
T 9Ho] AE&H= Aot § =52 AR Qlste] BT o]

Tl ol R Al g Bl o] )6

i
rlo
Y
2
l-m J
f
ui
to
ol
A%
X
2
7
i)
o
Y
ofo
ol
£

362) “to any contract to which section seven of the Sale of Goods Act,
1893(which avoids contract for the sale of specific goods which perish
before the risk has passed to the buyer) applies, or to any other contract
for the sale, or for the sale and delivery, of specific goods, where the
contract is frustrated by reason of the fact that the goods have perished.”

363) ZezEdoldy @At FAHE AGo2ZE EXvui(Sale of
Goods)E & & Ut o] A £ 5HE A5
Aol mFAdA o]AHA &2 BFo oldd B¥E & & 5 U
Ao A9, 589 =210 A (EDwulg §200] A < ts
Aglel &FAY o]dx FA AP vl

- o] A

AR Aol o) shed

o,
[
Ho
[
flo
oft

- 115 -



ok
2

A= A efel A A

el

2 T %)364)

< " AA

o 2AZM &+
A FA B 224y ol

A

i

A A

H

Xq
BN
nk
X

)

o
ﬁo
)

oo

NI

N
o

o)
+

—_—

0
‘BH
oF

S BN

Z

g

¥

,AO
o

Yol EAZE #

& PAA

A =]

S

A AEe A%

o365 GAAE ol

!

o

~
fie)

BN

Bt 9
217] W ol k300 FAATL 9%

bol %

S

<
T

B

H

—_
o

™

el

o wash SchE Ay §7 ; UCC.

[e)
2

o

ot
oF
oy
N

et
(o

KO

K
wir

BN
R

¢

R

o
G

o}

—_

°
o
op

BN

o] wiERlelA o]

o}

o
_L

o
il
NjJ

o
&3

X

o))
or

NI

M

ol

1o 2}

3

o))

veel

X
il

o))

Bo

fro]

BN

AR w07 Aok A

R

e
—_
1o

O

X

el

365) A. G. Guest, op. cit., p. 244.

366) John D. Calamari & Joseph M. Perillo, op. cit.,, p. 566 ; Restatement,
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made or not. Provided that where delivery has been delayed through the
fault of either buyer or seller the goods are at the risk of the party n fault
as regards any loss which might not have occurred but for such fault.
Provided also that nothing in this section shall affect the duties or
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the other party.
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ABSTRACT

A Study on Frustration Doctrine in Charter Party

Woo, Bo-Yeon

Department of Maritime Law
The Graduate School of

Korea Maritime University

It is evident that the party is responsible when the performance of
contract 1s impossible for the reason that one party takes the
responsibility. However the question of whether it is fair to force the
party to fulfill the specific content of contract exactly is raised in case
that the performance of contract is impossible due to any other causes
beyond the control of party, and the presupposed party’s intention is
fundamentally changed even if supervening illegality or the physical
performance 1s possible.

In the past, common law required complete performance of duties
on a contract. That is, it was a general rule of contract law that a party
to a contract who did not perform his obligation was liable for damages
even 1f such performance had been rendered impossible by events
which had occurred subsequently. But this strict rule was first released

in 1863 in the case of Taylor v. Caldwell. Since then English courts
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developed a concept whereby an excuse might be allowed when the
purpose of contract was frustrated by events occurring subsequent to
this signing of the contract. That is Frustration Doctrine.

But there is a difficulty in understanding a standard judgement
about in indemnification due to the frustration because not only there is
no consistency even in British law and American law, which are
thought to be similar on the agreement of contract, but also
Anglo-American law is fundamentally different from the Continental
law in the condition, form and effect of frustration. And internationally
accepted law or regulation to control the problems of frustration has not
yvet been set.

The frustration doctrine of the charter is following. Where an event
occurs without default of either party, whether it be the total loss or
commercial destruction of the ship under time charter, or requisition or
detention of the ship for an inordinate period of time, or whether it be
that performance of the time charter becomes illegal or impossible
because of the destruction or discontinuance of something essential to
its performance, the contract will be terminated by operation of law if
the effect of the event is such as to destroy the identity of the charter
service or to make it, as a matter of business, a totally different thing,
which the contract is not wide enough to encompass.

Accordingly, the purpose of this study is to clarify the concept of
Frustration doctrine and conditions as well as to consider the Charter
Party by way of comparative law and case study. Also this study
proposed the legislation for the induction of the Frustration Doctrine in
Commercial Law. The Clause purports that when a time charter party
is frustrated by event without default of either party, charterer is able
to restore the paid charter rates and shipowner can receive the

expenses for the service of the time chartered.
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