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the Right of Hot Pursuit in the United Nations

Convention on the Law of the Sea
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Graduate School of Korea Maritime University

Busan, Korea
Abstract

The right of hot pursuit is based upon principles of customary international
law. It represents an exception to the principle of exclusive flag State
jurisdiction on the high seas. It enables coastal States to enforce their laws
upon the commission of an offence and to continue to pursue the offending
vessel beyond coastal State maritime zones. The right ensures that a state
may effectively enforce its laws and regulations against offending ships that
flee onto the high seas where, but for the right of hot pursuit, the state

would be legally powerless to exercise its enforcement jurisdiction

The Hague Codification Conference of 1930 disclosed a general agreement
among the participating States with regard to the acceptance of the right of
hot pursuit. After that, it was codified in Article 23 of the 1958 Geneva
Convention on the High Seas and was adopted virtually unaltered in Article
111 of the 1982 United Nations Convention on the Law of the Sea . Whilst
this heritage gives the doctrine legitimacy, yet it is also restrictive, for

although the right as articulated in the High Seas Convention has remained



unchanged for the past 50 years, the environment in which maritime
operations are conducted has been dramatically transformed. Therefore, there
are some things that do not consistent with current practices in the

application of the right of hot pursuit.

The right of hot pursuit is an exceptional and extreme act to acknowledge
pursuing a foreign vessel into the high sea and capturing it, which makes it
essential that they should strictly interpret the concerned regulations and meet
the preconditions recognized by related conventions and customary law when
exercising the right. It is unreasonable to interpret the regulations set over 50
years ago as they are and apply them to the contemporary cases. There are

opposing views on certain conditions between some scholars.

The right of hot pursuit, which guarantees the effectiveness of jurisdiction
exercise by a coastal States, plays important roles in today’s world, where the
importance of the sea is growing every day with coastal States facing [UU
fishing restrictions and issues of marine environment protection with regard to
the protection of marine biological resources. This study thus set out to
review the current controversial conditions related to the procedure of the
principle of right of hot pursuit, examine and sort out the patterns and
precedents of interpreting and applying each country’s practice regarding the
matter and Article 111 of the United Nations Convention on the Law of the
Sea, and provide useful data to help the government apply the right of hot

pursuit to future events.

Chapter 1 introduces the purpose and scope of this study.
Chapter 1I reviews the concept and formation process of the right of hot
pursuit in international law.

Chapter Il examine the requirements and procedures of the exercise of the

_Vi_



right of hot pursuit in the United Nations Convention on the Law of the Sea.
Chapter IV study the modern issues of the exercise of the right of hot
pursuit in the United Nations Convention on the Law of the Sea including
cases related with each issue.

Chapter V as a conclusion, describes the result of this study.

- vii -
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37) Douglas Grant Sherlock, op. cit., pp.31-32.
38) Nicholas M. Poulantzas, op. cit., p.73.
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FHREUFE W 9AE 9 ek (Convention for the Suppression of

the Contraband Traffic in Alcoholic Liquors)
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F7rebdar 19259 114 23] ZaEEQny. F2de Y& #d A= 24
7] Z2of A9ADE A H W v Zh

39) Douglas Grant Sherlock, op. cit., pp.32-33.

40) /bid.,, pp.34-35.

41) “The contracting Parties undertake to raise no objection to the application by any of them
of its laws, within an zone extending to twelve nautical miles from the coast or from the
exterior limits of the archipelagoes, to vessels which are obviously engaged in contraband
traffic.
if a vessel suspected of engaging in contraband traffic is discovered in the enlarged zone
hereinbefore described, and escapes out of this zone, the authorities of the country
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FA P2k 19409 39 199 EEHE 2ol A ofzaE, Bejulo}, e}
A, gl sebvel, WF, SFoelsl Arhse] A@stgont WAHAE
T Wob A3V = 244 BAste e} 2ol A AT

exercising control over the zone in question may pursue the vessel beyond such zone into
the open sea and exercise the same rights in respect of it as if it had been seized within
the zone.

these stipulations are adopted without prejudice to the attitude taken by each of the
Contracting Parties with regard to the legal principle governing territorial and customs
zones. “ Nicholas M. Poulantzas, op. cit., p.57.

42) ibid, p.57.

43) “A riparian State has the right to continue on the high seas a pursuit begun within its
territorial waters, as well as the right to arrest and try the vessel that has committed and
offence within the said waters. Inall cases where a capture is effected on the high seas,
that fact shall be communicated without delay to the State whose flag the vessel flies. The
pursuit must be broken off instantly when the vessel enters (other) territorial waters, or a
port belonging to its own country or to a third State.” , /bid, p.58.
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44) [pbid, p.58.

45) “In cases of suspicion of smuggling, the Egyptian customs officers may board and seize
any ship of less than 200 tons burthen, within an radius of ten kilo-metres from the coast
outside the waters of an Egyptian port; moreover, any German ship of less than 200 tons
burthen may be stopped and seized outside of that distance if the pursuit shall have been
commenced within a radius of ten kilometres from the coast.” /bid, p.59.
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46)  “The contracting parties agree that a vessel engaged in smuggling in the zones defined

in Article I of the present Convention, or suspected of being so engaged, many be pursued
and stopped by the coast-guard vessel of the country to which the customs zone in question
belongs, even beyond the limits of such zone. Such pursuit and detention, however, may not
be effected in the territorial waters and in the customs zones of the other contracting
party.
The commander of the vessel which has ceased pursuit, in virtue of para. 2 of this Article,
shall in such case draw up a statement, signed by himself and by two members of the
crew, giving full details of all the circumstances of the case. This statement shall be sent
through the diplomatic channel to the competent authorities of the other contracting party,
who shall take the steps required by the circumstances.” /bid, p.60.

47) “That, in absence of an agreement between them to this effect, neither of them can
exercise jurisdiction over the vessels of the other outside th limits of his territorial waters,
except in the course of a hot and continuous pursuit of a vessel duly and lawfully
commenced within territorial waters and continued into the open sea.” /bid, p.64.
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48) Myres S. McDougal and William T. Burke, op. cit,, p.902.

49) L’état riverain a le droit de continuer sur la haute mer la poursuite commencée dans la
mer territoriale, d’arréter et de juger le navire qui aurait commis une infraction dans les
limites de ses eaux. En cas de capture sur la haute mer, le fait sera toutefois notifie sans
délai a I'Etat dont le navire porte le pavillon. La poursuite est interrompue deés que le
navire entre dans la mer territoriale de son pays ou d'une tierce puissance. Le droit de
poursuite cesse dés que le navire sera entré dans un port de son pays ou d’une tierce
puissance. Nicholas M. Poulantzas, op. cit., p.46.

50) Susan Maidment, “HISTORICAL ASPECT OF THE DOCTRINE OF HOT PURSUIT” , British
Year Book of International Law, Vol 46(1972), p.370.
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51 Nicholas M. Poulantzas, op. cit., p.47.
52) Ibid, p.48.
53) Susan Maidment, op. cit., p.374.
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182) M/V Saiga Case (No.2), Separate Opinion of Justice Anderson.

“Even if the Tribunal had been willing in principle(and after due consideration of the
point) to consider the possibility of accepting as an auditory signal a radio message sent
over a distance of 40 miles or so, the alleged signal from P328 could still not have been
deemed to constitute a valid signal in the absence of any evidence of : (1) the sending of
the message from P328 (e.g. a recording on board P328 or an entry in its log book setting
out the text of the order and the time of its transmission); and (2) more importantly, the
receipt of the message by the Saiga and the latter’ s understanding of the message as a
order to stop by officials of Guinea (e.g. from the Sajga’ s tape recordings of its incoming
radio traffic or an entry in its log book). Moreover, there was other evidence which tended
to show that, far from having received any intimation of the approach of the patrol vessels,
the Sajga was taken completely by surprise by their arrival, whilst drifting outside Guinea’ s
EEZ, over four hours after the time of the alleged signal. In the circumstance, the
Judgment in paragraph 151 rightly concludes that there was insufficient dvidence to establish
that an order was given and received.”
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